document calculated to convey the
impression that Mr Baltinos’ allegations
had been upheld in an independent
and competent inquiry.*

Conclusion

Injurious falsehood is a cause of action relied
upon much less frequently than defamation
or actions for misrepresentation under the
Trade Practices Act 1974 (Cth). The relative
rarity of injurious falsehood actions is directly
related to the difficulty that a potential plain-
tiff faces in proving malice, and Australand
v TACI is a good example of the difficulty of
establishing this malice. Even when faced
with outrageous statements that had been
determined on several occasions by compe-
tent courts and tribunals to be false, McCal-
lum J required more to establish an improper
purpose amounting to the required malice.
On the facts, the impropriety required to
establish malice was probably the promise
to withhold publication if compensation
was paid. Assuming similar offers are not
regularly made by editors, it would appear
unlikely that media organisations would be
held to account in injurious falsehood for
their activities.

Chris Chapman is an Associate at Baker
& McKenzie in Sydney.
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Classroom Use of Multimedia
Materials — Copyright Infringement
or a ‘Special Case’?

Alex Farrar examines the impact of amendments
to the Copyright Act 1968 (Cth) on the use of
multimedia content in classrooms and questions
whether these amendments have achieved their
intention of providing greater flexibility in the
use of copyright materials.

The use of multimedia content in the
classroom has strong pedagogical justifica-
tions.! It offers an alternative to traditional
classroom teaching methods, which are
not geared towards visual learners,? whilst
students regard the medium as being more
current and relevant to their interests and
experience.®> New classroom technology —
such as interactive whiteboards* — promote
classroom use of multimedia content, and,
when coupled with high-quality online mul-
timedia libraries, such as the National Film
and Sound Archive,®> create opportunities
for its effective integration into curricula.
However, the use of multimedia content in
a classroom necessitates dealing with the
copyright in the material in ways tradition-
ally reserved exclusively for the copyright
holder.

In 2006, the Copyright Amendment Act
(Cth) (CAA) made changes to Australia’s
copyright law designed to permit limited,
unlicensed ‘flexible’ dealings in copyright
digital and multimedia materials for certain
educational purposes. However, because the
drafters of the amendments were focused
on technology-neutrality and flexibility, the
amendments have failed to establish bright-
line rules.® This essay contrasts the Govern-
ment’s intention in enacting the ‘flexible
dealing’ provision, with its effect. The very

flexibility introduced in order to permit inno-
vative, socially-beneficial use of copyright
materials creates such uncertainty as to be a
disincentive to use.

Use of Multimedia in the Classroom

Recent trials and pilots by State and Terri-
tory Departments of Education provide two
examples of the ways in which schools and
teachers are encouraged to use multimedia
works in the classroom. The first example
is the display of multimedia DVD ROMs
(for example) on a communal interactive
whiteboard to promote group learning.” The
second is the development by teachers of
their own multimedia resources for use in a
specific lesson,® or in support of particular
learning objectives.

In relation to this first type of use, delivery
mechanisms like Clickview provide schools
with centralised hardware for storage of
digital or multimedia content.® Typical use of
a multimedia DVD ROM in a school would

the use of multimedia content in a classroom
necessitates dealing with the copyright in the
material in ways traditionally reserved
exclusively for the copyright holder
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entail the storing of its contents on a central
server (say, in a school’s library) and reticu-
lating the file to the classroom for use on
its interactive whiteboard. Such use requires
‘dealings’ with the work including:

e making a digital copy of the work for
uploading to the central server;

e the transmission from the library to the
classroom requires multiple reproduc-
tions while in transit;

e the reception of the work on the recipi-
ent's whiteboard (or computer) involves
public display and/or performance, and
RAM copying.

A permanent copy of the work might also be
made on the whiteboard’s hard disk.

The second type of use involves the teacher
compiling or transforming existing copyright
materials into a single resource, often accom-
panied by lesson plans and worksheets. This
second use is the more problematic within
the context of ‘fair dealing’.

Educational Exceptions Prior to the
Copyright Amendment Act 2006

Because fair dealing’s permitted purposes
include those of research or study, even prior
to the enactment of the CAA, teachers could
make unauthorised use of copyright materi-
als in certain, narrow circumstances, and
only if such use was also ‘fair’.’® Additionally,

section 28 allows schools to perform and
communicate copyright material in class without
having to pay a statutory licence fee

of problems. During the drafting of the
amendments, a number of objections to
the “flexible dealing’ provision were raised,
including that it would lead to an increase
in uncertainty,’ its interpretation would be
unclear and would lead to more litigation',
and that it would give too much power to
courts at the expense of Parliament™. A
number of these concerns are borne outin a
detailed evaluation of the provision.

Section 28: Performance and
Communication in the course of
educational instruction

Section 28 of the CA states:

Where a literary, dramatic or musical
work:

(@) is performed in class, or otherwise
in the presence of an audience;
and

(b) is so performed by a teacher in
the course of giving educational
instruction, not being instruction
given for profit, or by a student
in the course of receiving such
instruction,

the flexible dealing provision aims to provide a
flexible exception to enable copyright material to be
used for certain socially useful purposes

some uses were — and remain — permitted
under the statutory licence scheme.

The ‘fair dealing’ exceptions to copyright
infringement are specific, purpose-built and
geared towards providing certainty for a
user. But purpose-built provisions are neces-
sarily narrow and inflexible. Developments
in technology, coupled with the tightening
of Australia’s copyright laws under the free
trade agreement with the United States (US),
required a new approach.

Recent Amendments to the
Australian System

The CAA amended the Copyright Act 1968
(Cth) (CA) by introducing new exceptions to
copyright infringement, including section
200AB which permits ‘flexible dealing’ in
certain works,'" and section 28 which per-
mits limited performance and communica-
tion of works or other subject-matter in the
course of educational instruction.

While these amendments change the way
multimedia works can be stored, used, and
viewed by schools and educational institu-
tions, section 200AB has created a number
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(c) the performance shall ... be
deemed not to be a performance
in public if the audience is limited
to persons who are taking part in
the instruction or are otherwise
directly connected with the place
where the instruction is given.

In short, section 28 allows schools to perform
and communicate copyright material in class
without having to pay a statutory licence
fee. This permits schools to upload copyright
materials to their computer networks or intra-
net, or to an interactive whiteboard or other
content management system for the pur-
pose of teaching a particular class, because
a 'performance’ under section 27 of the CA
includes any mode of visual or aural presenta-
tion, including of films and television broad-
cast. While schools have always been able to
show a film, stage a play, or play a CD, this
provision has now been extended to allow

schools to utilise new technology to commu-
nicate copyright materials, even when doing
so requires duplication of the materials.

The section also permits short-term storage
of some third-party copyright material, but
only for as long as necessary for a particular
class. That is, schools can’t make a library of
stored materials for use as and when they
are needed. It is to be stored for a particular
class or activity only and cannot be used for
entertainment purposes. Section 28 does
not permit schools to circumvent copy pro-
tection embedded in a physical copy of the
work such as macrovision-protection.

Section 200AB: the Flexible Dealing
Provision

The stated aim of the flexible dealing pro-
vision is to ‘provide a flexible exception to
enable copyright material to be used for cer-
tain socially useful purposes while remaining
consistent with Australia’s obligations under
international copyright treaties’."

For the flexible dealing exception to apply,
the following requirements, as set out in
section 200AB(1), must be satisfied:

(@) the circumstances of the use
amount to a special case;

(b) the use is by a body administer-
ing library or archives, by a body
administering educational institu-
tion or by or for person with a dis-
ability;

() the use does not conflict with a
‘normal exploitation’ of the copy-
right work; and,

(d) the use does not unreasonably
prejudice the legitimate interests
of the owner of the copyright.®

Pursuant to section 200AB(3), 'use by a body
administering educational institution” means
a use that is:

(@) made by or on behalf of a body
administering an educational insti-
tution; and

(b) made for the purpose of giving
educational instruction; and

() not made partly for the purpose of
the body obtaining a commercial
advantage or profit.

The prohibition on obtaining a commercial
advantage or profit does not prevent charg-

Paragraphs (a), (c), and (d) of the flexible dealing
requirements mirror the language of the three-step
test contained in Article 13 of TRIPS
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Few teachers are equipped to conduct subtle
statutory interpretation; a risk-adverse educator will
rarely, if ever, determine that their proposed use

accords with Article 13

ing a fee, on a cost-recovery basis, for pro-
viding a service to users.

Paragraphs (a), (c), and (d) of the flexible deal-
ing requirements mirror the language of the
three-step test contained in Article 13 of the
Agreement on Trade-Related Aspects of Intel-
lectual Property Rights (TRIPS)'” and, in fact,
section 200AB’s ‘special case’, ‘'normal exploi-
tation’ and ‘unreasonably prejudice’ terms are
defined as having the ‘same meaning as in
Article 13 of the Agreement on Trade-Related
Aspects of Intellectual Property Rights’.'®

TRIPS sets out minimum standards for draft-
ers of copyright law, and, relevantly for sec-
tion 200AB, the permissible limitations or
exceptions to the rights of copyright own-
ers. Article 13 of TRIPS provides that ‘mem-
bers shall confine limitations or exceptions
to exclusive rights to certain special cases
which do not conflict with a normal exploi-
tation of the work and do not unreasonably
prejudice the legitimate interests of the right
holder’."® This wholesale incorporation of
terminology from TRIPS into domestic law is
controversial,?® because the ‘three-step test’
is intended to set parameters for the draft-
ing of TRIPS-compliant exceptions by legis-
lators.?" Instead, it has been incorporated
verbatim as the text of the legislation, and
now must be applied by courts to determine
whether a particular use is permitted within
Australian law.?? Few teachers are equipped
to conduct subtle statutory interpretation;
a risk-adverse educator will rarely, if ever,
determine that their proposed use accords
with Article 13. Article 13 itself contains no
definition or explanation of the key ‘three-
step’ terms. One WTO Panel decision has
applied the three-step test.”? However, the
decision offers little practical or certain guid-
ance for teachers or educators.

The Three-Step Test Considered
The First Step: Special Case

The WTO Panel found that 'special’ means
“limited in its field of application or excep-
tional in its scope”, “narrow in quantitative
as well as a qualitative sense”, so that it does
not exempt a large number of users.?* 'Case’
was held to mean “could be described in
terms of beneficiaries of the exceptions,
equipment used, types of works or by other
factors”.?®

The Second Step: Does Not Conflict with
the Normal Exploitation of the Work.

The second step essentially requires a teacher
to make a determination about the owner’s
possible use and exploitation of the work.
According to the Panel, ‘'normal exploitation’
includes actual and potential uses of the
work.? Not every commercial use ‘conflicts’
with a normal exploitation of the work, only
those uses that would deprive the owner of
‘significant’ or ‘tangible’ commercial prof-
its.?” ‘Normal exploitation” should be some-
thing less than the full scope of the exclusive
right.8

This explanation doesn’t provide assistance
in transformative use, such as where a
teacher integrates a clip from a film into a
new multimedia compilation.

vides no workable guidelines to teachers in
respect of transformative use of multimedia.
It is possible that section 200AB may permit
teachers to create their own ‘mashup’ mul-
timedia digital resources. At least to some
degree, the section permits the copying of
clips of film or music (for example) to embed
in resources for classroom use, and to store
those resources in a long-term manner. Fur-
ther, under section 200AB, schools may be
able to store copyright materials on a more
permanent basis. But, in general, there are
very few indicators as to how or what uses
are permitted under section 200AB.

It remains to be seen how and to what extent
schools will utilise the flexible dealing provi-
sion. What is certain is that the exception will
not apply to what can loosely be described
as ‘commercial” activities, although drawing
a boundary between what is and is not con-
ducted for commercial advantage or profit is
obviously difficult.?® This lack of certainty in
the interpretation of section 200AB raises a
number of questions as to the practical avail-
ability of flexible dealing. A teacher cannot
reasonably be expected to determine if his

if educational institutions consider it too risky to rely
on such an uncertain exception, the flexible dealing
provisions could become practically redundant

The Third Step: Does Not Unreasonably
Prejudice the Author’s Legitimate
Interests

The WTO Panel interpreted ‘legitimate’ to
mean “[lawful] from a legal positivist per-
spective, but it also has the connotation of
legitimacy from a more normative perspec-
tive, in the context of calling for the protec-
tion of interests that are justifiable in the
light of objectives that underlie the protec-
tion of exclusive rights”.? 'Prejudice’ means
any damage, harm or injury, but the key
question is whether the prejudice is ‘unrea-
sonable’.°

What is the degree or level of prejudice that
may be considered unreasonable?’' The
Panel said that this is to be determined on
a case-by-case basis, weighing up respec-
tive interests and the real economic preju-
dice that such an exception causes to the
author.®

What Kinds of Uses are Allowed?

While section 28 is unproblematic, permit-
ting the ‘performance’ of the multimedia
program described in this essay’s first exam-
ple of potential use, section 200AB, even
with the benefit of the WTO decision, pro-

the US Convention on Fair Use has established a
practical guide for educational use of copyrighted

multimedia material
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or her proposed use conflicts with the 'nor-
mal exploitation’ and ‘legitimate interests’ of
a third-party copyright holder. Additionally,
the policy-based assessment of copyright
law’s objectives, as required under the third-
step, is a question for courts, not teachers
and educational institutions.

If educational institutions consider it too
risky to rely on such an uncertain exception,
the flexible dealing provisions could become
practically redundant.®*

What is the Solution?

Because section 200AB is already the prod-
uct of a legislative balancing act, there are
no clear solutions to its flaws. However, the
US Convention on Fair Use, in wrestling with
the same three-step test, has established a
practical guide for educational use of copy-
righted multimedia material (Multimedia
Guidelines).®® The Multimedia Guidelines
are an agreement between copyright holders
—including the Motion Picture Association of
America, Time Warner Inc., Music Publishers’
Association of the United States and others
—as to what uses they will permit in relation
to their materials. The private nature of the
Multimedia Guidelines is limiting in scope,
and may not be workable in the Australian
media environment, where copyright is not
concentrated in the hands of a few large
studios and corporations. However, the Mul-
timedia Guidelines illustrate how guidance
can be developed to determine what is an
acceptable level and use of copyright multi-
media materials for educational use.
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the Multimedia Guidelines represent the level of
educational use deemed to be acceptable by leading
multimedia copyright holders and provide clear
guidelines to US educational users

The Multimedia Guidelines apply to projects
that incorporate an “educators’ original
material, such as lesson plans or worksheets,
together with copyrighted material such as
audio-visual material (referred to as ‘motion
media work’), music, text, graphics, illus-
trations, photographs and digital software
which are combined into an integrated
presentation.”3® In short, the Multimedia
Guidelines provide certainty for teachers
who wish to create their own educational,
multimedia resources from third-party copy-
right materials.

The Multimedia Guidelines do not permit an
instructor to use copyrighted materials over
an extended period of time without obtain-
ing the permission of the copyright holder.>”
Use of the multimedia by the educator is
restricted to two years after the first instruc-
tional use within a class.*® Any additional use
“requires permission for each copyrighted
portion incorporated in the production.”3®
This is the balance the parties have agreed to
strike between the commercial interests of
copyright holders and society’s educational
and cultural interests.

Importantly, the Multimedia Guidelines rep-
resent the level of educational use deemed
to be acceptable by leading multimedia
copyright holders, and, in so doing, provides
clear guidelines to US educational users.

Conclusion

In moving away from the crafting of specific
exceptions, the Australian flexible dealing
provision now requires a would-be user of
copyright materials for educational use to
make a number of objective determinations
in relation to both his use, and the interests
of the copyright holder, without the benefit
of clear guidelines.

The stated aim of section 200AB is to “pro-
vide a flexible exception to enable copyright
material to be used for certain socially useful
purposes while remaining consistent with
Australia’s obligations under international
copyright treaties”.*> While usage of copy-
righted materials by schools and educators
to create new, multimedia materials for
classroom use, would serve a ‘socially use-
ful” purpose, the uncertainty created by the
wording of the section creates a practical
barrier to such use.

In a subject area mired with uncertainty,
the US’s Multimedia Guidelines provide one
example of bright-line rules that are effec-
tive and permit ‘socially valuable’ transfor-
mation of third-party copyright materials.
While it may be that Australia is, at least in
the medium-term, saddled with its current
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scheme, introduction of similar guidelines —
whether as part of a specific free exception
or under a new cross-media statutory licence
— could provide a solution to the uncertainty
surrounding the creation of education multi-
media materials using copyrighted works.

Alex Farrar is a corporate lawyer with
the Australian Children’s Television
Foundation. This essay was written
while Alex was a student at Melbourne
University and won the 2008 CAMLA
essay competition.
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