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Cold, Dead Hand?
Broadcasting Regulation
and the Emergence of
the National Broadband
Network

Luke Waterson and Nicholas Dowsley consider
the position of next generation audio-visual
media services under existing broadcasting laws.

Bernard Keane's recent article on Crikey “Alston’s cold, dead hand still controls broadband”!
caught our eye not just for the catchy (but macabre) title but for the issues it raises in what
will become an increasingly important debate regarding the scope for existing broadcasting
regulation to accommodate new services to be provided over the Government'’s proposed
fibre-to-the-premises (FTTP) national broadband network (NBN).

To date, much of the commentary and discussion around the NBN has centred on changes to
the existing telecommunications regulatory scheme which would apply in the interim period
before the NBN is fully constructed. For example, the Government has released a Discus-
sion Paper outlining potential changes to many key areas of the telecommunications regime
including: enhanced separation arrangements for Telstra; strengthening the telecommunica-
tions access and anti-competitive conduct regimes; changes to the universal service obligation
arrangements; and changes to consumer protection just to name a few.? Submissions on
these proposals were due on 3 June and the Government’s response is eagerly anticipated
by the industry.

Chapter 5 of the Discussion Paper entitled The Bigger Picture flags a full scale review of the
approach to regulation in light of the likely impact of the NBN in increasing the trend towards
“convergence” (described as the use of different technology platforms to provide similar
services). The review is intended to commence in 2011 so that it can take into account the
practical impact of the NBN roll-out.

This review appears likely to be broad-ranging and would cover both telecommunications and
communications regulation more generally i.e. media and broadcasting regulation. Although
2011 seems a long time off, the matters raised by Keane are a good starting point for devel-
oping the debate around these important public policy issues.

But first, a quick outline of the NBN itself and its potential implications for delivery of video
services.

The NBN

As set out above, the NBN will be based on FTTP technology. While the Government’s
announced implementation study for the NBN will develop detail around specific network
design and coverage issues, the important feature of an FTTP platform for current purposes
is that it will support download speeds that enable the delivery of multiple video programs in
high definition formats.

The NBN would be able to support both broadcast (one to many) and on-demand (point to
point) delivery mechanisms. Whilst some of these services are already available to broadband
consumers, the very high bandwidth characteristics of FTTP are likely to see an increase in
“true” on-demand services. The Government has estimated that a 1GB movie would take
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1m20s to download at the theoretical speed of 100 Mbps.> This
can be contrasted with “near” video on demand services where, for
example, the end user selects from a limited number of programs
that have been broadcast to and stored on set top units attached
to the network.

A catalyst for the Determination was
legal uncertainty over whether “live”
streaming services delivered over the
Internet fell within the definition of
“broadcasting service”.

Keane's article raises a number of issues concerning the application
of the existing regulatory regime in the Broadcasting Services Act
1992 (BSA) to NBN-delivered services. A discussion of some of the
key issues is set out below.

Existing exception for Internet-delivered services

With some important exceptions, the BSA regulates “broadcasting
services”. That definition is as follows:

broadcasting service means a service that delivers television
programs or radio programs to persons having equipment
appropriate for receiving that service, whether the delivery uses
the radiofrequency spectrum, cable, optical fibre, satellite or
any other means or a combination of those means, but does
not include:

(@) a service (including a teletext service) that provides no
more than data, or no more than text (with or without
associated still images); or
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(b) a service that makes programs available on demand on a
point to point basis, including a dial up service; or

(c) aservice, or a class of services, that the Minister determines,
by notice in the Gazette, not to fall within this definition.*

In 2000, the then Minister administering the BSA, Richard Alston,
made a determination under paragraph (c) of the definition (Deter-
mination) excluding the following category of service from the
definition:

a service that makes available television programs or radio
programs using the Internet, other than a service that delivers
programs or radio programs using the broadcasting services
bands.®

A catalyst for the Determination was legal uncertainty over whether
“live” streaming services delivered over the Internet fell within the
definition of “broadcasting service”. Central to this issue was the
scope of the exemption for “on demand” services in paragraph (b)
of the definition. The Determination removed the need to resolve
this issue in relation to services covered by the Determination (but it
may remain an issue with NBN-delivered services and this is consid-
ered further below).

There are two key issues with the Determination. First, what does
“using the Internet” mean? Secondly, what is the scope of the excep-
tion for services delivered using the broadcasting services bands.®
The first part of Keane's article focuses on the second question. It
concludes that the exception applies to programs delivered by exist-
ing free to air commercial services with the result that those broad-
casters would be prevented from making those programs available
over the Internet (thus the “dead hand” of Mr Alston).

As we see it, the exception in the Determination is not directed at
program content but covers services which deliver content using
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the Internet where the broadcasting services bands form part of
the means of delivery. Accordingly, if a commercial broadcaster
makes available, via the Internet, programs which happen to also
be delivered using the broadcasting services bands (eg. an Internet
“simulcast” of a broadcast program), the Internet-delivered service
would still be covered by the Determination unless the broadcasting
services bands were used as part of the Internet delivery platform.
This view appears to us to be consistent with the explanatory state-
ment released with the Determination, which stated that:

[tlhe exclusion from the exemption for a service that delivers
programs using the broadcasting services bands is necessary
to prevent the exemption being exploited to deliver a defacto
broadcasting service using those bands.” [emphasis added]

However, the application of the Determination to services delivered
over the NBN is still an important issue to consider. In this regard, the
first question posed above: “What does 'using the Internet’ mean?”
is the key threshold issue.

The “Internet” is not defined for the purposes of the BSA. The Mac-
quarie Dictionary simply defines the “Internet” as “the communica-
tions system created by the interconnecting networks of computers
around the world"” .2

The Australian Communications and Media Authority (ACMA)
recently defined the “Internet” in a 2008 report on content filter-
ing as “a worldwide, publicly accessible series of interconnected
computer networks”.® These definitions appear to emphasise the
general public accessibility of the Internet as one of its chief char-
acteristics.'°

To add further complexity, the Determination was intended to cover
those services that do not use the Internet as their entire means of
delivery. The Report to Parliament which accompanied the introduc-
tion of the Determination contained the following statement:

The determination is intended to include a service that uses
the Internet, even if part of the means of delivery of the service
may not clearly be part of the Internet...For example, the deter-
mination will cover services that enable an end user to access
material from the Internet using a wireless application protocol
device such as a mobile phone, whether or not the wireless
application protocol itself is part of the Internet."’

The reference to “protocols” in this statement raises the issue
whether a service is delivered "using the Internet” if it is delivered (in
whole or part) using internet protocols. It is relatively well accepted
that internet protocols are a key component of the Internet. How-
ever, caution is required in equating delivery of services using inter-
net protocols with “using the Internet”. Although an FTTP platform
(and therefore the NBN) will deliver services using internet protocols
(for example, Internet Protocol Television (IPTV)), it does not neces-
sarily follow that a service provider providing an IPTV service would
fall within the Determination. For example, it may be that a so-called
“walled garden” IPTV service (where content is only accessible by a
closed user group by means of the NBN and is not generally acces-
sible via other platforms) would not be regarded as a service making
available programs “using the Internet” even though the method of
delivery uses internet protocols.

“On demand” exception

Even if services to be delivered over the NBN, like IPTV, are in some
cases not excluded from the definition of “broadcasting service”
by the Determination, they may still fall within the “on-demand”
exception to the definition. As set out above, paragraph (b) of the
definition excludes:

a service that makes programs available on demand on a point-
to-point basis, including a dial-up service.

The Explanatory Memorandum to the Broadcasting Services Bill
1992 (EM) states that a “dial up service” includes a:
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Although an FTTP platform will deliver
services using internet protocols it
does not necessarily follow that an
IPTV service would fall within the
Determination.

...'video-on demand’ service whereby a service provider trans-
mits a video upon request to a person who has communicated
that request to the service provider by dial-up through a public
telecommunications network, or by some other means.*?

By contrast, the EM gives the following explanation of where a ser-
vice will not be a “point to point” service:

...each time a person receives or accesses a service, the person
receives programs which are being provided according to time-
tabling determined by the service provider, so that the program
being received by the person is the same as that being received
by any other person receiving the service at the same time.®

“True” on-demand services delivered via the NBN as outlined above
are, perhaps not surprisingly, likely to be covered by this exception
and therefore not regulated as a “broadcasting service”. However,
the position remains unclear in relation to “live” services, such as
news or sports programs.

If the bandwidth of the NBN means that on-demand services
become the prevalent type of video service delivered over the NBN,
there is a policy question as to whether exemption from regulation
as "broadcasting services” would be desirable. This in turn requires
examination of the policy underlying the existence of the exemption.
At a broad level, a key regulatory principle underlying the BSA is
that different levels of regulatory control be applied across a range
of services according to the degree of influence they are able to
exert in shaping community views.' If, for example, the exemption
was originally put in place because the number of people accessing
“on-demand” services was small, there may be scope for re-consid-
ering the exemption in light of the advent of the NBN and the likely
increase in the number of these types of services. On the other hand,
it may be that it is inherent in the nature of an on-demand service
that it has a lesser degree of influence because it is only accessible
by a person individually who chooses to access the service having
some knowledge of the nature of the program to be received. The
latter approach may sit uneasily with an on-demand news or current
affairs service potentially accessible by 90% of all households that
will eventually be connected to the NBN.

If no other amendments were made to the BSA (and assuming the
Determination did not apply), the removal of the “on-demand”
exception would see these services regulated according to matters
such as the nature of the programs provided: for example their level
of appeal to the general public, or whether they were provided on a
free or subscription basis."

Licence areas/media diversity tests

Another issue that Keane raises is the application of the current
media diversity rules in the context of the NBN. The current regime
applies to commercial television and radio broadcasting licensees
and associated newspapers. The key restrictions are:

e Commercial television: a person must not control licences
whose combined licence area populations exceed 75% of the
population of Australia;'® and a person must not control more
than one licence in the same licence area, with some excep-
tions."”

e Commercial radio: a person must not control more than 2
licences in the same licence area.'®

e The "4/5 rule”: any transactions involving commercial radio
licensees, commercial television licensees and associated news-
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papers (media operations) must not result in the minimum
number of ‘points’ for metropolitan licence areas falling below
five and the minimum number of ‘points’ for other licence areas
falling below four.”™ In essence, an independently controlled
media operation (or group of them) counts as one point.

e The "2-out-of-3 rule”: prohibits transactions that result in
a person controlling a commercial radio licence in an area, a
commercial television licence where more than 50% of the
population in that area is attributable to the licence area of
the television licence, and a newspaper associated with that
area.”®

The existing rules clearly work on a licence area basis. In essence,
Keane argues that this regime is inadequate to cope with the advent

a threshold question to ask is whether
NBN services should be regulated by
these diversity rules at all

of services provided nationally over the NBN.

Assuming they are regulated as broadcasting services in the first
place, a threshold question to ask is whether NBN services should
be regulated by these diversity rules at all. For example, if the NBN-
delivered services are provided on a subscription basis, then, consis-
tent with the current treatment of subscription broadcasting services
(such as those provided by FOXTEL and AUSTAR), the diversity rules
would not apply. In 1992, when subscription services were intro-
duced into the BSA, the then ownership and control rules were not
generally applied to this type of service because:

it is considered they provide a discretionary service that con-
sumers must pay to receive, and arguments about its ability to
influence are therefore not considered as persuasive.?'

In a similar vein to “on-demand” services referred to above, it may be
that there is something inherently less influential about subscription
based services which means they should not be included in the diver-
sity rules regardless of the availability of the service. While it is true that
the original decision not to strictly regulate subscription broadcasting
services under the ownership and control rules was made when those
services were just beginning to be provided, at the time the diversity
rules were changed in 2006 to enact the current regime outlined above,
the penetration rate of pay TV was reported to have increased to 26%
however subscription broadcasting services remained excluded from
the diversity regime.? It remains to be seen whether this position will
be maintained if subscription services delivered over the NBN become
available to almost every home in Australia.

If it was considered that NBN-delivered services were potentially so
influential as to warrant inclusion under the diversity rules, the ques-
tion would arise as to the best way to include them in that regime.
As the current rules are based on licence areas, unless a completely
new regime is established, it would be necessary to link the NBN ser-
vice to a particular licence area or areas. A mechanism for such a link
currently exists in relation to newspapers. For example, under sec-
tion 59 of the BSA, a newspaper is associated with a particular radio
licence area if at least 50% of its circulation is within the licence
area and that circulation is at least 2% of the total population of the
licence area. It needs to be noted that “national” newspapers such
as The Australian Financial Review and The Australian do not cur-
rently fit within this requirement due to the national spread of their
circulation. If a similar rule is applied to NBN-delivered services, then
they too may be unlikely to have 50% of their end-users located in
a particular licence area.

It will be up to the Government to determine whether this type of
approach is appropriate or whether alternative methods need to be
considered.
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Conclusion

In the second reading speech for the introduction of the Broadcasting
Services Bill 1992, the then Minister, Senator Collins, stated that:

[t]he Bill incorporates objectives and policy guidelines. It sets out
the categories of service, describing them by their nature rather
than by their technical means of delivery—it should thus not
need constant amendment as technical conditions change.®

The NBN will potentially effect a momentous change in “technical
conditions”. It remains to be seen whether the BSA will undergo
significant amendment to accommodate this development.

Luke Waterson is a Partner and Nicholas Dowsley a
Law Graduate at Mallesons Stephen Jaques. This article
represents the views of the authors only.
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