Digital Dilemma

Dana Stewart, in this paper which received an
honourable mention in the 2005 CAM LA Essay
Prize, analyses the uptake of Digital Television

in Australia.

Introduction

The legislative framework developed to
manage the switch to digital television in
Australia has notyet enabled the realisation
of this technological advancement's poten-
tial and importance. A number of aspects
of the framework have been criticised, and
the slow uptake of digital television by con-
sumers to date reinforcesthese arguments.
It is questionable as to whether the policy
and legislative decisions taken with a view
to implementing this significant develop-
ment have ensured Australia is 'on track to
a new era in broadcasting'.

The benefits of digital
technology

The above statement, made by the Pro-
ductivity Commission in its Broadcasting
Inquiry Report in 2000, is a bold claim, as
to the significance of the switch to digital
terrestrial television broadcasting (DTTB).
However, there would be few who would
disagree.

"Digital television issuperior to analog
transmission. The improved technical
quality of the digital television signal
allows for the broadcast of clearer,
sharper pictures without the interfer-
ence and ghosting to which analog
transmission is prone."!

Because digital signals are compressed, the
same amount of spectrum bandwidth can
be used to deliver multiple standard defi-
nition (SDTV) programs simultaneously,
or a high definition television (HDTV) pro-
gram.2 Wide screen, cinema-quality pro-
grams with surround sound, and diversity
of product (such as an increased number
of programs streams, interactive services
and enhanced programming) are all fea-
tures which can potentially be enjoyed
by consumers when they purchase a new
digital television or set top box.3 The tech-
nology allows the broadcasting industry
to produce programs more efficiently, and
potentially derive new revenue streams
resulting from additional services being
provided with residual spectrum capacity,
and a convergence of television and other
communications services could be possible
because of the ability to access and trans-

mit digital data.4 Also, the more efficient
use of the radiofrequency spectrum could
allow the government to increase revenue
raised from its allocation.5

Initiating the adoption
of digital television in
Australia

The Government announced on 24
March 1998 that the new digital technol-
ogy should be used primarily to enhance
the standard of existing commercial and
national broadcasting sen/ices.6 The legisla-
tive basis for the scheme was provided in
the Television Broadcasting Services (Digital
Conversion) Act 1998(Cth) (Act). This Act
contained amendments to the Broadcast-
ing Services Act 1992 (Cth) (BSA) (which
sets out the ownership and programming
conditions for broadcasting licences) and
the Radiocommunications Act 1992 (Cth)
(which regulates spectrum usage and
licensing of transmitting apparatus), A new
Schedule 4 was inserted into the BSA to
establish a basic framework for the intro-
duction of DTTB,

"including the allocation ofspectrum,
dates for commencement of digital
broadcasting, periods for simulcast-
ing and so forth".7

Subsequent amendments to this Schedule
were made by the Broadcasting Services
Amendment (Digital Television and Data-
casting) Act 2000 (Cth) following a num-
ber of reviews concerning certain aspects
of the scheme.

In the Explanatory Memorandum to the
Television Broadcasting Senfices (Digital
Conversion) Bill 1998, the Government
acknowledged:

" The introduction of DTTB poses reg-
ulatory challenges for Government
given the dynamic nature of DTTB
developments internationally and the
need to allocate broadcasting service
bands spectrum for its introduction in
Australia. It is important for the Gov-
ernment to putin place a framework
that provides dear ground rules to
all participants and ensures that the

Communications Law Bulletin, Vol 24 N° 4 2006

community benefits from the oppor-
tunities presented by the development
and application ofthis technology:"8

Key issues considered in this initiative
included: how DTTB should be used, how
much control should be left with the mar-
ket and what must be regulated by govern-
ment.9 '

The stated objectives for the introduction
of DTTB were:

+  to improve the technical quality of the
Australian television system in line with
international technology advances;

« to allow for a smooth transition from
analog to digital television broadcast-
ing and transmission with minimal
disruption to consumers;

e to maximise the use of existing trans-
mission infrastructure;

. to introduce DTTB services within a
timetable to ensure that Australia
does not fail significantly behind the
rest of the world;

. to increase viewer choice and diversity
of product;

* toseek competitive neutrality between
the commercial and national television
broadcasting sector, the pay TV sector
and other communications sectors;

e to provide an appropriate return to
the Commonwealth for the use of
television spectrum;

e toachieve spectrum efficiency gainsto
enable new services to be introduced;

e to encourage the use of television
spectrum to provide a range of new
information/data services;

e to take into account the rapidly
changing commercial and technologi-
cal environment;

e to protect the interests of consumers
in regional areas; and

* to retain free-to-air analog television
sen/ices for a period of time to ensure
that the interests of consumers are
protected.10

The legislative framework
for digital broadcasting

The new Schedule 4 inserted in the BSA
contains a simplified outline of the legisla-
tive framework for DTTB. It states:
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«  "The ACMA [Australian Communica-
tions and Media Authority] is to for-
mulate schemes for the conversion,
over time, of the transmission of tele-
vision broadcasting sen/ices from ana-
log mode to digital mode.

. There is to be a simulcast period
throughout which broadcasters are to
transmit their television programs in
both analog mode and SDTV digital
mode.

« At the end of the simulcast period,
analog transmissions are to cease.

. Broadcasters must meet the standards
relating to quotas for the transmission
ofprogram in HDTV digital mode.

« 1Broadcasters must meet the standards
relating to captioning of digital of
television programs for the deaf and
hearing impaired.

. Broadcasters will be allowed to use
spare transmission capacity on digi-
tal transmission channels to provide
datacasting services.

e« Owners and operators of broadcast-
ing transmission towers must give
digital broadcasters and datacasters
access to the towers for the purposes
of installing or maintaining digital
transmitters.

. There are to be reviews before speci-
fied dates of certain elements of the
digital television regulatoryregime. "u

The simulcast period was legislated to com-
mence on ! January 2001 and last for 8
years, or such longer period as prescribed.1?
It was. designed to minimise disruption
to viewers and allow time for the price of
digital television sets to come down.13 In
addition to the analog and SDTV simulcast,
the commercial and national broadcast-
ers must meet the HDTV quota of 1040
hours per calendar year.l4 The commercial
broadcasters must meet this quota with
material that is originally produced in high
definition digital video format,15 but since
the national broadcasters source much
programming from Europe (where there is
little HDTV production) they are permitted
to meet the quota by 'upconverting' their
SDTV quality programming. With some
exceptions, the HDTV version of the tele-
vision broadcasting service must not differ
from the SDTV or analog version.16

To enable this 'triplecast’, these broadcast-
ers were allocated 7 MHz of additional
spectrum and issued transmitter licences
authorising the transmissions in digital
mode. These were issued for free as a con-
cession to the high costs that would have
to be met in relation to the digital conver-
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sion.l7 When the simulcast period ceases
and analog transmission is switched off,
each broadcaster must transmit in digi-
tal mode using the channels allocated by
ACMA under the scheme or a digital chan-
nel plan, and return the additional loaned
spectrum and transmitter licences.18 New
transmitter licences will be issued for con-
tinued digital broadcasting.19 The conver-
sion schemes to be formulated by ACMA
for executing this initiative must require the
broadcasters to prepare implementation
plans, and forfeiture of the digital trans-
mitter licences would be required under
the conversion schemes if the broadcaster
failed to commence digital transmission on
time, ceased digital transmission during
the simulcast period, or failed to comply
with certain standards.20

Exceptions to the simulcast rule

The 'simulcast rule' which requires broad-
casting in both analog and digital mode
during the simulcast period can be excused
in certain circumstances. Advertising, spon-
sorship matter and television programs
designated by ACMA and electronic pro-
gram guides can be ignored in determining
whether there has been this simultaneous
broadcast.2l

Multi-channelling may also be a limited
exception to the simulcast rule. |

"Multi-channellingis the transmission
of more than one discrete stream of
programming over a single television
channel or carrier. *-2

This is made possible by the compression
techniques employed in digital broadcast-
ing.23 ACMA can ignore a particular tele-
vision program transmitted using multi-
channelling transmission capacity where,
for example, a designated event (eg, a
live sporting event) extends beyond its
scheduled finishing time into a regularly
scheduled news program in circumstances
beyond the control of the broadcaster or
any person who supplied the program
to the broadcaster. The sole purpose of
permitting the use of multi-channelling
transmission capacity in this context is to
allow viewers of the digital version of the
commercial television broadcasting service
to choose between viewing the regularly
scheduled news program and viewing so
much of the designated event as overlaps
with the other television programs.24

The national broadcasters are permitted to
provide non-commercial multi-channel ser-
vices which are linked to the obligations of
their charters.25 The service has to be dis-
tinct from any other broadcasting service
provided by the broadcaster and cannot
be a subscription broadcasting or subscrip-
tion narrowcasting service.26 The types of

television programs that can be delivered
by the service are strictly limited. The ABC
provided two multi-channel services pursu-
ant to this arrangement but ceased in June
2003 due to budgetary constraints.27

Permitted digital program-enhancement
content can also be ignored in determin-
ing commercial and national broadcasters'
compliance with the simulcast rule. This is
content in the form of text, data, speech,
music, sounds, visual images or any com-
bination of these, designed to enhance the
main simulcast program, which is closely
and directly linked to the subject matter of
the primary program.28

These concessions at least allow broadcast-
ers to make use of some of the innovations
afforded by digital technology.29

Datacasting services

Datacasting sen/ices or designated teletext
services can be provided by the commercial
and national broadcasters using any spare
transmission capacity on their digital trans-
mission channels.30 The Act does not spec-
ify particular types of datacasting services,
but stipulates some genre conditions with
reference to 'category A' and 'category B'
television programs.

"They may include weather reports,
stock prices, news and entertainment
guides which would be updated
throughout the day, and Internet
type services. 01

To ensure that commercial and national
broadcasters do not enjoy an unfair com-
petitive advantage as a result of their loan
of spectrum, they will be charged for their
provision of datacasting services.32 Other
datacasters must obtain a datacasting
licence issued under Schedule 6 of the BSA
and a corresponding datacasting transmit-
ter licence under the Radiocommunications
Act 1992 (Cth).33

Evaluating the legislative
framework

The critical question is whether the legis-
lative framework achieves its objectives.
There is widespread opinion that the legis-
lation has failed to help realise the poten-
tial of DTTB.34 The significant criticisms of
the scheme have been summarised as fall-
ing into two main categories:

"First, there were concerns about its
effect on competition. It was argued
that the model unfairly favoured
incumbent free-to-air TV broadcast-
ers, by allocating them additional
spectrum without extra charge, and
prohibiting further commercial TV
competition for several years. Sec-
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ond, there were concerns about
whether the model would be attrac-
tive to consumers.k5s

The consumer resistance experienced has
been blamed on the ‘irrelevant'36 product
that results from the legislative framework.
Perhaps a greater emphasis on enabling
the spectrum efficiencies to enhance con-
tent and consumer choice would have
generated a more attractive product than
has tying up spectrum with the mandate
of HDTV and restricting the use of features
such as multi-channelling and program
enhancements. The Productivity Commis-
sion, in a report largely ignored by the Gov-
ernment, expressed:

"While the Government's objective
of ensuring a 'smooth transition' to
digital broadcasting is important,
excessive regulation of the format or
content of new digital senlices jeop-
ardizes the achievement of any sort
of transition, deprives consumers of
major benefits of digital television,
and will also constrain the develop-
ment of new services by Australian
companies in this dynamic and fast
growing industry. A liberal approach
to regulating the new medium will be
essential to a successful conversion
process. *7

In May 2005, Digital Broadcasting Aus-
tralia estimated that approximately 12
per cent of households in areas where all
digital services are available owned digital
receivers and take-up across all television
households was around 10 per cent.38

"The retail sales tracker GfK Austra-
lia says that while sales of digital set
boxes are growing, the 320,000 sold
in theyear to August equated to only
20 per cent ofthe 1.55 million televi-
sion sets sold.m'

Other research has highlighted that digital
television is poorly understood. "Forty-six
per cent of the non-adopters did not know
whether they could receive it and 40 per
cent did not know that analog transmis-
sion would be completely replaced."40

Because of the slow take-up, it is likely
that the analog switch off date will occur
later than initially predicted. While this
was indicated in an Issues. Paper released
in September 2005 by the Department of
Communications, Information Technology
and the Arts (DCITA), it was also stated
that setting a firm switchover date may,
of itself, be an effective way of increasing
digital take-up.4l The Australian legislation
currently sets a switch-off target date that
can be modified.# A firm date would pro-
vide greater certainty and justification for
all players to further their preparation for a
digital-only television transmission. For the
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sake of comparison, the US has legislated a
criteria-based switchover of January 2006
if 85% of homes are able to receive all local
station broadcasts in digital,43 (although
the US Senate has recently drafted a bill
mandating digital-only signals by 7 April
2009).44 In the UK, Ofcom has issued digi-
tal replacement licences to the free to air
commercial broadcasters which commit
them to an analog switch-off by the end
of 2012.45

Senator Coonan has admitted that Austra-
lia needs a Digital Action Plan to drive digi-
tal take-up and a plan for the transition to
the point where Australia will be ready to
end the expensive simulcast period.

“In addition to direct measures to
stimulate and encourage take up
of digital services, * there may also
be technical or other barriers that
need to be addressed, that act as a
disincentive for consumers to make
the change, or which diminish their
experience ofdigital television",46

Ideas for Improvement

Different suggestions (based on overseas
experience) to drive digital take-up were
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presented in DCITA's September Issues
Paper. These included:

e implementing incentives for broad-
casters to expedite conversion (such
as a licence tax on analog spectrum);

. allowing for a range of new digital
services to attract viewers who do not
value the picture quality of. HDTV as
enough incentive to convert;

. mandating digital tuners be integrated
into all newly manufactured TV sets;

. requiring more detailed labeling on
television reception equipment to
indicate that after a certain date the
television will not be able to receive
broadcast programming unless con-
nected to converter equipment;

. providing more consumer informa-
tion and support;

. subsidising the price of digital receiv-
ers;

. providing for the conversion of mul-
tiple sets in a household;

e addressing reception difficulty issues
for residents of multiple-unit dwell-
ings;
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e establishing a testing and confor-
mance centre for digital television
technology; and

. considering whether measures for
particular groups such as people with
disabilities, older or socially isolated
people are necessary.47

Others have expressed that there may be
cheaper access to digital television for con-
sumers if the commitment to HDTV was
relaxed.48 Those who wanted the benefits
of HDTV could still buy the appropriate
equipment.

" The Seven Networkspilt from its com-
mercial TV colleagues, Nine and Ten,
to support the [SDTV/HDTVsimulcast]
idea..., worried that the emphasis on
HD TV wouldrequire itto investa lotof
money upgrading equipment without
much incentive for audiences to make
the investment needed to notice the
improvement. The Nine and Ten Net-
works disliked the SDTV/HDTV simul-
cast idea for that reason, and also
because they argued it compromised
the quality of the HDTV pictures they
would be able to transmit"49

The Productivity Commission concurred
that to facilitate consumers' adoption of
digital television, a new regulatory frame-
work should permit but no longer mandate
HDTV. It also expressed that multi-channel-
ling and the provision of interactive services
by commercial and national broadcasters
should be permitted.50

Dr Switkowski, former Telstra chief,

"advocated direct' intervention by
Canberra/ including some form of
subsidy of set-top boxes, to ensure
the deadline was met. This could
cost the budget about $400 million,
he estimated. But to recoup this out-
lay, the Government could auction
off broadcasting spectrum, raising
'multiples' ofthis amount."s' He said
the “free-to-air networks should also
be. free.to 'multicast’' new channels,
allowing them to supplement tradi-
tional advertising revenues with ‘pay
asyou go' channel/1,52

Conclusion

The concerns expressed as to the short-
comings of the legislative plan for imple-
menting. DTTB are valid. The scheme has
so far not been able to fulfill its objec-
tives. However, the stated objectives indi-
cate that the Government did recognise
the significance of DTTB and intended to
implement this technology in pursuit of
its benefits. Having tracked the progress
of implementation to date, however, it is
clear that the legislation has not zealously
encouraged the market players to prepare
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for the switch off of analog transmission.
DCITA's recent 'Driving Digital' Issues Paper
has fortunately acknowledged that there
may be shortcomings in the scheme due to
the slow take-up, and is thoughtful of ways
to improve the situation, This conviction to
eventuate DTTB and willingness to rectify
the weaknesses in the initial framework
afford confidence in the expectation that
the benefits of digital technology in Aus-
tralia will ultimately be realised.

Dana Stewart is a Graduate Law
student at the University of New
South Wales
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