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I. Introduction.

T
he “Third Wave”1 that is washing 
over civilisation - the information 
revolution - is a sum of many 
wavelets. One of these wavelets is 

composed of hypermedia2 and networked 
information resources, presently 
popularised by the World Wide Web (“the 
Web”) environment on the internet3. The 
unique forms of accessibility of digital 
resources on such information systems 
have generated interesting legal, policy, 
and technological issues.

II. Modern Hypermedia 
Implementations.

The ability to link one document to 
another is not new. Footnotes, and their 
equivalents, have been around for 
centuries4. The novel issues discussed in 
this essay are a result of recent 
developments - electronic, digital, and 
networked information resources - 
particularly when implemented as 
hypermedia systems.

It is important to realise that there 
are many possible ways of implementing 
hypermedia using communications 
networks and software. The original, and 
most complete, design of a hypermedia 
system was pioneered, over 25 years ago, 
by Ted Nelson in what is known as project 
Xanadu3. While project Xanadu is the 
original implementation, the Web 
environment is the most popular. It is
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assumed that readers are familiar with, 
and have used the Web.

111. Variety of issues arising 
from hyperlinks.

Hypermedia information systems 
are media which raise legal issues 
familiar to any communication medium: 
defamation4, misrepresentation7, passing 
ofP etc9. This essay is not concerned with 
all these issues but is only concerned with 
the novel copyright issues which arise 
from the distinctions between 
hypermedia systems and traditional 
media.

Hypermedia systems are 
distinguished from other digital media 
by the capacity to hyperlink resources. 
Professor Samuelson has identified 
hyperlinks10 as being one of the six 
characteristics of works in digital form 
which are most likely to “change 
significantly the contours of intellectual 
property law”11.

The ability to link one document to 
another raises many copyright related 
issues including:

• Asa matter of current law, is 
hyperlinking ever a breach of 
copyright?

• How should resource owners and 
authors deal with current 
copyright law?

• How does the software involved 
affect these issues?

• As a matter of policy, to what 
extent should hyperlinks be 
encouraged?11

These questions have not been 
subject to sufficient legal analysis and are 
of considerable and novel interest.

IV. The Nature of Hyperlinks.

Resources13 identified by hyperlinks 
can be either transcluded14 or referenced. 
A referenced hyperlink appears as an icon 
or expression on the screen which when 
activated by a browser causes the 
browser’s home computer11 to retrieve 
the resource identified by the hyperlink. 
For example, on the Web, a referential 
hyperlink appears as the familiar 
underlined expression which when
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activated by user’s mouse-click causes the 
user’s home computer to retrieve and 
display the resource identified by the 
underlying reference16.

“Transclusion” is one of Ted 
Nelson’s ideas17. The simplest 
illustration of transclusion is the IMG 
tag18 within a web page19. The digital 
data making up an image on a web page 
is not stored together with the text 
surrounding it. The underlying address 
of the image resource is simply noted as 
an IMG tag within the text and the image 
- which is located on a server somewhere 
on the internet - is retrieved by the 
reader’s browser software and is finally 
incorporated into the text on the 
browser’s computer screen by the 
browser’s home computer. It merely 
appears that the image and the text 
necessarily came from the same source. 
This procedure is explained in Diagram 
1.0 below.

Of course, transclusion need not be 
limited to images and could be of text, 
movies, VRML etc10. For the purposes of 
the analysis below, it is important to note 
that the author of the first document 
(which has the IMG tag within it) need 
not reproduce the resource transcluded 
within it, transclusion is therefore said 
to be “quoting without copying’’21.

V. So, what’s the issue?

Theie is no objection, on copyright 
grounds, to hyperlinking where the 
resource being hyperlinked is owned by 
the hyperlink author. However, when the 
resource which is identified by a 
hyperlink is owned by a party other than 
the hyperlink author, there may be a 
problem - particularly where the resource 
is transcluded. After all, from the 
potential browser’s perspective, although 
the author hasn’t actually copied the file, 
it appears to be at least “virtual- 
copying”...

Two brief real-life examples 
illustrate the issue. In one case a student 
created a web page which transcluded a 
number of comic images in order to place 
all his favourite comic strips on one page 
and save himself browsing time each day 
when he read all his comics. The 
commercial organisation which had 
placed these comic images on their own 
server on the web insisted that the 
transcluded links be removed 
immediately on the basis that such links 
violated U.S. copyright law22. In another 
example, an organisation which operated 
a classified advertising service on the
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Web had its adverts linked to by a 
competitor service interested in gaining 
a commercial advantage by having the 
largest pool of adverts".

VI. Current Australian
Copyright Law.

The legal issues will be analysed in 
this section by using the Web as an 
illustration.

There are three parties to consider: 
the web page author (“the author”), the 
person browsing the page (“the 
browser”), and the owner of the copyright 
in the resource being transcluded or 
referenced (“the owner”). It is assumed, 
for the purposes of this analysis, that the 
resource is itself protected by Australian 
copyright and the owner has the 
associated exclusive rights24. 
Furthermore, it is assumed that the 
reproduction by a browser of the owner’s 
resource into the home computer’s 
RAM25 amounts to a reproduction within 
the meaning of the Copyright Act 1968 
(Cth)26.

(i) Is the author directly infringing 
copyright by hypcrlinking to the 
owner’s resource?

Let us assume that the owner has 
placed a resource on the Web at a URL27 
chosen by the owner. Let us then assume 
that the author has included within a web 
document a hyperlink to this URL which 
generally means the author had to 
reproduce the URL28. Conceivably, the 
owner could claim a copyright in the URL 
address as a literary work29, and that the 
author has infringed this copyright by 
reproducing it within his document.

However, a URL address chosen by 
the owner could not be copyrightable as 
a literary work. Names and words are not 
copyrightable30 as literary works and, 
similarly, it is unlikely that a court would 
find that a URL was substantial enough 
for it to afford “information, instruction 
or pleasure in the form of literary 
enjoyment”31. A URL appears to be an 
“instruction” of the type contemplated by 
the definition of a “computer program” 
within slO(l) of the Copyright Act 1968 
(Cth) and therefore arguably a literary 
work by virtue of slO(l)32. Nevertheless, 
it is unlikely that a single URL would 
amount to a “set of instructions”33 and 
therefore a computer program within 
slO(l). It is therefore submitted that 
copyright does not subsist in a single 
URL.

Communication Law Bulletin, Vol 16, No. 1

(ii) Nevertheless, is the author 
indirectly infringing the owner’s 
copyright by referring or transcluding 
to the owner’s resource?

The author’s plight is not over. Not 
only is it an infringement for a person 
other than the copyright owner to do an 
act comprised in the copyright, it is also 
an infringement to authorise the doing 
of an act comprised in the copyright34. 
This is called indirect infringement.

Although the author only 
reproduces the owner’s non- 
copyrightable URL and never reproduces 
the owner’s resource, the browser does 
reproduce the owner’s resource. This 
reproduction occurs when the browser’s 
computer requests the resource pointed 
to by the author’s URL and receives the 
resource in a transmission from the 
owner’s server.

In order to find that the author has 
indirectly infringed the owner’s copyright 
in the resource, the owner must show 
that: (1) the browser has infringed the 
owner’s copyright in the resource; and
(2) the author has authorised this 
infringement.

(a) Assuming the_bmwser has

the author__ authorised this
infringement by authoring a hyperlink
to the owner’s resource?

The University of New South Wales 
v. Moarhouse & Anor31 is the key 
Australian case on this point and lists 
several indicators of authorisation by 
which our hypothetical author appears to 
be tainted. The author “had the power to 
prevent”36 this infringement, and also 
“had reason to suspect that the act might 
be done”37. Importantly, unlike CBS Inc 
& Anor v. Ames Records & Tapes Ltd38 
there is no ambiguity about the material 
to be reproduced and therefore no 
conceivable legitimate reproduction. The 
author’s link therefore effectively 
amounts to an unambiguous instruction 
on how to commit a copyright 
infringement by reproducing the owner’s 
resource, and on the assumption that the 
browser infringed copyright, would 
amount to an indirect infringement of the 
owner’s copyright.

(fa) Has the browser infrinneri the

author's transcluded or referential link

Firstly, for the purposes of 
determining whether the author is liable 
for an indirect infringement, we can 
ignore a potential “innocent 
infringement” defence by the browser - 
this defence would not affect a finding of 
indirect infringement by the author but 
would only eliminate an award of 
damages against the browser39.

A possible reason why the browser 
(and therefore the author) might not have 
infringed the owner’s copyright is if the 
browser had the owner’s implied 
licence40 to reproduce the resource.41. Is 
there an implied licence to reproduce 
in all instances of web browsing? This 
is really the core of the issue.

Implied licences are not necessarily 
infinite in scope. For example in Stovin- 
Bradford v Volpoint Properties Ltd & 
Anor41 an implied licence to reproduce 
an architect’s plans extended only to 
reproduction for the purpose obtaining 
planning permission. Similarly in 
Roberts v. Candiware Ltd43 an implied 
licence to copy designs from a book 
extended only to the making of garments 
for personal and not commercial use. In 
MacLean Assoc. v. WM. M. Merceer- 
Meidinger-Hansen44 the U.S. Court of 
Appeal held that an implied licence to 
use computer software did not extend to 
“copying parts of it wholesale into 
computer programs...”.45

Furthermore, unlike the cases 
above, a web-browser and resource-owner 
do not generally have a pre-existing 
relationship46 but only a relationship that 
evolves as a browser navigates through 
the owner’s site. Once the browser has 
loaded the owner’s home-page47 and then 
activated a hyperlink to go to another of 
the owner’s pages, it can be safely 
assumed that the owner has granted an 
implied licence to reproduce the next 
page which the owner has itself 
hyperlinked to. However, we must also 
consider the circumstance where the 
browser and owner have no pre-existing 
relationship and the browser goes 
immediately to the owner’s subsidiary 
page after having activated a hyperlink 
on a third-party author’s page.

The Australian case De Garis v 
Neville Jeffress Pidler Pty Ltd (the 
Journalists’ case)48 sheds some light on 
this issue. This case suggests that a court 
would be reluctant to imply a licence 
authorising reproduction by a party 
without a pre-existing relationship and 
business efficacy”. In this case, a 

journalist working for a newspaper sued 
a third party which operated a
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press-clipping service for copyright 
infringement. One of the press-clipping 
service’s defences was that the 
surrounding circumstances and common 
practice operated to imply a licence by 
the journalist to authorise reproduction 
by the press-clipping service*9. Beaumont 
J rejected both these arguments and held 
that such a licence would only be implied 
where a relationship existed between the 
press-clipping service and the journalist 
and where business efficacy required its 
implication.30

Where a browser is reading a 
subsidiary web, having not previously 
read a superior page in the owner’s 
hierarchy51, what conceivable bases are 
there for arguing an implied licence 
exists?

In light of the Journalists’ case, 
which suggests that “common practice” 
is insufficient and a pre-existing 
relationship is required, it is interesting 
that the only basis put forward by 
commentators for implying a licence in 
these circumstances is general Web 
practice51.

General Web Practice.

Some commentators argue that 
there are two factors which indicate that 
a broad implied licence has been granted 
by an owner once material is available 
on the Web53. One commentator has even 
written that the Web is subject to a 
“...doctrine of Implied Public Access”5* 
- whatever that is. The first argument is 
that the owner has clearly made the 
resource available to the public, 
evidenced by the fact that it is the owner’s 
server which sends the material to any 
requesting browser. Secondly, they rely 
on general web custom35:

The raison d’etre of the World Wide 
Web is to be cross-linked.. .People who 
make publicly available web sites 
know, or should know, that they are 
joining a community in which the 
shared values include things being as 
strongly cross-linked as possible.

As will be seen below, the first 
argument may be misleading in implying 
that a technological solution exists, and 
also that an omission to use it suggests 
an implied licence has been granted56. 
As discussed above, the success of the 
second argument depends on how much 
weight a court gives to evidence of 
common practice.

The Nature and Location of the 
Resource Being Hyperlinked.

Aside from the problems of relying 
on general Web practice to imply a 
licence, the nature and location of 
material being loaded may indicate that 
there is no implied licence.

The set of linked resources on the 
owner’s server is generally set up in a 
hierarchy. A user is generally57 expected 
to first retrieve the apex of the hierarchy 
- the “home page” - or some other main 
branch, and then continue to browse 
through the owner’s material by 
following referential links inserted by the 
owner. The necessary reproduction of 
resources involved in such browsing by 
following links on the owner's own pages 
is clearly subject to an implied licence3®. 
However, the resources closest to the base 
of the hierarchy - such as multimedia 
files, or underlying full-text documents - 
are less likely to be intended to be entry 
points to the owner’s web hierarchy, and 
the implied licence to read these 
documents may be restricted to browsers 
who have retrieved these resources by 
activating links from the owner s pages 
further up the hierarchy.

Such restrictions with regard to 
implied licences seem particularly likely 
with respect to transcluded resources. A

court may find that an implied licence 
allowing transclusion of a resource may 
only allow for reproduction where the 
resource is transcluded into the owner’s 
document. For example, there maybe an 
implied licence to reproduce and 
transclude a comic strip image, but only 
when transcluded into the owner’s 
document50.

by an owner.

The uncertain nature of implied 
licences suggests that the most prudent 
course of action for owners and authors 
is to be proactive rather than wait to see 
which way a court decides.

Owners

As noted above, some 
commentators suggest that the 
transmission by the owner to the browser 
implies a licence. This argument 
presumes that it is open to the owner to 
deny “unauthorised browsers” access to 
certain resources. There appear to be 
several technical possibilities which an 
owner could proactively employ60. 
However, as illustrated by the historical 
copy-protection “arms-race” between 
software pirates and software vendors, 
technological “solutions” are generally 
only a deterrent and only work in the
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short term61. There ought to be a 
copyright back-stop.

It seems that the most appropriate 
legal strategy for Web resource owners 
is to expressly delimit the scope of the 
implied licence they are granting62, and 
to expressly grant a licence to link where 
appropriate63. Consider the following 
examples6*:

All Materials Contained Herein Are 
Copyright FOX And The Work In 
Creating The Multimedia Files Is The 
WorkOfsfb@netcom.com, Inserting 
Direct Links To The Individual Files 
Or File Sections, WITHOUT 
Permission Of sfb@netcom.com is 
prohibited. Linking To The Page 
Itself Is Both Permitted And 
Appreciated.65

Another example is66:
This work is not to be used in the 
making of web pages as icons or 
inline images without the written 
consent of the author.

Finally, part of Microsoft’s web-page 
copyright notice reads67:

...and (4) no graphics available from 
this Server are used, copied or 
distributed separate from 
accompanying text.

Authors

Obviously, it is a good idea for 
authors to read the owner’s express 
restrictions and permissions before 
presuming an implied licence with a wide 
scope. If the owner has not made the 
scope of the licence clear, then it is 
extremely unlikely that a link to the 
“home page” or other pages near the apex 
of the hierarchy will be an infringement. 
For other material, and particularly 
material which has been transcluded by 
the owner and/or multimedia resources 
it is submitted that it would be prudent 
to get an express licence from the owner 
before hyperlinking to these resources68.

VII. The Future?

It is impossible to be certain of how 
the software and “law-ware” will turn 
out. Nevertheless, a very persuasive 
solution combines transclusion and 
express licensing - making the issues 
discussed above of key significance. This 
solution suggested by Ted Nelson himself 
is the concept of “Transcopyright”69. This 
concept is similar to the proactive advice 
given to owners above .

Nelson’s suggestion is to create a 
short form express licensing scheme. The 
short form will appear as: “Trans(c) 
Name of Person; Location ofResource". 
This short form will have the following 
long-form meaning70:

Permission is granted to all parties 
in the universe to re-publish the bytes 
of these materials virtually71 in new 
on-line contexts, provided (1) that 
such virtual republication consists of 
transmitting only a purchase address 
for bytes to be included in a particular 
new context; and provided (2) that the 
present publisher is notified of any 
such virtual republication72

Such a solution approximates the 
Xanadu model and requires no change 
to existing copyright law73. Presumably 
the owner will be paid per byte... If this 
appears to resemble the old Xanadu 
model, that is because it is virtually 
identical...perhaps Ted Nelson got it right 
from the start.7*

Tamir Nfaltz is a 1996 Commerce/Law 
graduate of the University of New South 
Wales. The author has not had the 
opportunity to incorporate two recent 
and relevant cases which readers are 
referred to: Trumpet Software Pty Ltd dc 
Anr v Ozemail Pty Ltd Unreported, 
Federal Court, 10 July 1996 and “The 
Shetland Times Litigation " discussed at 
http://www.shetland-news.co.uk/, and at 
http://www.shetland-times. co. uk/.
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