terprising publisher thought the public
would be interested in a book of them, and
set out to publish one, gleaning his material
by lifting The Times’ reports. When The
Times’ proprietors sued for breach of copy-
right, the book publisher claimed that there
had been no such breach, as the reporters
were not the authors of the speeches or
their reports and therefore did not own any
copyright in them. The House of Lords held
that the reporters did own the copyright in
their reports, as being created by their con-
siderable skill in taking down rapid speech.
owever, this decision dealt only
with the copyright in the reports,
not in the speeches themselves.
The question next memorably
arose in the case of Cummins v Bond (1927),
in which it was common ground between the
plaintiffand the defendant that the originator
of the words in question was a spirit moving
in another astral plane. The plaintiff was the
medium to whom the spirit had communi-
cated the works, and the defendant an asso-
ciate of the plaintiff who had ordered and
punctuated the works as transcribed by the
plaintiff. The defendant claimed to be one of
the authors of the works so produced and, as
such, a part-owner of the copyright. He failed
on this count. In the alternative the defen-
dant claimed that neither of them owned the
copyright asthe true author of the works was
another person. The judge declined to enter-
tain this submission also:

“{I]t would almost seem as though the
individual who has been dead and buried for
some 1900 odd years and the plaintiff ought to
be regarded as the joint authors and owners of
the copyright, but inasmuch as I do not feel
myself competent to make any declaration in
his favour, and recognising as I do that I have
no jurisdiction in the sphere in which he
maoves, I think I ought to confine myself when
inquiring who is the author to individuals
who were alive when the work first came into
extstence and to conditions which the legisia-
ture in 1911 may reasonably by presumed to
have contemplated. So doing it seems to me
that the authorship rests with the [plaintiff],
to whose gift of extremely rapid writing coupled
with a peculiar ability to reproduce in archaic
English matter communicated to her in some
unknown tongue we owe the production of
these documents. ... I can only look upon the
matter as a terrestrial one, and I propose to
deal with it on that footing. In my opinion the
plaintiff has made out her case, and the copy-
right rests with her.”

The argument in favour of the author
being the person who fixes the work in ma-
terial form gains some support from subsec-
tion 22(1) of the Copyright Act:

“A reference in this Act to the time when,
or the perigd during which, a literary, dra-
matic or musical work was made shall be read
as a reference to the time when, or the period

during which, as the case may be, the work
was first reduced to writing or to some other
material form.”

This can be taken to indicate that the
work simply does not exist until it has been
reduced to writing or some other material
form. However, its meaning may be more
restricted. The Act refers in various places,
for various purposes, to the time when a
work was made. (Examples may be found in
section 32). This subsection says what those
references mean, and thereby defines the
time when a work was made for the pur-
poses of those sections. But nothing com-
pels us to use the same test to determine
when a work was made for any other pur-
poses.

In 1577 a British government committee
noted that the uncertainty in this area was
unacceptable, and recommended that the
law be amended to make it clear that in the
above circurnstances the lecturer, and not
the shorthand writer or the sound recordist,
would own the copyright in the work This
suggestion (which unfortunately did not ad-
dress the ownership of works communi
cated by spirits} was not taken up by the UK
government, nor has the problem been ex-
plicitly addressed in Australia.

Conclusion

However, the argument has now been all
but decisively pushed in the direction of the
author being the originator of the words, not
the person who fixes them in material form-
the lecturer, not the sound recordist; for
from the recognition that improvised works

exist it follows that works exist before they
are fixed in material form. In that case the
author must be the person who framed the
words - or the music, or dramatic incidents.
tis to be hoped that these amendments
have settled this question, however un-
intentionally. The purpose of copyright
lawistoencouragethe creation of works,
which will benefit society, by giving their
authors an incentive to create. The incentive
is the monopoly in their own productions
which the Act gives to authors. The signifi-
cant work in the creation of a speech, or a
musical or dramatic work, which has been
improvised and recorded, is surely with the
artist or talker who generated the sounds
and actions, not with the person who slav-
ishly recorded them. Granted, some work
goes into making the recording, especially if
it is a recording of quality; but the recording
engineer, or whoever has performed that
function, has a copyright in this recording
which is separate tothe copyrightin the work
which he or she has embodied in the record-
ing. There is no reason why he or she should
be given the copyright in the work he or she
has captured as well.

For these reasons, improvising artists
have double cause for welcoming the Per-
formers’ Protection amendments to the
Copyright Act. Incidentally to protecting
their performances, the amendments are
also securing their copyright in their impro-
vised works.

Richard Horsely is a solicitor with the
Sydney firm Cutler, Hughes and Harris.
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that time.

BRIAN WHITE
1933 -1990

During the three years Brian White was President of the Federation of Australian Radio
Broadcasters, there developed a little comic set piece, repeated each year at the industry’s
convention. Brian was of small stature, and each time he took the rostrum, with only his
head visible, someone would call out “Stand up!” and Brian would always grin and say “I am

A slight thing, and perhaps altogether trivial to an outsider. You had to be there to feel
the warmth and the camaraderie of the occasion. There was an essentially human quality
about “Whitey” which was reflected in all his friendships and associations.

Someone said at his funeral that he was a stylish man, and so he was. But he was also
without pretension. Whatever the circumstances, he was just himself. This is what came
through it his programs and in his personal relationships. Listeners felt they knewthis man
who could conduct a hard news inter view one minute and in the next, reveal some personal,
whimsical side of his character. So it was with his friends and business associates. He was
generous, compassionate and public-spirited.

Brian White was a pioneer of that school of radio journalism which substituted matter
for manner and in so doing lifted the medium above the trivial and the transitory. He was

Tknew him and worked with him in various capacities for nearly 30 years. Listening a
few daysbefore his death Iwas moved to reflecthow splendidly my friend had matured over

By all criteria that matter, he was a very big man.

- Des Foster -
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