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Regulation of Pay TV content

o date, the introduction of subscrip-
tion television, or Pay TV as itis more
generally referred to, has heen the
subject of three inquiries. The first
was the 1982 Australian Broadcasting
Tribunal's (ABT) ‘Cable and Subscription
Television Services for Australia’. The De-
par tment of Transport and Communications
(DOTAC) issued in February 1989 entitled
“Future Directions for Pay Television in Aus-
tralia’. This was followed in November 1989
with the House of Representatives Standing
Committee on Transport, Communications
and Infrastructure report “To pay or not to
Pay’
All these reports endorsed, explicitly or
implicitly, the introduction of Pat TV services

although their proposals in relation to regu-
lation of these services, including content
regulation varied greatly from the free-to-air
broadcasting type regulation proposed by
the ABT; through the more moderate pro-
posals of the Saunderson report which rec-
ommended only some of the current pro-
gramming reqguiremenis prevailing in the
broadcasting arena should be adopted; to
the deregulatory publishing industry type
mode discussed in the DOTAC report.

A moratorium on the provision of Pay
TV services was announced in September
1986. The Governor General may Lift this
moratorium by proclamation anytime from
September 1990,

Tony Branigan of Network TEN

ay TV in some form is imevitable
within the next few years. It is a
curiousexample ofademand which
has been created by government
reports and intense political interest in what
is perceived as a high-profile, costless issue
in the notoriously difficult area of broadcast-
ing policy. Public demand has been zero and
aspirant Pay TV operators of any real sub-
stance have been in short supply. But it has
been onthe agendain this ghostly formfor so
long now that its time has probably come.

1t is bound to have some effect on televi-
sion viewing levels and revenue. Given the
state of the industry at the moment, this has
to be a major factor in deciding when and
how Pay TV is introduced.

Television cannot expect, as of right, to
be protected from competition from this or
any other quarter. However, the community
has asubstantial investment in television and
the production industry it supports and gov-
ernment has to take this into account in
framing policy. At the very least, it must aim
to ensure that the introduction of any new
service does not lead to a net decline in the
entertainment and information services
available overall. In alarger economy like the
United States that would notbe a concern for
government — both commercial television
and the program production industry over
there have the sheer size to be able to cope
with the sort of buffeting that would mortally
damage their modest counterparts here.

Australian television and quality program
production generally are operating at the
economic margin. A relatively small decline

in revenue may be enough to bring about a
drastic fall in Australian television produc-
tion, The transfer of that revenue to Pay TV
will not give it the critical mass - even with its
subscription revenues - to pick up this lost
production. It took the US Pay TV industry
more than a decade - and annual revenues of
more than §20 billign - to become a program
producer of any significance.

In our view, the best way of guarding
against this outcome is to structure Pay TV

so that it is a complementary service rather
than one that largely duplicates cormmercial
television. The simplest way of doing this is
to ensure that Pay TVis apurely subscription
medium. If it is even partly advertiser-sup-
ported it will inevitably seek to attract the
same audience as commercial television.

The only other consiraint we would want
tosee on PayTVisinrelationtothetelevising
of major live events. We do not see any cause
to deny Pay TV access to events like the
Melbourne Cup or the AFL Grand Final
However, we would oppose to the last any
approach that aliowed Pay TV exclusive ac-
cess to events like this. Even on the most
optimistic projections, it will be many years -
if not decades - before most people are Pay
TV subscribers, so access to live coverage of
these events would be restricted to a fortu-
nate minority. Most politicians seem to he
aware that this will be perceived as an equity
issue, and could very easily become a major
political liability if not properly handled.

‘We have not seen any persuasive case
for detatled regulation of any other aspect of
Pay TV services. They are discretionary ser-
vices, like commercial videotape rental or
book purchase, and it makes no more sense
to regulate the content of Pay TV services
than it would to tell booksellers or video
shops what they must stock or - more impor-
tantly - what their customers must rent or
buy.

Hoyts Entertainment

oyts Entertainment in its submis-
sion to the Saunderson Committee
outlined its views on what the com-
pany saw as the central issues for
consideration on implementing Pay TV ser-
vices in Australia. Those views have not al-
tered. Following is a summary of Hoyts’ po-
sition on content regulation of pay TV.

Generally, there should be no program
contentregulation along the lines of existing
broadcasting services.

‘There should be no regulation for mini-
mum Australian content in programming on
the grounds that there is no practical or
workable means of establishing such regula-
tion, and because the demand for Australian
programming represented by Pay TV will
outstrip any level of required content.

There should be no barriers to the car-
riage of advertising on Pay TV. The volume
and type of advertising included should be at
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the discretion of the Pay TV operator who
will need to pay careful attention to the atti-
tude of subscribers to frequentand irritating
advertising interruptions.

The potential for the siphoning of specific
programs from free-to-air to Pay TV should
be met by the development of a schedule of
events of national importance for which ex-
clusive Pay TV rights could not be granted,
Rights holders for such events should be
encouraged to negotiate the assignment of
both free-to-air and Pay TV rights separately
so that consumers of each have access,

In determining prospective Pay TV mar-
ketsand the allocation of licences/franchises
to aspiring Pay TV operators, each market
should be considered as a natural monopoly
with only one Pay TV service (irrespective of
the number of channels) available in each.
This is to ensure that the introduction of Pay
TV services actually results in the provision



1s wide a range and diversity of program-
ag, including comparatively low interest
'gramming (narrowcast) services, as pos-
le. Allocation of PayTVona competitive
gle channel basis within systems will re-
4 in all operators chasing the same maxi-
im interest programming and the same
1y of subscribers,

Premium services, involving both pre-
um channels and tiers and pay-per-view,

should be able to be marketed by Pay TV
operators, subject to subscriber demand,

Decisions by the government, or its
agencies, on the ownership structure of Pay
TV or the allocation of specific market li-
cences/franchises should take no accountof
claims that the majority of rights to potential
programming are held already by particular
commercial interests,

Janette Paramore of the Australian Writers’ Guild

he apparent inevitability of the intro-

duction of Pay TV in Australia repre-

sentsyet another example of technol-

ogy-driven change in our commun;-
tions/media services.

‘While some ofthege recentchangeshave
‘ought obvious benefits, many of those re-
‘ed fo broadcasting services and policy
e been questionable at best and, for those
mcerned with the cultural and social impli-
itions of such, disastrous, Disastrousdueto
€ concentration of power and benefits
argely misused) associated with the man-
o of their introduction; the failure of our
olicy makers to recognise the practical ef-
:cts of their decisions, and the lost opportu-
Lies to use the technological developments
hich created changes in the broadcasting
+stemto diversify control of Australia’s mass
iedia culture and create the opportunity for
novation and variety in the Programming
ffered.

Perhaps the introduction of Pay TV will
e seized upon as a second chance., Perhaps

Jecreators of the programming upon which
s service depends will be provided with
ome power in the system, and perhaps the
ommunity which it is intended to service
vill receive better, rather than simply more,
-hoice. Choice which contributes positively
5 Australian mass media culture and to our
ense of an Australian heritage and society,

However, there is a sense of uncertainty
wnd confusion surrounding the processes of
ntroduction which belies these possibilities,

True, the recommendations of the Saun-
lerson Committee are on the public recard.
lowever, officers of the Department of
[ransport and Communications “boffin
iway” reviewing Pay TV and its introduction,
roviding advice to the Minister about the
Tnost suitabie delivery technology, the num-
oer of services, the licensing system, suit-
able regulation and the appropriate regula-
tory authority, if any.

While the Departmental working party
talkstoitselfand other government agencies
within the grey caverns of the bureaucracy,
the program makers, public interest groups
and the general community remain in igno-
rance of any terms of reference established

by or for the working party, the priorities to
which it is working, or what options are
receiving serious consideration.

In addition there are powerful vested
interests involved in any introduction of Pay
TV services to Australia. Those interests
range from the controllers of the various
technologies which could be utilised to pro-
vide the service, to the controllers of pro-
gramrights and current broadcast and other
entertainment services. All these interests
are well resourced and have access to gov-
ernment: both parliamentary and bureay-
Cratic,

At the other end of the equation are the
program creators and makers, with little
power, much to offer and, already suffering
from the financial decisions of the owners of
existing services, much to lose. In a similar
position is the community generally, particu-
larly the growing numbers whose financial
situation leadsthemtorely heavily on free-to-
air broadcasting and other home entertain-
ment services for their entertainment,

Will the decision on Pay TV result in a

positive outcome with regards to the social
and economicimpact of its introduction? Will
the choice of delivery technology facilitate
servicing the widest possible area of the
Australian community or, encourage opera-
tors to service only areas meeting particular
specifications of demographics and popula-
tion density? Will the number and nature of
the services introduced provide a revenue
base which supports the production of new
programs? Will the licensing system and
regulation governing Pay TV ensure diver-
sity, innovation and Australian programming?

If not, Pay TV will make no positive con-
tribution, rather, it will further serve already
powerful interests,

‘The Australian Writers’ Guild is painfully
aware of its members’ incomes dropping by
50 per cent during the current Snancial year,
Adirect result of financial decisions made by
owners of television networks. We, there-
fore, can only welcome the introduction of
Pay TV if the same requirements for Austra-
lian content apply to pay services as cur-
rently apply to free-to-air television, and the
ownershipand control of Pay TV services are
regulated to ensure they are securely in Aus-
tralian hands, not merely subsidiaries of for-
eign program producers, distributors, or
broadcasters, seeking to expand their mar-
ket.

If Pay TV is introduced without such
regulation Australian creators of programs
will be ill-served by it. So too will the Austra-
lian community, as the introduction of add;-
tional services without such regulation will
lead, ultimately, to the collapse of the Austra-
lian production industry and with it the
community’s access to its own cultural iden-
tity in the mass media.

Jock Given of the Australian Film Commission

he real dehate surrounding Pay TV

must not be about regulation, it must

be about television - broadcasters

and program-makers, their pro-
grams and their audiences.

Policy on Pay TV must be considered as
partof an overall plan for the development of
the Australian television system. Such a plan
must cover all of the range of television
policy questions which currently are being
considered by government - charters and
funding for the ABC and the SBS, aboriginal
broadcasting, broadcasting regulation re-
form, public television and others.

In the early 1980s, as video began its
extraordinary penetration of Australian
homes, the Australian Film Commission
{AFC) opposed the introduction of Pay TV
in Australia, We believed it would only fur-
ther fragment existing program markets,
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thus diluting the resources available for pro-
grams, and contributing nothing to program
diversity.

Atthe beginning of a new decade, we are
all a little wiser. There is considerable evi-
dence that cinema and home video markets
are at least partly complementary rather
than purely competitive. The AFC now is
hopeful that Pay TV might provide some
opportunities to improve the diversity of
program choice for Australian Viewers, to
encourage innovation in programming and
to diversify media ownership,

However, we must be realistic in oyr
expectations. We will not see 3 massive
number of new quality channels, because of
the size of the Australian market. Competi-
tion amongst marginal operations may he-
mogenise rather than diversify program
choices. Finally, at a time of considerable



nancial pressure for existing television net-
rorks, it would be counter-productive to the
aterests of the film industry and its audi-
‘nces to recommend a commercial free-for-
Al which substantially fragments the capac-
%y of existing stations to finance local pro-
luction.

Initially, a single Pay TV operator deliv-
ring multiple channels from one of the
econd generation Aussat satellites will
naximise the chances of real benefits ac-
Tuing to audiences and program-makers.
-oncerns about the competitive position of
such a monopoly operator will be mitigated
Y competition with existing free-to-air
Jroadcasters,

A licence to provide the service should
e granted for ten years (the life of the sec-
ond generation Aussat satellite is estimated
it fourteen years). The renewal inquiry
should encompass a complete review of Pay
['V. The Minister should invite applications
.or such alicence to be made to the ABT. Itis
10ped that the Tribunal would, by then, be
2xercising powers under revised legislation
which provided a consistent regulatory
framework for all point-te-multi-point com-
munications services. The Tribunal should
ve required to select the most suitable appii-
cant, having regard to revised “quality of
service” criteria. Those criteria should ex-
clude commercial viability, which is better
sonsidered by the Minister before exercis-
ing his or her power to invite applications.

The ABT should have similar powers to
make program standards for Pay TV serv
ices as are currently available in respect of
other licensed services. The more direct
relationship between the service provider
and the consumer will require a more toler-
ant and flexible exercise of those powers.

For example, the licensee should be re-
quired by the Tribunal to direct a minimum
proportion of its total revenue to Australian
program expenditure. This would ensure
that Pay TV provides some opportunities for
local production without prescribing the
programming diversity which will be the es-
sence of a successful service. It would be
counter-productive to seek to establish pro-
gram quotas for Pay TV along the lines of
those which exist currently for commercial
television. Censorship requirernents might
be eased.

The Pay TV licensee should be permit-
ted to advertise. However, to ensure Pay TV
does not simply replicate commercial tele-
vision, the ABT should monitor the total
proportion of revenue derived from adver-
tising with a view to setting specific stan-
dards if that proportion rises above 10 per
cent,

Broadcast copyright should extend to
any new video services capable of reception
by a section of the general public.

Broadly, regulation of Pay TV should fo-
cus on market structure rather than on de-
tailed programming matters.

Holly Raiche of the Communications Law Centre

ver a year ago, the Communica-
tions Law Centre called for major
reform to the current legislative
framework covering communi-
cations (a call echoed in Les Free’s article in
the Autumn issue of CLB). With the 1 Sep-
tember date for the possible lifting of the
“moratorium”on Pay TV approaching, reform
tothe currentregulatory structure is becom-
ing urgent.

In its submission to the Saunderson
Committee, the Centre called the current
regulatory regime a “complex and centradic-
tory one, causing anomalies in the way differ-
ent sorts of services can be licensed”. The
same sorts of service can now be regulated
under three different content regulation
schemes, provided under three different Acts:
regulation under ABT standards for broad-
casters licensed under the Broadcasting Act,
voluntary guidelines for video-audio enter-
tainment and information services (VAEIS)
licensed under the Radiocommunications
Act, and no guidelines as yet for value added
services (VAS) licensed under the Telecom-
munications Act.

Control over the content of all broadcast-

ing and broadcasting-related (point-to-mul-
tipoint, or PTM) services should be given to
the ABT. In that way, all issues of content
could be dealt with by the one body with the
expertise and established procedures for ex-
ercising such control, whatever the techno-
logical mode of delivery.

Not all services, however, should attract
the same degree of content regulation. The
submission, in attempting to draw meaning-
ful, service-based distinctions between the
various PTM services, suggested criteria

which could help determine the appropriate
level and form of reguiation for a service,
whatever its mode of delivery. Those criteria
were:

(a} the availability of the material, for a
fee or other wise, to the general public,
or a significant proportion thereof,
especially of domestic environments;

(b} the nature of the material, and its
cultural significance, such as current
affairs or entertainment;

(c) the form in which the material is
transrmitted (eg. moving pictures, text,
datz);

(d) access to material (eg. charge for the
material, necessity for expensive
equipment to access the material);
and

(e) whether the material would be
received, in the ordinary course of
events, in environments where
children are present.

Various categories of PTM services could
attract different levels of content regulation,
based on the nature of the service provided.
Each service (whatever the mode of deliv-
ery) would be matched against the suggested
criteria and categorised, and would then be
subject to that category’s content require-
ments. Thesuggested categories ranged from
free-to-air broadcasting, attracting higher
levels of content requirements, through
categories for entertainment channels, to
information services, to videotext or teletext
services.

Once current legislation is amended to
give the ABT control over the content of
PTM services, the government, or the ABT
itself, would determine the criteria for deline.
ating the various PTM services into particu-
lar categories. Given those guidelines, the
ABT could then conduct an inquiry into the
sorts of regulation appropriate for particular
categories of service.

The result would be more appropriate
levels of regulation for all PTM services- less
regulation for those services not raising so-
cial or cultural concerns, and for those ser-
vices of cultural and social importance to the
community, appropriate regulation, whatever
the technological form of delivery. We await
the overdue reforms.

Joanna Simpson of the Screen Producers’
Association of Australia

aturally, independent film produc-

ers in this country have an inter-

est in the development of new

technologies as potential windows
for their product.

The Federal government will have to
decide what delivery technology or tech-
nologies should be in place for transmission
of Pay TV and must also establish the most
appropriate regulatory delays.
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Of the suggested choices ~ the ABT,
Austel or an independent authority ~ Screen
Producers Association of Australia (SPAA)
favours the ABT to avoid unnecessary costs
of setting up an independent body and the
consequent delays. However, the fundamen-
tal point distinguishing Pay TV from free-to-
air television is that it is a subscriber-based
or “narrowcast” service with a resultant
range of distinctions.



Pay TV can be seen as competition
against network television butit should NOT
be considered a similar service, It will notbe
commercially viable if it seeks to duplicate
what is already freely available on our televi-
sions today. Fears about program siphoning
from the networks to Pay TV services are at
least in the foreseeable future groundless.

A commerdially realistic Pay TV service,
as history has shown in other markets
around the world, will be predominantly fu-
elled by movies. Accordingly, SPAA sup-
ports the concept of levels of Australian
content in programming that will assist pro-
ducers by creating another window beyond
theatrical, free-to-air television and home
video product releases, Questions as to con-
tent should be addressed by way of contrac-
tual negotiation and licence conditions. Be-
cause Pay TV differs so much from free-to-
air television no uniform quota or points
system would be applicable.

As with home video in the early days,
products are unlikely to be produced espe-
cially for Pay TV. In other words, it will not
be commercially viable. Only when the ser-
vice has been established and penetration
rates are significant will it be realistic to
make programs especially for Pay TV,

To maintain consistency with censorship
regulation governing theatrical and home
video, product movies intended for screen-
ing on Pay TV which have already had a
theatrical or home video window should re-
tain that rating if the version is the same.

There are clearly delineated distinctions
between free-to-air and Pay or subscriber-
based television. Therefore, at all points
along the regulatory and programming
road, the differences should be constantly
borne in mind along with the interests of
maintaining reasonable film production lev-
els in this country so as to support our local
industry at every step along its way,

Peter McBurney, of BIS Shrapnel, gives a
consumer perspective

uch of the debate over recent
years concerning Pay TV in
Australia gives the appearance
of having ignored one crucial
set of questions: do Australian consumers in
fact want Pay TV services, and are they will-
ing to pay for them?
With the aim of answering these questions,
BIS Shrapnel late last year undertook a
multi-client market research study of the
Australian population, questioning aware-
ness and attitudes to Pay TV services. We
contacted 1433 households throughout Aus-
tralia, and interviewed the residents of each
household both individually and as a group,
In brief, the answers to both the questions
above was a resounding YES, The study
found a considerable level of awareness of
the concept of Pay TV (whether satellite or
cable delivered): almost two-thirds of Aus-
tralians were aware of, and positive towards,
the concept. No doubt the government's
moratorium and the ensuing debate has
helped build this awareness,
By far the most comrmon reason people gave
us for favouring Pay TV services was dissat-
isfaction with the program content of the
existing broadcast television services.
The principal specific criticisms of the com-
mercial broadcasting networks were:
* insufficient Australian program-

ming;

too much US programming content:

a perception of a “cynical disregard”

of viewers by broadcasters outside

rating periods;

* long, frequent and intrusive ad-
vertising breaks;

* too few educational prograrmns;

* low quality children’s programs.

Consumers feel that Pay TV will lead to
an increase in the range of programs avail-
able, and more than half of the respondents
gave this as a reason for their favourable
response to the concept of Pay TV,

In addition, almost one-half of those
interviewed cited a reduction in advertising
as the major improvement that can be made

to television in Australia. Advertising is
clearly another cause of the dissatisfaction
conswmners express towards broadcast net-
works, and so a reason for favouring an al-
ternative, :

To test this, we presented the respon-
dents with a choice of two options for a Pay
TV service:

* no advertisements

subscription costs; or

* some advertisements and half the

normal subscription costs.

Despite the expressed criticism of ad-
vertising on broadcast television, Australian
consumers were evenly divided in their pref-
erences for these two choices.

As would be expected, high-income
households have a significantly stronger
preference for the no advertisements op-
tion, but all groups showed a preference for
less frequent advertising breaks in pro-
grams, We also examined preferences for
“blocked” periods of advertisements, for
example only in between programs.

In addition to these views, there was a
clear feeling from some consumers inter-
viewed thatthe broadcast television industry
had exploited self-regulation in the permit-
ted number and length of advertisements at
the expense of the viewers,

In conclusion, our survey found that a
market exists for Pay TV in Australia, but
only if the programming content and adver-
tising format adopted are such as to differen-
tiate the new service from that offered bythe
existing broadcasting networks. Content and
format will be crucial components of the
benefit consumers will be provided - and pay
for - by satellite or cable-delivered television.

and full

George Frame of Independent Television Newcastle Ltd

ustralians over the years have
been “blessed” with some of the
highest quality local television
prograrnming in the world. Pro-
grams such as “Flying Doctors”, “Neigh-
bours”, “Home and Away” etc, are enjoyed by
viewers around the world, The stark reality
of these programs’ sales overseas, however,
is that an Australian production costing
$300,000 per hour to make may only sell
overseas for $2,000 per hour, Petty cash to
S0me overseas operators.

The Australian market must pay for the
bulk of program production. As the finan-
cially strapped networks prepare budgets
for programming, it is obvious that new and
expensive quality productions will be lim-
ited. That magic mix of high ratings and cost
efficient programming is a little like “pan-
ning for gold”. You have to spend consider-
able time sifting through the rubbish in the
hope of finding “gold”,

Without program content regulation on
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Australian productions (including ABT's
program rating points system for drama,
sports, quiz shows etc.) the networks may
not strive to find that gold, but produce low
cost programming to meet content require-
ments only.

As a fledgling industry Pay TV would
initially be devoid of Australian program
software other than limited feature films,
Current Australian content software would
not be attractive. The networks hold the
television rights to these programs or, even
if those rights are held by independent pro-
ducers, they may have been shown on free-
to-air television previously.

Pay TV would gradually develop new
program concepts, rather than a straight
continuation of current free-to-ajr styled pro-
grams; otherwise subscribers would not
perceive difference in Pay TV programming
to what they receive now.

continued on p19



“real story” hidden in the paperwork is the
catalogue of corruption, incompetence and
the exercise of power for wrong reasons. I
would not deny that such things can occur,
and when they do, FOI is one of the pro-
cesses that helps expose it. But the observa-
tion should be made that in my long experi-
ence with public servants I have found
nearly all | know to be decent, honourable
people with a keen sense of public interest
doing the best job they can.

How to use FOI

A good use of FOI is to master the rou-
tine of decision-making. As often as not
though, this can be done by looking up a
government directory and simply asking
someone obviously concerned or by other
wise working out a department’s scheme of
administration and the types of powers exer-
cised and by whom.

The result of such preliminary enquiry
is a focused FOI request which is likely to be
processed faster. Moreover, where some-
thing has obviously been irregular in the
decision-making process, a knowledge of
how the system ought to have worked can
provide often critical footprints for working
out what went wrong and who really was to
blame.

he second point I would make is that

a process may well have been per-

fectly regular but a public servant

may quite properly, from her or his
own perspective, be less than keen on dis-
closing it to journalists. The mere fact that it
is argued that some material is exempt from
FOlis not of itself proof-positive that there is
some secret scandal being concealed.

Aloyal public servant, anxious to protect
the Minister, or indeed the Minister himself
or herself may attempt to conceal informa-
tion concerning options canvassed during
the decision-making-process so as not to
provide the opposition with ammunition
drawn from draft justifications of possible
alternative decisions,

The media here is sometimes a little im-
mature in this respect. If a document shows
that an administrator gave a minister op-
tions then, no matter which the minister
adopted, there is in this country a tendency
to say that he or she ignored other material
or was in conilict with his or her department
and to give it a significance that it does not
deserve.

This immaturity is aggravated by the
scandal-seeking tendency. If a relatively full
disclosure by a public servant or administra-
tor reveals no obvious points of attack, re-
search is most often promptly halted and
attention is then focused on some other
project. All too often, journalists drop the
ball precisely when they have a good story
because they have defined the story only in
terms of a fairly naive outcome which did

not come about

A successful or semi-successful FOI re-
quest ought to provide the springboard for
follow-up telephone calls to the individuals
whose names appear on the files seeking
fresh information and sometimes the benefit
of decision-makers’ frank hindsight and
perception of events.

Dealing with public servants

hen FOI first came in I ac-
quired some reputation for,
firstly, making a lot of re-
quests and, secondly, for be-
ing willing to litigate them if I did not get
disclosure. Thatreputation as a litigant prob-
ably helps me now. In any event I rarely put
in a formal FOI request but rather just say to
people “look, this is material I could get
under FOI if I put in a formal request. Why
not save yourself the paperwork and me the
time and the energy and just fork it over?”
and, surprisingly, they often do.

In advising journalists how to use FOL, 1
reiterate that FOI is only part of the process
of getting information on a story. Informed
questions should be directed to theactors in
any decision when requesting information
on what materiat is available. A journalist
should ask whether there is anything he or
she ought read as background to the ques-
tion being tackled. This can often provide a
journalist with the information sought long
before the drawn out and excessive bureau-
cratic process of putting in an FOl request.

Requests for documents should be fo-
cused and the advice of the public servant
helping to identify the most useful docu-
ments available should be sought. A public
servant who has helped a journalist frame a
request for information is both more likely
to comply with that request and to later re-
member, innocently, another source of rel-
evant information capable of being dis-
closed.

Once a request is made, I recommend
that the journalist making the request not sit
around waiting a month or so wondering
what is happening. Ring the relevant depart-
ment and, if the public servants suggest any
problem, parry them immediately.

Having assessed the possible uses of and
the procedures in FOI, now the more bitter
words. The exemption areas of FOI are too
wide. The impediments to access, not least
in its cost if it is demanded, are substantial.
It is sometimes necessary to fight, and to
fight hard, without being sure of what you
will getin the end. More than ever FOlis not
the complete answer to a maiden’s prayer.
But it is neither completely toothless, nor
completely useless.

Jack Waterford is the Deputy Editor of the
Canberra Times.
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The networks have had about 30 years
to perfect their Australian programming.
Also to be considered is the significant bud-
geting which would be required to meet the
current free-to-air Jevel of Australian content
for Pay TV.

In Pay TV's infancy, progress will be con-
ditional on expenditure on suitable overseas
software and early development of reason-
able quality Australian programming for Pay
TV.

There will be a demand by subscribers
to receive some Australian content other
than news, sport and music channels, which
would have basic Australian content by their
very content nature. Research underway
may allow a further understanding of what
levels of Austratian content the public wish
to view. Initially subscribers will be attracted
by the choice available on Pay TV, but con-
tinued overseas material alone, with little
Australian content, would increase the
“churn” factor (the cancellation of service
followed by reconnection at a later date)
over a period of time.

In devising an appropriate regulatory re-
gime, the Government will have to bear in
mind the differences between free-to-air and
Pay TV. The body to have regulatory over-
sight of Pay TV must be able to regulate with
a clear understanding that “free-to-air”
broadcasting is just that, while Pay TV is
based on viewer choice.

A full “broadcast model” (as set down by
the Australian Broadcasting Tribunal)
would not allow Pay TV to develop fully in
this country. There is a view that regulation
of Pay TV should match a slightly deregu-
lated free-to-air sector, however, it appears
there will still be excessive regulation in that
market on some major points, at a time when
world trends are to introduce controlled de-
regulation. But let's not throw the “baby out
with the bath water” —there are some proven
legislative provisions that can be profitably
adopted for Pay TV from the broadcast
model.

Whatever regulatory body is fo govern
the regulation of Pay TV that body must
recognise the specialised service that exists
between the program provider and the
viewer, There is a concern that rigid Broad-
casting Act style legislation covering Pay TV
would not allow in the resultant program
mix, as was noted in the Sanderson Report,
an “appropriate level of freedom for viewers
to choose”.

If that “appropriate level of freedom” is
not realised because the legislation is too
rigid then Pay TV operators would be forced
into a full broadcast model type service. That
is, these operators would be forced to sched-
ule similar programs to those offered by the
networks, which would not satisfy viewer
choice and would defeat the purpose of
choice and diversity in programming which
should be the object of Pay TV,




