
...Of judges and journalists

A
s many of you will know, there is a 
very contentious issue as to the 
rangeofsubjectswhichitis proper 
for judges to address on occa­
sions when they find themselves invited to 

speak b public.
An English journalist, Mr Bernard Levb, 

has had some pobted observations to make 
about this matter. He wrote an article b the 
London Times after some substantial public­
ity had been given to pronouncements made 
by an English judge named Judge Pickles. 
Judge Pickles made some public remarks 
which led to a rebuke and, bdeed, threat of 
removal, by the Lord Chancellor. Mr Levb 
weighed b on the side of the Lord Chancel­
lor. He wrote expressbg his horror at the 
possibilities that might result if conduct such 
as that engaged b by Judge Pickles were 
encouraged.

He said:
“Just as politicians, eager to get them­

selves before the public, will answer any 
question from a reporter who telephones 
them, so the judges will be reported as say- 
bg what they think of thepost office, Gower’s 
cricket captabcy, or Dennis Thatcher's feel- 
bgs about a possible third term for his 
spouse.” ■

He went on to say: '
"The full horror of the plan will be seen 

on television. They will infest question time 
and drive poor Robb Day bto an early grave 
with then opinions; they will take walk-on 
parts as themselves b sitcoms, like Harold 
Wilson; they will bterview talkbg dogs and 
sbg with Des O’Connor b Christmas spe­
cials; and, most dreadful of all these dreadful­
nesses, they mil appear on chat shows, where 
they will make puns, essay risque jokes, fawn 
on pop sbgers whose knuckles brush the 
ground as they walk, and ask Selina Scott, 
with a roguish smile, what she is dobg after 
the show.”

e concluded as follows:
“However much and however 

often I have criticised judges, I 
have never wavered from my be­

lief that a visibly impartial and bdependent 
system of law is crucial to a free society. But 
this bcludes an essential element of remote­
ness, even of inhumanity, in the judges and 
their work.”
Bearing those considerations in mbd I came

to the conclusion thatitmightnot be bappro- 
priate, sbce I presume the bvitation was ex­
tended to me by reason of the fact that I have 
recently been appobted to head the Supreme 
Court of New South Wales, if I were to say 
something which some of you may find of 
bterest about the Supreme Court of New 
South Wales and its relations with the press.

As some of you will know, the present 
Supreme Court, whose existence was contin­
ued by the Supreme Court Act of 1970, was 
established under an bstrument called a 
Charter of Justice b 1823. The origbal terri­
torial jurisdiction of the Court bcluded what 
are now the States of Queensland and Victo­
ria, and bdeed there was a time b the early 
1840’s when it also bcluded New Zealand.

Apparently, nice conceptions concernbg 
the separation of legislative, executive, and 
judicial powers were not uppermost b the 
mbds of those who established the Colony, 
and the Supreme Court The first Chief Jus­
tice, Francis Forbes, was also a member of 
the Legislative Council and, bdeed, had a 
kind of power of veto b connection with leg­
islation to which I shall later refer.

R
elations between the judges of 
the court and the media have not 
always accorded with their pres­
ent state of quiet harmony. Strange 
as it may seem journalists were not always as 

respectful towards judges as they now are. 
As it happens, oneofthemostprombentbar- 
risters b the early history of the Colony was 
also a media proprietor, and a vigorous con­
troversialist

There early developed an issue as to the 
freedom of the press b the Colony, The first 
issue of the newspaper “The Australian” 
appeared b October 1824, and Governor 
Brisbane reported to the Colonial Secretary:

“These gentlemen (referring to Wen­
tworth and Wardell) never solicited my per­
mission to publish their papier, and as the 
opbion of the law officers of the Crown 
cobcided with my own that there existed no 
power to bterpose to prevent it withoutgobg 
to the Council, I considered it most expedi­
ent to try the experiment of the full latitude of 
the freedom of the press.”

That experiment seems still to be under­
way. It did not continue unbterrupted, how­
ever. The government of the Colony used the 
mechanism of prosecutions for crimbal libel

as a method of endeavouring to control the 
press, and such prosecutions were for sev­
eral years a large part of the work of the 
Supreme Court

Sir Victor Wbdeyer writes:
"The Coflrtwas used as aforum for politi­

cal controversy and propaganda. The unre­
strained language agabst the government 
which Wardell and Wentworth used when 
addressbg juries and which was eagerly 
reported b the opposition newspapers, as 
they no doubt btended it should be, was at 
times beyond the bounds of fair and deco­
rous advocacy, or would be so considered 
today. Whatever may be urged for them as 
the champions of a free press, this is not 
really an edifying chapter b the history of the 
Bar,”

ne of the early judges ofthe Court 
wrote:

“The Supreme Court has 
constantly been the scene of most 

difficult, painful and disagreeable discussion ” 
Sir Francis Forbes, the first Chief Justice, 

was not b favour of an unrestricted press:
“An unrestricted press,” he wrote, “is not 

politic or safe b a land where one half of the 
people are convicts who have been free men, 
and the other half of the people are free.”

However, when Governor Darling at­
tempted to bring down a Bill requiring all 
publishersof newspapers to take outan annual 
license revocable at any time by the Gover­
nor on the advice of his Executive Council, 
the Chief Justice declined to certify that the 
Bill was not repugnant to the law of England.

“By that law,” he wrote, “every free man 
has the right to use the common trade of 
printing and publishing newspapers. By the 
proposed Bill, this right is confined to such 
persons as the Governor thinks proper. By 
the law of England, the liberty of the press is 
regarded as a constitutional privilege, which 
liberty consists b exemption from previous 
restrabt; by the Proposed Bill, a pfelimbary 
license is required which is to destroy the 
freedom of the press and place it at the dis­
cretion of the government”
Although Forbes had refused to certify the 
clauses relating to the resumable license, the 
rest of the Bill, imposbg registration and
requiring recognisancetopay fines thatmight
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be imposed for blasphemous or seditious 
libel passed into law on 25 April 1827.

The Gazette, the Gleaner and Moniter 
criticised it as an unnecessary restraint on 
liberty.

The Governor then attempted to bring 
down a second Bill, which imposed 3 stamp 
duty on newspapers which would have effec­
tively taxed the newspapers out of existence. 
Forbes withheld his certificate again, on the 
grounds that it was ostensibly imposed to 
defray printing costs while its real purpose 
was to suppress the publication of newspa­
pers in the Colony

C
hief Justice Forbes’ refusal to 
certify that Governor Darling's 
Bills were not repugnant to the 
law of England infuriated the Gov­
ernor, who sought repeatedly to blacken the 

Chief Justice’s character to the Imperial au­
thorities and when that failed, resorted to 
social revenge. Lady Forbes wrote:

“If we gave a dinner party, General Dar­
ling would issue invitations, at the last 
moment, to our guests,for the same evening, 
his invitations being headed, the Governor 
commands your attendance at dinner1, etc 
and our promised guests would arrive at our 
house to make their excuses so that they 
might obey His Excellency’s mandate. In 
order to save ourselves, and our friends from 
this humiliation, we felt sure of our guests, as 
the members of the Bar were not subject to 
government control.”

However, fines and imprisonmentfor libel 
proved inadequate as a means of suppress­
ing the outspoken comments of editors such 
as Edward Smith Hall, of the Monitor and 
Hayes ofThe Australian. Both Hall and Hayes 
had been imprisoned for seditious libel, but 
that did not prevent them from continuing to 
pen further criminal libels from the security 
of the Parramatta Gaol.

In order to silence Hayes and Hall, but 
particularly Hall, Governor Darling induced 
the Legislative Council to pass unanimously 
a new press law based on one of the repres­
sive Six Acts of 1819. This made it mandatory 
for the Court to impose a sentence of banish­
ment on any person convicted for seditious 
libel for the second time. The Australian 
bitterly condemned the Act, as “this Gagging 
- Strangling - Press extinction” but never­
theless refrained from publishing editorials. 
In the Monitor, the freedom of the press was 
mourned by means of a figure of a coffin with 
a Latin epitaph.

However, the irony of distance meant 
that Darling’s Act reached London at the 
very time Parliamentwasin theprocess of re­
pealing those sections of the 1819 Statute

that related to banishment The colonial act 
thereby became inconsistent with English 
law and Darling had once again been de­
feated.

G
overnor Darling's unsuccessful at­
tempts to suppress the press of 
course inspired violent criticism, 
dominated by Wardell ofThe Aus­
tralian, who was charged with criminal libel 

on seven occasions, for his allegations of 
incompetence and other insults directed at 
the Governor and at the hapless Saxe Bannis­
ter, the Attorney-General. When, in 1828, the 
Governor refused to initiate proceedings for 
criminal libel against Wardell, Bannister had 
recourse to more direct methods, and chal­
lenged Dr Wardell to a dueL The duel was 
fought at Pyrmont Shots were exchanged, 
but neither party was hurt This seems to 
have been the only duel between lawyers 
fought in Australia.

The judges of the Supreme Court found 
themselves caught up in the recurring con­
troversies concerning the division of the legal 
profession into two branches, and the rights 
of solicitors concerning the matter of audi­
ence before the court

Generally speaking, thejudges supported 
the position of the barristers. This earned 
them robust vilification. ■

The judges gave practical support to the 
position of the Bar by procuring or promul­
gating rules of court and the validity of those 
rules was then unsuccessfully challenged 
before the same judges.

There appeared in "The Australian” an 
article in the following terms:

“We have heard that the learned judges 
of the Supreme Court deny that the rule for 
the division of the Bar was procured by their 
means. Now this is either true or false. If the 
former, we regret being under the necessity 
of charging them with a gross neglect of duty 
-for, seeing that the division is a question of 
expediency as well as legality, it especially 
behoved the court to have given to His Maj­
esty’s advisers in England the best data for 
deciding in a matter so deeply involving pri­
vate and public interest This is one horn of 
the dilemma - we shall forbear pressing 
upon the public attention the unfortunate 
predicament in which an escape from it leaves 
the court"

S
tyles in journalism appear to have 
changed. Modern writers in news­
papers seem very rarely to forbear 
from pressing upon the public at­
tention a point they desire to make.

The proprietors ofThe Australian at the 
time that article was written were two solici­
tors; Francis Stephen, a son of John Stephen, 
the judge, and George Robert Nichols, who 
was also its editor-which of course explains 
their attack upon the judiciary.

That article, among others, in fact led to 
the first recorded Australian case of scandal­

ous “libel” on a Supreme Court In the opin­
ion of the Supreme Court the article was 
“highly offensive and in contemptuous dero­
gation of the authority of this Court” Stephen 
was adjudged guilty of contempt fined fifty 
pounds and placed on atwoyear good behav­
iour bond. No doubt the gravity of his offence 
was exacerbated by his status as an officer of 
the Court although that factor was not 
mentioned by the Court

O
f course, the Court has grown 
enormously in size since those 
days. For some reason which I 
have never heard satisfactorily 
explained New South Wales seems to be by 

far the most litigious state in the Common­
wealth, even allowing for population differ­
ences. As one would expect leaving aside the 
Family Court the Supreme Court of New 
South Wales is by far the busiest superior 
court in the Commonwealth. However, the 
degree by which the extent of its business 
exceeds that of other superior courts is not 
easy to explain. Of particular concern to 
media lawyers is the feet that it is by far the 
court which deals with the most defamation 
work, although it should be added that, in 
terms of the number of defamation cases that 
are actually fought out to the finish in court, 
there is relatively little of such work. I have 
the strong impression that whilst there is a 

. good deal of activity at an interlocutory stage 
in relation to defamation matters, the num­
ber of such cases that are actually fought out 
to a conclusion at trial is quite small.

T
he Supreme Court of New South 
Wales seems to lead the Common­
wealth in terms of the size of verdicts 
that are awarded in defamation ac­
tions, where the defendants are usually 

newspapers or broadcasters. However, the 
size of those verdicts is by no means extrava­
gant when compared with the sums which 
one sees have recently been awarded, or 
agreed to be paid, by English newspapers in 
libel actions. I have been told by those older 
in the profession than me that up until about 
twenty or twenty-five years ago defamation 
actions in New South Wales were generally 
regarded as “backyarders” and verdicts rela­
tively small. I have an impression, which may 
be able to be confirmed by others here, that 
it was the verdict in Hopman v Mirror 
Newspapers that constituted something of 
a great leap forward.

The impression 1 gained when I was in 
practice at the Bar was that the growth area 
in communications and media law was not so 
much that of defamation, which is within the 
province of the Supreme Court, but rather in 
relation to administrative law which is, by 
and large, more within the province of the 
Federal Court

Nevertheless, the Supreme Court and 
the media will, I have no doubt continue to 
be of interest to each other.
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