The immortal
grandfather: A case
for euthanasia

Leo Grey examines the
grandfather clauses in the
Broadcasting and Television
Act and asks have they
outlived their usefulness

n that lost age when the law of broad-

casting was relatively simple, when

people trusted in the efficacy of rules

that said you could not buy television
stations without prior approval, and gentle
men did not take the Control Board or the
Tribunal to court every week, there was one
sub-section in the Broadcasting & Television
Act, namely 5.92(3), which was known affec-
tionately as “the grandfather clause”, Purists
in the bureaucracy preferred to call it (inac-
curately) “the freezing provision”, but the
image of a grandfather clause sitting quietly
in the Act, rocking its way inconspicuously
into retirement and eventual repeal was far
more attractive.

That original grandfather was born in
1965, when alithe new ownership rules based
on the concept of a “prescribed interest”
wereenacted. Ithad arelatively uncontrover-
sia} life, and passed away quietly in 1984,
buried by the cold anonymity of the Statute
Law (Miscellancous Provisions) Act (No
1) 1984. Butin thisera of the titanic struggle
to build a new broadcasting system, where
each of the last few years has seen massive
legislative and commercial offensives, where
the map of broadcasting is now pitted with
shell craters and sown with unmarked mine-
fields, and everyone dreams of the “law to
end laws”, the descendants of the old grand-
father have turmed into monsters.

“The complexities
of the
grandfathering
provisions and the
obscurity of the
language are almost
mind-numbing.”

The facts are these. There is now a com-
plete Division of Part IIIB of the Act, divided
into four Sub-Divisions, comprising 14 sec-
tions and 38 1/2 pages of legislation, entitled

“grandfathering provisions™ see §s.927A:
92ZN. It would be pointless for an article like
this to try and explain how these provisions
operate upon the substantive limits in the Act
- the complexities of the grandfathering pro-
visions and the obscurity of the language are
almost mind-numbing. Suffice it to say that
they are allintended to prevent the new limits
from applying to interests existing before
certain “grandfathering days”.
here are, as I read it, at least nine dif-
ferent grandfathering days. Four of
these days are fixed for particular
purposes: 28 November 1986 for
the first overall television limit and the televi-
sion/newspaper cross-media limits; 2 June
1987 for the MCS limits; 4 August 1987
for certain “one to a market” limits; 29 Octo-
ber 1987 for the overall radio limits and the
radio/television and radio/newspaper cross-
ownership limits, The remaining grandfath-
ering days are dependent upon the dates of
Ministerial declarations or notices, At least
one of these provisions (the television popu-
lation limit) will create a new grandfathering
day every time the Minister publishes a no-
tice under s.91AAD (i.e. after each Census).

“These
grandfathers are, to
all intents and
purposes, immontal.”

Moreover, none of the grandfathering
provisions contains any “sunset clause”, that
is, aprovision stating that the grandfathering
of interests exceeding the new rules will
cease on a paiticular date in the future, Nei-
ther do they operate on the basis that they
“freeze” existing excess shareholdings as
the old grandfather in 2.92(3) (may it restin
peace) was always thought to do until reas-
sessed after its demise. A person who holds
grandfathered interests does not kill off his
grandfather by acquiring additional interests
above the limit. All that happens is that the
grandfather takesaholiday, and the personis
then in breach of the Act. But if the interest
drops back te the level that had been grand-
fathered, the grandfather returns as hale and
hearty as ever. These grandfathers are, to all
intents and purposes, immortal. :

The only way that grandfathers may age
and die is through the operation of a legisla-
tive “ratchet”. That is, if a grandfathered
interest is reduced to another level which is
still above the new limit, the grandfather
applies in the future only to this lower level.
It is not possible to go back up to the former
grandfathered level and claim the original
protection - the movement is only one way,
hence the notion of the “ratchet”.

Considering all that, the question has to
beasked-canit bejustified on policy grounds?
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he policy proposition which led to

the original grandfather in 1965 was

a simple one which, reduced to its

essentials, seems sensible and fair
atfirst glance: if the ownershiprules change,
those people holding pre-existing interests
which complied with the old rules but not
with the new rules should not be unfairly pe-
nalised, This policy is still the basis on which
the hydra-headed scheme described above
i3 based.

As with many apparently simple policies,
there is a gulf between concept and practice
in this case which requires the answering of
certain difficult questions: How important is
it that the new ownership rules should apply
to everyone? What would be the conse-
quences to individual interestholders of
applying the new rulesto everyone? Arethose
consequences unfair when balanced against
the publicinterest embodied inthe newrules?
‘Would it be unfair to require people to bring
themselves under the new rules within a
certain period of time? Should people be
allowed to regain the protection of a grandfa-
ther clause if they buy additional interests
after the new rules come into effect?

One might assume the Government has
answers to all these questions. Some can be
implied from the mere existence ofthe grand-
fathering provisions. But I am not aware of
any real analysis and balancing of competing
interests donebythe Government and placed
on the public record. Moreover, I doubt that
anyone in the Department of Transport and
Communications and the Australian Broad-
casting Tribunal has any definite idea what
existing interests are, or might be, covered
by the grandfathering provisions.

The Government places great weight on

. its new ownership rules. But what is their

worth if the real position is that the law re-
tains in practice a mixture of old and new
Limits, possibly in perpetuity? What does it
say about the Govemment’s commitment to
breaking thecross-medialinks, ifitis thought
acceptable to allow existing links to survive
forever wherever they may be?
hatever might be my view about
the grandfathering provisions, I
do not suggest that all of them
should be repealed tomotrow.
My solution is to put a sunset clause in Part
HIB Division 7. A generous period of time
could be aflowed - say five years from each of
the specified grandfathering days. At the
expiry of that period, if a person still retained
an interest exceeding the new limits, divesti-
ture would be required. it may well be that at
the end of five years there will be few inter-
ests left exceeding the new limits, in which
case the sunset clause will be uncontrover-
sial,
If, on the other hand, there are extensive
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Nipe Network - heaven help The Age if
someone actually does spend 700-million
dollars ¢dd to buy it! and then seeks a satis-
factory return.

On a lighter note and speaking of compe-
tition, for 2 cars and the Sale of the Century
cash you are invited to identify the last two
shadow ministers of communications-thatis
since [an MacPhee was relieved of his cru-
sading role.

The Hawke Government also recently
changed horses but that is an easier ques-
tion. The admirable Michael Duffy was taken
over by the Evans juggernaut - Gareth is
happy to hold forth on any subject so why not
the media even if the PM/Keating alliance
makes the media decisions.

By the way, the answer is Julian Beale
and Tony Messner, with one out of two being
a good pass.

Jend thisreview,as1began it. It is all welt
and good assessing a policy document pre-
pared while parties arein opposition, buthow
much of it will be implemented?

Neither the current media position for
the Opposition’s vision even remotely satisfy
the most basic tests as to community need or
public interest.

Let’s hold Australia’s first Royal Commis-
sion into the Media-electronic and print-and
bring it all out in the open away from politics.
Then let’s actually do something to solve the
problem - for problem there is.

Rarald Macdonald is a lecturer in Media
Studies in Melbourne,
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interests still exceeding the new limits after
five years, that just confirms the need for a
sunset clause in order to ensure that stated
policy of Parliament embodied in the sub-
stantive rules for the ownership of broadcast-
ing is reflected in the real world. Let’s not
pretend that anyone in Governmentor Parlia-
ment considered the grandfathering provi-
sions as an intrinsic part of the policy (if they
even bothered to read them) - they were just
there to smocth the passage.

A Government lacking the intestinal for-
titude for even this moderate measure could
add a provision allowing the Tribunal to defer
the sunset date for up to another six months
or a year, where certain economic damage
can be proved that was not the result of pro-
crastination or other default on the part of the
interestholder.

Without a sunset clause on excess inter-
ests, the new owmnership limits may be no
more than symbolic policy. In my opinicn,
the Government should prepare its broad-
casting grandfathers for a dignified but
definite end.

Leo Grey
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Communications and Media
Law Association

The Communications and Media Law Association was formed early in
1988 and brings together a wide range of people interested in law and
policy relating to communications and the media. The Association in-
cludes lawyers, journalists, broadcasters and publishers, reformers,
academics, and public servants.

Issues of interest to CAMLA members include:

e defamation ¢ contempt
¢ broadcasting ® privacy

¢ copyright ¢ censorship
e advertising e filth law

* telecommunications ¢ freedom of information
In order to debate and discuss these issues CAMLA organises a range of
seminars and lunches featuring speakers prominent in communications
and media law and policy.

Speakers have included Ministers, Attorney-Generals, judges, and
members of government bodies such as the Australian Broadcasting
Tribunal, Telecom, the Film Censorship Board, the Australian Film
Commission and overseas experts.

CAMIA also publishes a regular specialist journal covering communica-
tions law and policy issues - the Communications Law Bulletin.

The Association is also a useful way to establish informal contacts with
other people working in the business of communications and media. Itis
strongly independent, and includes people with diverse political and
professional connections. To join the Communications and Media Law
Association, or to subscribe to the Communications Law Bulletin, com-
plete the form below, and forward it to CAMLA.

I hereby apply for the category of membership ticked below, which
includes a COMMUNICATIONS LAW BULLETIN subscription, and
enclose a cheque in favour of ‘CAMLA’ for the annual fee indicated:

. Ordinary membership $40.00
¢  Corporate membership $70.00
e  Student membership $20.00

. Subscription without membership $40.00 (Library
subscribers may obtain extra copies for $5.00 each).

Signature:.........
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