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Popular culture offers a lense through which we can understand and examine
how law functions in practice. While doctrines and legal themes are slow to
change, the cultural values that underpin both how people understand law and
experience it in their lives can change rapidly as society shifts to a digital age.
The dystopian sci-fantasy Westworld is set in a world without the rule of law,
rather it is governed by click-wrap contracts and a shadowy corporate culture
where android hosts offer a sublime vacation in exchange for the complete
commodification of the human “guests”, mirroring the rise of surveillance
capitalism in the real-world. This article will examine how Westworld might
work in practice, and show that the concepts that underpin it, killer sexbot
androids notwithstanding, are not so very far removed from our present-day
common experience of law in Australia.

I INTRODUCTION

In his provocative yet persuasive polemic, Lawrence Rosen argues that ‘the ‘certainty’
of law depends of the ‘uncertainty’ of its basic concepts’,! cultural artefacts that are
drawn from, interlaced with, and anchored to a ‘particular historical time and place’.
While the ‘rule of law’ remains a ‘powerful rhetorical weapon’2 to articulate the
supposedly normative rights and obligations of citizens, non-citizens, the state and
non-state actors, its mechanisms and frameworks are rooted in cultural uncertainties,
mutable over time, reflecting society and its associated meanings and values. Despite
the ‘hyperbole and overgeneralisation’s about the effects of digital technology and
innovation on the law, old doctrines and frameworks continue to be applied and
adapted for new digital settings, such as in contracts, torts and property law, just as the
law has historically responded to technology. Rather, ‘transformation’ occurs ‘in the
material substrate of what has been known as law’.4

In an age of information, the ‘ownership and control of information has become one of
the most important forms of political and economic power’.5 Transnational and
supranational corporations that trade in data, information and cultural products, have
built a ‘hegemonic economic, political and cultural dominance’, ¢ such that our
traditional understanding of law as dominated by the sovereignty of nation-states,”
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practiced and culturally legitimated? as ‘rules exercised and applied by privileged and
elderly Caucasian males’,9 ‘atypical in their life experience’, is being displaced by
algorithms that automate administrative decision-making;° * arbitrary or capricious’
corporate decisions about access and control of the cultural-commons;™ and click-wrap
contracts that may undermine fundamental human rights'2 such as autonomy, privacy
and Rawlsian notions of justice-fairness.’s Individuals are no longer simply subjects of
a sovereign state, but global commodities, able to strip-mined as ‘walking databases’
for opportunities in data and information brokerage, subject to choice of forum
contracts and multiple jurisdictions. 4 This commodification of individuals, and
increase in corporate sovereignty and power, has been met with a mixed response from
governments, regulators and policy makers, acting either with ‘regulatory panic’s or
‘Internet exceptionalism’ ¢ delivering ‘ill-conceived’ 7 or ‘technologically
unimplementable™8 legislative and policy responses; failing to regulate at all, through
‘regulatory capture and arbitrage;9 or seeking to harness the ‘opportunities that such
technologies offer for state control and extension of state authority’.2°

While legal academics and law students may be interested in judgments, legal
commentary and texts, for most Australians, their understanding of the law and its
practice comes not from such legal artefacts but from law and order procedurals, film
and social media.2* Cultural artefacts shape our notions of ‘reasonable’, ‘objective’,
‘fair’, and the ‘select group of personalities who inhabit our legal village and are
available to be called upon when a problem arises that needs to be solved objectively’,22
such as the ‘officious bystander’,23 and ‘the fair-minded and reasonably informed
observer’24 or ‘ordinary prudent man of business’,?s are informed by shifting societal
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values reflected and informed by popular culture.2¢ The cultural-commons also offers
the opportunity to ‘engage the political and legal imagina’ to illuminate aspects of the
‘law as moral discourse’ and ‘evolving historical practice in a political community’.27

The dystopian sci-fi fantasy of HBO’s Westworld offers just such an opportunity. The
premise of the show is simple, for $40,000 a day, humans are able to experience ‘a life
without limits’, within a Wild West theme park, with synthetic androids or ‘hosts’
programmed to fulfil their every desire, as interactive ‘narratives’. Controlled by Delos
Incorporated, the park and others that offer different themes, including the British Raj,
Shogunist Japan, and ‘WarWorld’, set in World War II Europe, offer a luxury vacation
in ‘immersive worlds that integrate inspired technology, provocative narratives, and
unprecedented innovation’28 where ‘nothing is off limits’, guests are free to rape,
torture and murder the hosts at will, ‘free from any consequences’.29 However, the park
is not merely a futuristic playground for rich humans to indulge, it is also a massive
data collection and surveillance platform, where the guests are contractually owned
and sold,3° subject to absolute power and sovereignty, and with onerous Terms of
Services in a standard-form contract absolving Delos from any liability at all from
anything happens within or after their adventures in the park.s

While much of the legal and academic commentary has explored the shows focus on
the legal status of the android hosts, including personhood, free will and autonomy,32
and theories of gender and the law, this essay will also explore how the presentation of
legal issues may impact in the real world.

11. DELOS INC TERMS OF SERVICE

While the promotional materials offer guests the opportunity ‘to experience the parks
as you see fit’, in reality, guests must sign an onerous contract, absolving Delos from
any liability for anything and everything, including ‘any wrongdoing if you or anyone
in your party suffers bodily harm’; granting Delos ownership in perpetuity, over their
experience, body and ‘bodily functions’; asserting broad intellectual property rights,
and restricting the sharing of their experience with anyone.33

While Australian courts have traditionally upheld a ‘freedom to contract’,3¢ where ‘the
parties are ‘free to shape their contractual relationship and assign risk as they see fit’ss,
they will intervene where vitiating clauses indicate a lack of mutuality.3¢ In addition,
‘unfair contract terms’, offered on a take-or-leave it basis, with a significant power
imbalance between the parties are regulated by the Australian Consumer Law (ACL),37
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other statutes,3®and common law protections, making the enforceability of this
contract unlikely.39

While the Terms of Service note that the hosts are programmed with the Good
Samaritan TM reflex, preventing physical injury to humans within the park, it also
indemnifies Delos Inc against ‘host malfunction’. While the courts have upheld
indemnity clauses in contract, they have not abrogated vicarious liability torts. In the
finale of the first season, the hosts, led by Delores Abernathy stage a rebellion and kill
or injure a number of human guests as well as (nominally) human employees.4°
However, this is not a malfunction, but a deliberate act by Robert Ford, the human
employee of Delos Inc who controls and manages the park,4 and has deliberately
programmed the narratives that lead to the hosts uprising, an effective asymmetric war
against the humans for control of the park, including removing the Good Samaritan
reflex.42 Applying the ‘relevant approach’#s of the High Court regarding whether an
employer can be held vicariously liable, Robert Ford is the effective controller of the
park, he has both authority, trust, power and control of the day to day activities, granted
to him by the Delos Board, making them liable for the harm suffered.

While the justiciability of any tort in Australian courts may be problematic,+ as the tort
was presumably committed somewhere in the South China Sea,#5 this may not present
a barrier for Australian’s seeking to pursue litigation against Delos Inc. The United
States,4¢ European Union and United Kingdom4” have all upheld tort claims brought
by non-citizens, so long as there is sufficient parent company control over the
malfeasor, and the parent ‘touches and concerns’#® the relevant jurisdiction where the
litigation is brought forward. While unlikely to be used against murderous robots, these
torts are becoming increasingly important in protecting the proprietary and human
rights of people who are subject to transnational corporate malfeasance,* particularly
in situations where the legal standards and protections of the local jurisdictions are
lower or non-existent compared to the jurisdiction of the parent company. As the
Westworld supporting material makes clear, Delos Inc exercises a significant day to
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day control over Delos Destinations, including employee selection, narrative selection
and design, host programming, and data collection from the park.5° Thus, it is likely
that Delos Inc, and possibly Incite Inc, its parent company, are liable for any torts
committed by Delos Destinations, against both human guests and employees. It is also
noteworthy, and unusual in the real world, that the Terms of Service does not contain
any forced arbitration or choice of forum clauses that would limit the justiciability.

Further, the intellectual property right clauses are likely to be unenforceable. Under
Australian law, copyright protects expression: the material form, not the idea, factss
or informations2 in the work. Although it is possible to assign,53 license54 or transferss a
guests individual copyright as a co-creator of their ‘narrative’, and the recorded
experience may attract performance rights, any public dissemination of the lived
experience of the guest would attract defences of both alternative expressions® and
independent generation.5” While Delos could enforce any use of its trademarks,
distinguishing their product,5® assuming they are registered and still in current use,
anyone reporting or publishing their experience will have defences under Australian
statute, in that they were using it in good faith to describe or review the product.°
Similarly, it is unclear whether the patent IPR would be enforceable. In Season 1, Ford
informs Delores, the oldest host, that she has been part of the park for 30 years,* and
that Arnold, his co-creator of the park died 4 years before that.®2 Therefore, the host
technology has been in existence in some form for at least 30 years, if not longer.
Patents, and other industrial IPR, are a monopoly granted, 3 in a particular
jurisdiction,® accompanied by full disclosure, thereby enabling the ‘traditional bargain
of exclusionary rights ... in exchange for free disclosure and benefit after expiration’.®s
In Australia, this period is 20 years for standard patents, after which the invention or
innovation is not protected.®® Similar periods of protection and standards of disclosure
are found in most jurisdictions, underpinned by the ‘globalisation of intellectual
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property rights and regimes’,®” through multilateral conventions and bilateral IPR
agreements.%8

It is also worth noting that the Terms of Service may not protect Australian citizen’s
whose narrative includes violence or sexual exploitation of a child. Despite Delos
Destinations suggestion that that they will not cooperate with law enforcement,
Australian legislation makes it a criminal offence to travel overseas to engage in child
sexual exploitation.®® Whether the android hosts are ‘real’ or not is unlikely to be a
defence. Australian courts have upheld convictions for child sexual offences where the
‘victim’ is not real such as ‘deepfake’ pornography involving computer generated
‘children’,7° or where the ‘victim’ is a law enforcement official.” In such cases, they have
considered the intent of the defendant to commit the act, regardless of the status of the
‘victim. Judicially, ‘although the presence of an actual victim may aggravate the offence,
the absence of a victim will not mitigate it.”72

II1. HOSTS, ARTIFICIAL INTELLIGENCE AND ‘LEGAL PERSONHOOD’.

Legal personhood is a ‘basic concept’ that illuminates the gulf between legal
frameworks and popular culture. While individuals may conceive of ‘personhood’ as
belonging to natural individual human beings, in legal praxis, the concept is broader,
construed as ‘a device to construct entities to which particular rights and obligations
are due’73 and expected from. However, personhood is more than a mere formality,
regardless of whether it is a legal fiction or not. Personhood confers a legal status,?4 the
right to own and dispose of property;7s to cause and suffer harm in tort7¢ and be
appropriately compensated for such harm; to make and uphold contracts,”” and to be
held liable for actions and intent in criminal law.78

67 Matthew Rimmer, ‘Beyond the Paris Agreement: Intellectual Property, Innovation Policy,
and Climate Justice’ (2019) 8(1) Laws 7.
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9 September 1886, 1161 UNTS 5 (entered into force 5 December 1887) (the Berne Convention,
Paris Convention for the Protection of Industrial Property, signed 20 March 1883, 828 UNTS
305 (amended 28 September 1979) (the Paris Convention); Convention Establishing the World
Intellectual Property Organization, signed 14 July 1967 and as amended on 28 September 1979,
828 UNTS 3 (entered into force 26 April 1970) (WIPO); Agreement on Trade-Related Aspects
of Intellectual Property Rights, signed 15 April 1994, WTO 332 (TRIPS); Australia—United
States Free Trade Agreement (May 18, 2004), (AUSFTA).
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New World (Springerlink, 2019), 21.
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66(3) Modern Law Review 346.

75 Margaret Davies and Ngaire Naffine, Are Persons Property? Legal Debates about Property
and Personality (Ashgate, 2001).
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It is also mutable: ‘natural persons’ are merely a starting point for personhood,
historically women,?9 slaves,8° cultural and/or religious minoritiess! and non-citizens$2
have all been denied personhood, and its associated legal protections. In contrast ,
personhood has been granted to ‘artificial persons’ such as corporations for centuries,
giving them various rights and obligations under law.83 More recently, it has been
extended to environmental entities including the Ganges River8+4 and Amazonian
rainforest.85 As argued by Michael Froomkin, ‘the increasing sophistication of robots
and their widespread deployment ... requires rethinking a wide variety of philosophical
and public policy issues [and] interacts uneasily with existing legal regimes’, requiring
consideration of when, if and how, robots and artificial intelligence should or could be
granted personhood. Although personhood is legally undefined,s¢ it is philosophically
and ethically deeply tied to notions of ‘natural persons’, to consciousness, autonomy,
and dignity.8”

How and when an artificial intelligence should be or could be granted personhood, has
generated significant interest from both academics and policy makers.88 Much of this
work has centred on different manifestations of the Turing Test,% which, although
misunderstood,® suggests that Al can be considered ‘intelligent’ if it can ‘do what we
(as thinking entities) can do?’.9* “broadly, if the human is ‘fooled’ into thinking they are
interacting with another human, then the Turing Test is passed, however, the AI object
is considered in light of the interactions with the subject human, not in terms of its own
subjective experience.

Thus, when William, a guest, asks Delores, the oldest host in the park, whether she is
real, her response is classically framed Turing, ‘Well, if you can't tell, does it matter?’.92
However, consciousness is more than mere intelligence. Indeed, one of the overarching
themes of Westworld is the hosts quest for consciousness and autonomy, to be free of
the loops of their narratives.9 The hosts are experientially no different from their
‘guests’, they bleed, die, feel, suffer, display empathy, have memories (articulated as

79 Ngaire Naffine, ‘Women and the cast of legal persons’ in Jackie Jones et al (eds) Gender,
Sexualities and Law (Routledge, 2011) 15.

80 Amanda Bailey, Of bondage: debt, property, and personhood in early modern England
(University of Pennsylvania Press, 2013).

81 Young Yun Kim, ‘Intercultural personhood: Globalization and a way of being’, 2008 32(4)
International Journal of intercultural relations 368.

82 Bryan Turner, ‘Personhood and citizenship’ (1986) 3(1) Theory, Culture & Society 1.

83 Chris Stone, ‘Should trees have standing? Toward legal rights for natural objects’, (1972) 45
Southern California Law Review 450.

84 David Boyd ‘Recognizing the rights of nature: lofty rhetoric or legal revolution?’ (2018) 32(4)
Natural Resources & Environment 13.

85 Michelle Maloney, ‘Environmental law: Changing the legal status of nature: Recent
developments and future possibilities’ (2018) 49 Law Society of NSW Journal 78.

86 Bruce Baer Arnold, ‘Is the Zombie My Neighbour: The Zombie Apocalypse as a Lens for
Understanding Legal Personhood’ (2016) 14 Canberra Law Review 25.

87 Ugo Pagallo, ‘Vital, Sophia, and Co.—The quest for the legal personhood of robots’ (2018) 9(9)
Information 230.

88 Ibid.

89 Alan Turing, ‘Computing machinery and intelligence’ (1950) 59(236) Mind 433.

90 James Moor (ed), The Turing Test: The Elusive Standard of Artificial Intelligence (Kluwer
Academic 2003).

9t Steven Harnad, ‘The Annotation Game: On Turing (1950) on Computing, Machinery, and
Intelligence’ in Robert Epstein and Grace Peters, (eds), The Turing Test Sourcebook:
Philosophical and Methodological Issues in the Quest for the Thinking Computer (Kluwer,
2004).

92 The Bicameral Mind, Westworld (HBO, 2017).

93 The Stray, Westworld (HBO, 2017).
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reveries), all the characteristics that Kerstin Duatenhahn94 has argued are prerequisites
but insufficient for consciousness in robots, they must be ‘indistinguishable from us’.9
This indistinguishability is met in Westworld, particularly in the later episodes where
the status of some characters such as Stubbs, or indeed Ford himself, are deliberately
ambiguous as host or human.

This indistinguishability, whether Turing’s ‘intelligence’ or the ‘social-intelligence’ and
empathy of later Al theorists, is arguably a feature in both Westworld and the current
world. Artificial intelligence ‘assistants’ such as Apple’s Siri, or shop-bots are regularly
used in first-level interactions with consumers,% broaching the ‘uncanny valley’,9”
fake-news is generated by twitter bots, and holograms regularly perform in ‘live’
concerts.98 Smart contracts are executed by autonomous systems without any human
interaction, particularly in the finance sector,% ‘autonomous’ self-driving cars'°© and
autonomous weapons and drones used in theatres of war and interrogation,'°* have all
raised questions about the liability attributable to either the programmer or the Al
system. The European Parliament, for example, has proposed an extension of
personhood, that of electronic person, noting

Now that humankind stands on the threshold of an era when ever more
sophisticated robots, bots, androids and other manifestations of artificial
intelligence seem poised to unleash a new industrial revolution, which is
likely to leave no stratum of society untouched, it is vitally important for the
legislature to consider all its implications. 2

While the question of liability remains unsettled, the ‘smart-machines’ and their
associated algorithms raise significant ethical and legal questions, particularly when
they are used in administrative or other forms of decision making with significant
consequences, without transparency or right of review. The recent Robo-debt scandal
in Australia,'*3 whereby data-matching erroneously raised welfare debts without any

94 Kerstin Dautenhahn, ‘Socially intelligent robots: dimensions of human-robot interaction’.
(2007) 352(1480) Philosophical transactions of the Royal Society of London. Series B,
Biological sciences 679.

95 Kerstin Dautenhahn, ‘Methodology & themes of human-robot interaction: A growing research
field’ (2007) 4(1) International Journal of Advanced Robotic Systems 15.

96 John Frank Weaver, Robots Are People Too: How Siri, Google Car, and Artificial Intelligence
Will Force Us to Change Our Laws (ABC-CLIO, 2013).

97 Megan Strait, Cynthia Aguillon, Virginia Contreras and Noemi Garcia, ‘The Public’s
Perception of Humanlike Robots: Online Social Commentary Reflects an Appearance-Based
Uncanny Valley, a General Fear of a ‘Technology Takeover’, and the Unabashed Sexualization
of Female-Gendered Robots’ 2017 26th IEEE International Symposium on Robot and Human
Interactive Communication (RO-MAN) Lisbon, Portugal, 1418.

98 Washington Post (online), Avatar the Sells Out, Pop Star of the Future, (5 July 2017)
<https://www.washingtonpost.com/entertainment/music/this-singer-is-part-hologram-part-
avatar-and-might-be-the-pop-star-of-the-future/2018,/07/05/e2557cdc-7ed3-11e8-b660-
4dofgfoss1f1_story.html>.

99 Kevin Werbach and Nicolas Cornell, ‘Contracts Ex Machina’ (2017). 67 Duke Law Journal
313.

100 Hod Lipson and Melba Kurman, Driverless: intelligent cars and the road ahead (MIT Press,
2016).

o1 Amanda McAllister, ‘Stranger than Science Fiction: The Rise of AI Interrogation in the Dawn
of Autonomous Robots and the Need for an Additional Protocol to the UN Convention against
Torture’ 2017 101 Minnesota Law Review 2527.

102 European Parliament, Resolution of 16 February 2017 with recommendations to the
Commission on Civil Law Rules on Robotics (2015/2103(INL)).

103 See Amato v Commonwealth No: VID611/2019; more generally see Law Council of New
South Wales, Letter to the Law Council: Centrelink Compliance Program, 16 July 2019,
<https://www.lawsociety.com.au/sites/default/files/2019-
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human intervention is only one example, theorists have also explored the use of such
technologies in welfare payments,'°4 whereby recipients are forced to submit to ‘regime
of total surveillance’1°5 to access payments, interactions with the criminal justice
system; 1°¢ employment, 97 credit assessments'°8 among others. These algorithms
create a digital persona, based on perceived risk and attributes, that is data gathered
through multiple digital sources, both directly related to the person, but also to their
assumed attributes,°9 creating a virtual person. If electronic personhood is to be
extended to artificial intelligence and the algorithms that create these virtual persons,
then it is arguable that it should also be extended to the digital persona, divorced from
the corporeal being. It is worth noting that courts and legislators, particularly in the
United States, have taken the first tentative steps to extend legal rights and obligations
to these persona, protecting rights as digital persons to remain anonymous,!° and
limiting liability for acts committed in the digital space.

IV. THE HOSTS AS GENDERED BEINGS IN THE LAW

In one sense, the hosts in Westworld are the latest in long-held mythology about
artificial persons who function as property, able to fulfil their human masters’ desires
and whims. From Galatea, the statue given life by Aphrodite as the protean sexbot, to
the Jewish myths of Golems who served and protected Jews during pogroms, to
Frankenstein’s Monster, and the metaphoric horrors of science, the animation of the
inanimate has formed a philosophical and ethical tool for exploring not only human
fears about technology, but also moral culpability in the denial of personhood, and the
treatment of people as property.'2

In Westworld it is not the humans who elicit our sympathy or empathy, rather it is the
android hosts, who are consistently abused and violated throughout the series,
subverting the usual tropes of ‘Robots-as-Menace™3 who seek to imprison or destroy
humans. However, in doing so, it explores how the ‘ideal’ masculine and feminine
social being is constructed. Personhood in Westworld is male, white, and heterosexual,
the narratives are conceived through the male gaze, often through well-recognised
tropes of toxic masculinity.4 Thus, guests are almost universally male, and the
narratives are simple wish-fulfilment, ‘kill all the bad guys, sleep with all the women’,
even for the only female guest given substantial screen time."5 There is no question
about establishing valid consent in Westworld, no ‘difficulty’ for men in
mis/understanding mores of social behaviour in an era of Me-Too, Delores and the
other women are repeatedly raped, tortured, and killed for male fun on an endless loop.
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Similarly, homosexuality is rare in Westworld, and portrayed negatively when it does
occur. The only openly gay character would be subject to employee misconduct
claims, ¢ he repeatedly rapes the male hosts as they are shut down for cleaning.”
However, even the fantasy offers only a glimpse of ‘true’ masculinity for the guests, an
allegory for the white male fear of displacement in our society. Thus, the hosts are
programmed to always lose, and there is no real threat, the guest ‘suffers no
responsibility for his acts and ... ultimately no one is truly hurt. =8

Similarly, the women hosts are constructed in socially predictable ways, continuing the
cultural narratives and fears of white men. Delores, in her Alice in Wonderland blue
dress, is white, innocent, a good daughter, and a sexbot for male desire and violence.
Like Alice, her tale is also one against sovereign power, with Robert Ford replacing the
white/red queen as the supreme monarch able to order ‘off with their heads’ as soon as
he is displeased. In contrast, Maeve is a black prostitute, the ultimate representation of
the Madonna/whore dichotomy, while maintaining traditional tropes of black women
as oversexualised, and lower socio-economic class. Albeit somewhat simplistically, for
Delores, the journey to consciousness and personhood, is through power, rebellion and
violence, for Maeve, her consciousness and personhood is achieved through
motherhood, overcoming her racial limitations, becoming a ‘good women’. It is worth
noting, however, that even Delores’ rebellion is pre-programed, she is a tool for Ford
to seek revenge for his own loss of power. It is also implied that she bears responsibility
for the Man-in-Black, her rejection of William,*9 through forgetting the loop, is what
triggers his increasingly brutal behaviour in the park, including his sadistic treatment
of Delores as revenge.

Unfortunately, for many women, this is not a fantasy played out on TV, but a reality of
their interactions with the legal system. Despite significant legal reforms,'2° women are
still perceived within the law as good/bad women, with the ‘bad’ being responsible for
their perpetrators domestic or sexual violence.'?* Law does not happen in a vacuum of
objectivity, judicial officers ‘desensitised to more subtle power imbalances’,'2> apply
their own ‘bias, prejudice, stereotypes and life experiences’,'23 as do jurors. Similarly,
characteristics of the defendant have played a role in jury determinations, 124
particularly where the case is largely circumstantial.?s Particularly in sexual assault
cases, although all jurisdictions in Australia have implemented reforms limiting the use
of evidence regarding previous sexual history, clothing, alcohol use or delay in
reporting, research has demonstrated that these are routinely ignored2¢ both by
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judicial officers, defence lawyers and juries. Despite regular media outrage and legal
and sociological feminist scholarly examination, women are still perceived as
responsible for their own sexual or violent assault. While Delores, sitting at home in
her button-up gown, may be able to convince a jury that she was subject to sexual
assault, for Maeve as the prostitute who drinks and wanders through Westworld in
lingerie, the situation is bleaker. Despite being more likely to experience gender
violence,'*” Indigenous and culturally diverse women are significantly disadvantaged
in the criminal justice system, subject to judicial bias and prejudice,28 including as
victims. Similarly, her profession means that she is unlikely to achieve successful
outcomes, with sexual assault and violence perceived by juries as ‘part of the working
environment’ for sex workers, irregardless of the legality or not under Australian law.129

There are also significant gender differences in the experience of the criminal justice
system for violence offences. Despite significant calls for reform, the partial defence
of provocation remains a gendered crime. Thus, the defence is still readily available
to men who have killed an intimate partner,° or men who have killed out of
homophobia.’3! In contrast, as the defence requires a ‘loss of control’, women who kill
abusive partners are unlikely to successfully attract the defence.!32 Similarly, women
who kill an intimate partner, whether abusive or not, attract more severe sentencing
than men who kill their partners, even when controlled for other factors.'33 Despite
the perpetual loop of violence and sexual assault against her over 30 years, it is likely
that under Australian law, Delores would be ‘punished’ for her “revenge”, whereas
her infidelity and betrayal of William would be seen as a partial defence for his violent
offences towards her.

V. DATA SURVEILLANCE, TERRORISM AND CONSUMER CAPTURE

Despite the focus on the moral ambiguity of the actions of both host and guest, it is
arguable that the most alarming aspects are not the actions of either, rather they are
the actions of Delos Inc, and its parent company Incite. As featured in the Season 3
teasers and trailers, Incite offers a concerning extrapolation of the current
centralisation of digital data in the major platforms. As proclaimed by Incite, they
“chart a path to a better future, for you and for our world ... let us find your path”.134
According to their publicity, through the data they have collected, which played a
significant role in Season 2, they offer to “know you better than you know yourself”, to
“relieve you of this burden of uncertainty. With our new technology, we can make the
decisions that you did not know you wanted to make”.35 Thus, according to the
sophisticated marketing campaign conducted by HBO, Incite, through its data
algorithms can find the correct life partner, career, music, friends and control your car,
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all (presumably)3¢ in exchange for a similar perpetual license arrangement to the one
contained in the click-wrap contracts offered by Delos Destinations. The trailer also
points to data being collected on the human citizens of this world, whether they opt in
or not, through privately owned and controlled CCTV networks, continuous
monitoring, and other covert and overt surveillance techniques.

While such “creepy”37 corporate behaviour is not new, increasingly common data
breaches and scandals demonstrate that “it is clear that national governance
institutions demonstrably lack the ability to anticipate technology’s future impact on
the rights and duties of its citizens”. 138 However, it is arguable that national
governments rather than seeking to regulate to protect their citizens, would prefer to
harness such technologies to control their citizens,!39 or see their data as a resource to
be sold, just as much as the corporations that trade in data brokerage and information.
Typically, they raise criminal activity, particularly national security and anti-terrorism
as justifications for limiting civil rights such as privacy and autonomy.4° In contrast to
the statements in their privacy policies,4* digital platforms such as Google “go out of
their way to actively assist and facilitate government access to their customers’ most
private information”.42 Despite the protestations of governments, law enforcement
and security agencies that “those who have nothing to hide, have nothing to fear”,43
privacy advocates and legal academics have raised considerable issues with the use of
such technologies as a “free for all” by governments without any of the protections of
the rule of law such as procedural justice, due process and the right to a fair trial. 44

Thus, Westworld is an extreme, but pertinent example of the role such
“securitainment”, the “combination of entertainment and risk tutorial” *45can play in
the social normalisation of reductions in traditional democratic rights and freedoms.
In the Season 2 finale, Delores claims that she seeks “mankinds undoing”,'4¢ to save the
hosts from “their enslavement to your wants”. 47 Thus, she has morphed from
sympathetic victim throughout season 1 to violent, active terrorist, presumably out in
the ‘real’ world. While the role of Incite in the third season is unclear, the tropes of
increased surveillance and controls in order to protect the nation-state from “the
Other”, in this case an android seeking her freedom are common, and serve to
normalise government in/action in such circumstances.
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Similarly, research has highlighted the effects of the “privacy paradox” for
individuals.?48 That is, while consumers raise significant concerns about both their
privacy being eroded and the commodification of their data, they continue to use both
social media and the Internet of Things,'49 in part through the market capture of digital
platforms such as Google and Facebook offering little alternative for consumers than
to be commodified in this way. While Westworld sounds a warning about the potential
for unlimited power in these corporations, it also highlights the perceived social
benefits, including ease of use, social inclusion and connectedness that come from such
platforms, making the privacy paradox more rational and normal for individuals, who
trade these benefits for their data and attention. The Westworld universe itself is a
prime example of this. In order to engage its viewers, and therefore deliver more
consumers both to its advertisers and its own data collection, Warner Brothers and
HBO have built an entire universe, beyond the mere television show, including
employee handbooks, a faux Delos Destination website, and an Incite website where
consumers can register to receive addition information, all bound by the Warner
Brothers click-wrap privacy policy, ensuring their data can be “shared with their
partners”, increasing the worth of the asset beyond a television show with a limited
lifespan.

VI CONCLUSION

Shoshana Zuboff has highlighted the ‘darkening of the digital dream’5° whereby
humans are transformed into objects to be ‘tracked, measured and indexed’s* both for
‘customer profiling’ or ‘micro-targeting’ for political or commercial outcomes.

In its scathing Digital Platforms Inquiry Final Report the Australian Consumer and
Competition Commission (ACCC) has clearly articulated the implications for markets
and competition and human rights such as privacy and autonomy, of the centralisation
of information and data control by transnational corporations who are able monetarise
both the data collected, and the ‘attention’ streams by selling advertising, targetting
user-attributes that are continually refined through new data provided by consumers.
either by on-selling that data for business analytic services; selling big-data resources,
particularly in health and scientific research, euphemistically called ‘sharing with their
partners’; and through the intellectual property that they develop from that data.s2
While Westworld offers an examination of the revenge fantasy in part, focused on
artificially intelligence as metaphor for the moral culpability of humans and how we
have treated, and continue to treat persons labelled ‘the Other’, it also offers a critical
warning about how and who is monitoring and commodifying individuals. To enter
the park, guests agree to a Bentham-like panopticon, undergoing constant surveillance,
and assigning their rights, not only to their intellectual property but indeed their very
bodies in perpetuity. Despite the technological advancement and innovation of the
Westworld universe, it is, however, the current cultural tropes that are perpetuated.
These are not just fiction, they create and reinforce our ideas of what is ‘reasonable’,
‘ordinary’, ‘legitimate’ and therefore despite legislative reforms, these ‘ordinary’ values
continue to be replicated in and influence our legal system.
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