Does Australia Have The Laws It Needs In The
#MeToo Era?

Vanisha Babani*

This article explores the adequacy of Australian laws for tackling
complaints of sexual assault and harassment in relation to defamation.
It discusses the positive and negative effects of #MeToo in Australia,
arguing that although the Sex Discrimination Act (Cth) is able to deal
with sexual harassment complaints and compensate victims, it does
not encourage change in the behaviour of perpetrators. The current
legal framework is insufficient for adequate justice, particularly in
relation to Australia’s defamation regime. This has resulted to victims
being cautious about sharing their stories on digital platforms. In order
to provide victims with the justice they deserve, further changes to
defamation law and a uniform approach is needed.

In recent years, the #MeToo movement has made a global impact that has allowed
many more voices to be raised. This study explored whether Australian laws are
adequate in tackling complaints of sexual assault and harassment, especially given the
protection of defamation laws. The positive and negative effects of the movement in
Australia are discussed to understand the continuing problem and the adequacy of
defamation laws in comparison to sexual harassment laws. Although, the
Commonwealth Sex Discrimination Act is able to deal with sexual harassment
complaints and compensate victims, it does not encourage change in the behaviours of
perpetrators. The current legal framework is insufficient in providing victims with
adequate justice whereas, the approach adopted by the stringent defamation laws of
Australia is far stronger. This has resulted to victims being more cautious about sharing
their stories on public platforms and being further discouraged to seek relief. In order
to provide victims with the justice they deserve, defamation laws need to be eased when
dealing with sensitive matters and sexual harassment laws need to be reformed to align
with the #MeToo era.

I #METOO MOVEMENT

The #MeToo movement was founded by Tarana Burke in 2006 to recognise
experiences of sexual assault and harassment suffered by women especially of colour
in low-income communities.! The movement encourages survivors of sexual violence
to voice out their experiences to hold perpetrators accountable for their abuse2 and
allows these women to heal through empathy by coming together and sharing their
experiences. The movement gained publicity after film producer, Harvey Weinstein
was publicly exposed for sexual assault carrying the hashtag #MeToo, which led other
women to share their stories.3 The #MeToo movement has had a global impact by
reaching to nearly every region of the world4 through the effect on those in the
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entertainment industry. Although, there have been many successful stories, Australia
has a long way to go to achieve the full benefit from this movement due to its federal
sex discrimination and defamation laws.

I  POSITIVE IMPACTS OF THE MOVEMENT

The issue of sexual harassment and abuse has been prevalent within workplaces for
many decades regardless of the illegality. A survey conducted by the Australian Human
Rights Commission (AHRC) in 2018 confirmed that one in three people have
experienced sexual harassment at work in the last five years.5 Although the statistics of
people experiencing sexual harassment has been increasing rapidly through the
#MeToo movement, a Harvard study showed that 74% of women were more willing to
speak out against harassment while 77% of men anticipated being more careful about
potential inappropriate behaviour.® This global movement has had an extraordinary
revelation that men are experiencing consequences for the first time ever.” The main
issue concerning sexual harassment remains to be the incomprehensibility of what
constitutes sexual misconduct because a lot of victims once normalised and regarded
the respective behaviour as ‘boys being boys’® and ‘men being men’,9 which are now
less tolerated.

For many years, perpetrators have been excused for their sexual misbehaviour but with
victims sharing their stories on a public platform with #MeToo, at least 200 prominent
men in America have lost their jobs.0 Additionally, nearly half of the men (43%) who
have been replaced were succeeded by women. This portrays women’s advancement
and power within organisations. Through the change in an organisation’s hierarchy,
women are able to create societal changes by reducing discrimination against women
especially in aspects of their maternity leave and family responsibilities. Moreover, this
has given employers the opportunity to redefine the boundaries of acceptable
workplace conduct and to expand the channels of communication with their employees
with the potential to an increased job satisfaction. > American workplaces are
encouraged to implement policies and trainings for anti-harassment and anti-
discrimination, govern employee conduct in and out of the office, expand reporting
procedures for inappropriate behaviour and review protocols for responding to
complaints of inappropriate conduct.3

In Australia, the movement has led the Government to ensure Australian workplaces
are safe and free from sexual harassment by improving support and advocacy systems
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for victims as well as, clarifying existing laws for more consistency between
jurisdictions.

IIT NEGATIVE IMPACTS OF THE MOVEMENT

The #MeToo movement has stimulated a wide range of changes within workplaces in
America. However, a blind eye cannot be turned to the challenges that have sparked
since the movement took effect. Terry Crews shared his thoughts after the first report
about Harvey Weinstein reached the media using #MeToo, where men responded to
the shared tales with scepticism and suggested that women were only speaking up
because they wanted to be famous.?s His response to that was ‘That’s not what this is
about at all! This is not how it works!’.

This has shed light on a bigger problem. The motive of the #MeToo movement was to
encourage men to stand up and support women but the reality was rather
contradictory. However, the allegations against Harvey Weinstein encouraged Terry
Crews to speak up about his encounter with sexual assault, which also resulted
negatively with celebrities mocking him. The reality of Terry Crews’ story is how toxic
masculinity permeates culture.! It is important to take into account that men are also
survivors of sexual harassment with one in four men (26%) experiencing sexual
harassment at work in the last five years.?”

Given the gendered nature of the harm, the Australian literature tends to focus on ‘men
as perpetrators’, but there are a lot of men that are victims as well ® who are
discouraged to speak up because their experiences are not taken seriously. This depicts
a different expectation between men and women in regards to tackling sexual
harassment incidents and the need to de-gender violence. Tarana Burke stated that her
vision of this global movement is to see a world free of sexual violence and we are the
ones that can build that world by supporting and standing up for the victims.

IV.  DEFAMATION LAW
The positive impact of the #MeToo movement in the United States has not been

mirrored in Australia due to its strong defamation laws, leading to people or
publications making allegations and facing threats of legal action.2° The movement has
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encouraged victims to speak up, portraying their freedom of speech. However, it is vital
to take into account the lack of constitutional protection for freedom of speech in
Australia. Thus, the pervasive application of defamation law to all communication
creates real risks of liability and poses threats for publishers,2' which includes the
victims using #MeToo to share their stories of sexual harassment. Defamation law in
Australia protect a person against published statements contributing to harm in their
personal or professional life through the lowering of their reputation, in essence how
they are regarded by right minded people.22 An allegedly victim of defamation has the
onus of proving that the communication that clearly identifies the victim and that the
speech was impermissibly disparaging of that person’s reputation.23 Defamation is
significant for #MeToo because it might be used to silence someone who had been
harassed or assaulted, in other words prevent the exposure of wrongdoing. Defamation
might however be a mechanism for exposure, given that it requires a lower standard of
proof than in criminal law and that wrongdoing might be ventilated when someone
who has been wronged defends claims when sued for defamation by a perpetrator.

The high-profile case of Rush v Nationwide News2+ was the first legal determination of
a case associated with #MeToo in Australia.2s Geoffrey Rush, an Australian actor, was
accused of his inappropriate behaviour by a fellow actor, Eryn Jean Norvill who
informally complained to the Sydney Theatre Company.2¢ She was required to become
a witness in his defamation case against Nationwide’s newspaper.2” The court decided
the case in favour of Rush, as the Nationwide News was incapable of proving the truth
of the defamatory meaning that they sought to be justified.28 This depicts the difficulty
victims face in providing evidence to support the truth within the occurred incident
whereas, it is easier for the defamed person to provide evidence through the use of
#MeToo. Therefore, the sensitive matters including, sexual assault and harassment
cannot be dealt with in the same way other defamation claims occurring in everyday
business are tackled with.

Similarly, actress Yael Stone alleged Rush misbehaved with her during a theatre
production previously but feared to speak up about it because she could face legal
consequences under the defamation laws.29 The defamation laws in Australia are the
core reason to why the #MeToo movement has not been successful in comparison to
other cities such as, America. There have been many other high-profile cases involving
perpetrators from the entertainment industry that have faded from public view.3° The
reality of this is that, neither have the victims achieved the justice they sought from
speaking up nor, have they claimed or received any remedy3* due to the fear of being
sued for defaming the perpetrators. If the cases have gone to court, they have been
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heard under defamation laws not sexual harassment laws,32 as no prominent cases of
sexual harassment have been brought to attention. The most difficult challenge within
a defamation claim is, the onus is upon the person who made the statement to defend
their actions usually by proving the truth of the statement while, in the United States,
the onus is on the defamed person to prove that the statement is false and was
published with malice.33 Since, the decision of Rush, silence around sexual harassment
has increased.

Following the Rush case, in Johnson v Ramsden34 the issue was whether pinching a
woman’s buttock constituted an indecent assault.35s The Magistrate found that in the
modern era of twerking and grinding, simulated sex and easy access to pornography,
the thought of a pinch on the bottom is almost a reference to a more genteel time thus,
the act that had capability of being indecent was not inherently indecent.3¢ This
portrays a backlash in the little momentum victims in Australia had gained through the
#MeToo movement.

Although, through this movement, employees in organisations have a better
understanding of what constitutes sexual harassment,3” community standards remain
unchanged. The decision of both the cases illustrate the ineffectiveness of the #MeToo
movement. Additionally, it leads the victims of sexual harassment to believe that these
perpetrators can continue acts of sexual assault and harassment because their
reputation as dominant authorities within organisations may be protected under the
defamation laws. While, there are no adequate protections available to victims under
the sexual harassment laws.

V  SEXUAL HARASSMENT LAWS

After the implementation of the Sex Discrimination Act (SDA)3% in 1984, sexual
harassment in the workplace is prohibited.39 Sexual harassment remains prevalent
because people are unaware of their rights under the SDA and because victims are
afraid of further victimisation once cases are reported.4° The #MeToo movement has
reflected silencing of Australian victims, as only 17% of women have lodged a formal
SDA complaint in the past five years.4!

One reason to remain silent is due to the fear of being labelled as a troublemaker or a
liar, dismissal or promotion opportunities and psychological distress.42 Another reason
for a low rate in reporting incidents of sexual harassments is due to the cost and risks
involved in pursuing the claims.43 However, in the instance that the complaint is
reported to the AHRC, it is mandatory for the victim and the perpetrator to attend a

32 Tbid.

33 UTS, ‘#MeToo exposes problems with Australia’s defamation laws’ UTS (Web Page, 15
November 2018)  <https://www.uts.edu.au/partners-and-community/initiatives/social-
justice-uts/news/metoo-exposes-problems-australias-defamation-laws>.
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Legislative Reform’ (2014) 12(1) Canberra Law Review 204, 204.
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Journal 155, 158.
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conciliation conference, which has an impact on the complainant’s mental health44 by
being forced to live through the trauma again. Thus, victims prefer remaining silent,
which results in many perpetrators not having to face consequences of their acts.45

The first case of sexual harassment that was decided concurrently with the SDA was
O’Callaghan v Loder4® where Ms O’Callaghan brought a claim against Mr Loder under
the Anti-Discrimination Act4’ containing sex discrimination provisions.4® The Court
held that the requirement for Ms O’Callaghan to prove that Mr Loder was aware that
his behaviour was unwelcome was not fulfilled.49 However, this case determined the
need to redraft the definition of sexual harassment, which was completed in 1992.5° A
problem that arises is some jurisdictions in Australia have a different definition of what
constitutes sexual harassment. The statutes equivalent to the SDA in the Australian
Capital Territory,5' New South Wales,52 South Australia,s3 Victorias4¢ and Tasmania5s
include the same definition of sexual harassment but the statutes of Western
Australias® and the Northern Territorys” have a different meaning.58

The current approach to sexual harassment regulation reflects a conceptual framing of
sexual harassment as a private, individual issue rather than as a result of systemic
causes or problems.5 The focus lies on the aberrant behaviour of the individual rather
than the structural and systemic manifestations of discrimination.® Division 3 of the
SDA consisting of sexual harassment is inconsistent with the object to eliminate, so far
as is possible, discrimination involving sexual harassment in the workplace, in
educational institutions and in other areas of public activity®! because it embodies the
principle of corrective justice.62

By comparing the corrective justice approach of the SDA mentioned above and the
defamation claims sought through the Civil Law (Wrongs) Act, it is evident that
defamation law aims to correct wrongs by depriving the wrongdoer of any gain made
through the wrong and restoring the wronged party to his or her initial position.64
Therefore, the approach adopted by the defamation laws is far stronger than the SDA,
which further discourages victims to seek relief. The SDA has not been able to alter the
behaviour of individuals who commit sexual harassment® due to the failure in
recognising or responding to important harms such as, undermining of individual
autonomy and the entrenchment of some aspects of gender inequality caused by sexual
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53 Equal Opportunity Act 1984 (SA) s 87(9).

54 Equal Opportunity Act 2010 (Vic) s 92(1).
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56 Equal Opportunity Act 1984 (WA) s 24(3)(a), (b).

57 Anti-Discrimination Act 1992 (NT) s 22(2)(e).
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59 Shi (n 40) 156.
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Melbourne University Law Review 422, 424.
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harassment.®® The undermining of individual autonomy is serious when the victims
feel pressure to tolerate the perpetrator’s conduct®” hence, making it difficult to prove
the occurrence of the act due to the unwelcomeness element of sexual harassment®8 as
depicted in O’Callaghan v Loder. In the present, the element of unwelcomeness is
established through the surrounding circumstances such as, if the sexual conduct was
uninvited or unwanted by the complainant.®

However, sexual harassment and assault are still not eliminated because the
complainant’s conduct will be scrutinised by courts to determine the act of the
complainant and if pressure is indeed involved, the conclusion leads to the conduct
being classified as not unwelcomed.”® Furthermore, there are problems around gender
inequality caused by sexual harassment, as women experience unwanted physical
touching, rude jokes, sexual banter and exposure to various types of pornography
within male-dominated workplaces because of the excuse that, that is just how men
are.” Thus, such behaviour undermines a woman’s image and confidence as a capable
worker72 thereby contributing to gender inequality.”s

VI CONCLUSION

The #MeToo movement has gained momentum across the globe with prominent
changes within organisations in the United States. However, there have been obstacles
for the Australian legal system to mirror these positive changes. Due to the stringent
defamation laws, victims are more cautious about sharing their stories on a public
platform74 thus, many incidents go unheard. Australia has laws to deal with sexual
harassment under the Sex Discrimination Act7s but its current design is fit for the
purpose of compensating victims of sexual harassment rather than changing the
behaviours of perpetrators to prevent sexual harassment from occurring.”¢ Therefore,
in the #MeToo era, the current legal framework surrounding the SDA is insufficient in
providing victims with adequate justice.

The laws of Australia are in need of reform in order to align with the #MeToo era. There
is a heavy burden on victims to make complaints,”” which depicts the need of the onus
of proof for sexual harassment to be lessened. Through the reform, victims will be
encouraged to seek appropriate relief. Additionally, defamation laws need to be eased
when dealing with such sensitive matters, to provide victims with some immunity when
they publish their stories on a public platform. In order to effect a cultural paradigm
shift, it is of utmost importance that members of all people unite and ensure that their
voices against any inappropriate sexual behaviours are heard.
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