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HOGAN vHINCH: CASE NOTE

SKYE MASTERS"

POSTSCRIPT: Since the author completed this article, Hinch rexeived a life-

saving liver transplant. The case concluded witincHi being sentenced to home
detention for five months on 21 July 2011. As pairtthis sentence, Hinch was
prohibited from broadcasting, publishing, giving timterviews and using the Internet

for all social media.

I INTRODUCTION

Derryn Hinch, the well-known radio broadcaster wikooften referred to as the
‘Human Headline?, has long been campaigning against child absssing himself
as a fighter of what could colloquially be termeu t'good fight'?> During this

prolonged public campaign, Hinch has committed anlber of criminal offences

Y Student editor, Faculty of Law, University of Cania.

! Linley Wilkie, ‘Derryn Hinch: Voice of ReasonMelbourne Weeklgonline),10 April 2011,
<http://www.melbourneweeklyportphillip.com.au/nelesal/news/general/derryn-hinch-voice-of-
reason/2129490.aspx> at 11 April 2011; Dan Silkstdariest and PredatoiThe Aggonline), 11
October 2003, <http://www.theage.com.au/article88200/10/1065676160320.htmI> at 11 April
2011; Richard Ackland, ‘Hinch Maintains Rage bughliCourt Says Silence is Goldefhe Age
(online), 11 March 2011, <http://www.theage.comopirion/hinch-maintains-rage-but-high-court-
says-silence-is-golden-20110310-1bpog.html> at 28ck 2011.

2 Sally Walker, ‘Freedom of Speech and Contemptair€ The English and Australian Approaches
Compared’ (1990) 4hternational and Comparative Law Quarte®g3, 587. Interestingly enough,
while Hinch has been prominent in his fight agasest offenders, he himself engaged in a sexual
relationship with a girl of fifteen when he washis thirties, an incident which has seen him lazbls
a hypocrite by some within the media. However, liistrbe noted that Hinch claimed this to be an
honest mistake, believing that the girl was oldhantshe in fact was: Derryn Hinchn Honest Mistake
(2005) HINCH.net <http://www.hinch.net/articles_lane05/an_honest_mistake.htm> at 11 April
2011.
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relating to the publication of details of proceaginagainst alleged and convicted
pedophiles. These actions have seen him charged¢a@ndcted of contempt on no
fewer than three separate occasibisone such contempt case against Hinch, Young
CJ of the Victorian Supreme Court stated that Hifptaced himself above the law

and claimed a freedom to determine what he mightrdbwhat he might not'.

More recently, Hinch has been involved in the ‘Nafifeem and Shame Thet
internet campaign and has not been shy in breachilpgression orders to name
offenders who are the subject of Extended Supervi€rders (ESOs) under the
Serious Sex Offenders Monitoring Act 2@0%c) (the Act). These actions resulted in
Hinch being charged with five counts of breaching2sof the Act. As part of his
defence against the charges, Hinch challenged dmstitutional validity of the

section.
On 11 March 2011, the High Court handed down a mmaus judgment irHogan v
Hinch,” holding s 42 of the Act valid and ordering tha tiriminal matter be referred

back to the Magistrates’ Court of Victofia.

This case note breaks down the High Court judgrtfentigh six sections:

% Guilty Hinch Rails at ‘Bad Law'The Australiar(online), 4 June 2011
<http://www.theaustralian.com.au/news/nation/guiitgch-rails-at-bad-law/story-e6frgénf-
1226068968726> at 6 June 2011.

“ Bailey v Hinch[1989] VR 78;Hinch v Attorney-General (Vig)l987) 165 CLR 15dinch v DPP
[1996] 1 VR 683. For more details about the conei®, see the section in this case note entitled
Hinch’s Previous Convictions

® Hinch v Attorney-General (Vig)987] VR 721.

® Derryn Hinch,Name Them and Shame Th@®08) Go Petition
<http://www.gopetition.com/petitions/name-them-astdrme-them.html> at 11 April 2011.
"Hogan v Hinchj2011] HCA 4.
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1. The first section gives an overview of the factalatl statutory background to
the case as well as Hinch'’s previous contempt cbiovis;

2. The second section examines the construction &f s 4

3. The third section discusses the decisionHinch’s first point before the Court,
namely that the institutional integrity of the \octan courts has been
breached by the Serious Sex Offenders Monitoring2805(Vic);

4. The fourth section breaks down the second poimrbethe Court, being the
guestion of whether the open court principle haanbdereached in the instance
of the aforementioned legislation;

5. The fifth section goes through the two points rdise the third question
before the Court regarding the implied freedom olitigal communication
granted under the Constitution; and

6. The final section provides some concluding remarks.

Il THE FACTUAL AND STATUTORY BACKGROUND

A Hinch’s previous convictions

As previously mentioned, this is not the first tithat Hinch has found himself before

the courts on contempt charges. Hinch’s first cotieconviction came in 1985, after

8 Ibid [100].
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he named the presiding judge in a matter relating tonvicted pedophile that was

the subject of a suppression order.

The following year Hinch was again convicted of wonpt® after he disclosed details
of the prior sexual offences of Father Michael @lem in his radio broadcastsAt
that time, Father Glennon was about to standfoiahe sexual assault of a number of

minors*?

Hinch’s third conviction for contempt relates totelevision show that aired on
Channel 10. During one episode of this currentif@rogram in 1994, Hinch

revealed the identity of an eight-year-old childovhad been the victim of sexual

° Bailey v Hinch{1989] VR 78. This appeal from the decision of Magistrates’ Court upheld the
conviction.

10 This conviction resulted in Hinch being sententeed short jail term as well as being ordered tp pa
a fine:Hinch v Attorney-General (Vigl987) 164 CLR 15, [9].

! Father Glennon has been described by the mediaeasf ‘most notorious pedophiles’ in this
country, with the sentencing judge in 2003 desoghiim as ‘wantonly evil': Dan Silkstone above n 1.
Glennon’s first conviction dates back to 1978, wherpleaded guilty to indecently assaulting a girl
under sixteen, an offence he served twelve momth&fv Glennorj1993] 1 VR 97R v Glennon

[2001] VSCA 17, [3].

In 1985 Glennon was charged with a number of sesffi@hces, and was subsequently convicted. After
the matter was appealed all the way to the HighrCawvas remitted back to the Victorian Court of
Criminal Appeal R v Glennor{1992) 173 CLR 592. The Court of Criminal Appeahalu both the
conviction and the sentende:v Glennorj1993] 1 VR 97.

In November 1997, shortly before he was due teeleEased from prison, Glennon was again charged
with a number of offences for which he was condatéthe majority of them in 199® v Glennon
[2001] VSCA 17, [4]. In this case, two presentmemése heard together, and on appeal, the conviction
for the first presentment was upheld, while theoselgpresentment was ordered to be sent back for
retrial in two separate casédv Glennorj2001] VSCA 17, [169]. This resulted in two fresshals,

both of which resulted in convictions: Dan Silkstpabove n 1.

These were then appealed, resulting in the coovidtr the latter of the two new trial being upheld
but the former sent back for retriéd:v Glennor{No 3)[2005] VSCA 262 [46]-[47], [50].

Days out from the start of the retrial in 2009 earpanent stay was ordered on the case: Sarah-Jane
Collins, ‘No Retrial for PedophileThe Aggonline), <http://www.theage.com.au/national/nciett
for-pedophile-20090225-8hyg.html> at 23 April 2011.

For a number of years Glennon was the subjectgdression orders, which were lifted in 2003 after
his convictions: Sarah-Jane Collins, above.

Glennon will be eligible for parole in 2013: Sarddme Collins, above.
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assault? Hinch had done so with the ‘consent’ of both thdccand his parents, but
this ‘consent’ was deemed by the Court to not Halvalt was further held that an

identification of the victim was unnecessary fog ttory-°

B The recent charges

The Serious Sex Offenders Monitoring Act 2q®5c)*® (the Act), which came into
effect on 1 July 2005 grants the County and Supreme Courts of Victdréagower
to make extended supervision orders for the mangoof eligible offenders® These
extended supervision orders are made in the puiikcest and allow the authorities
to monitor offenders and track their rehabilitatibeyond the end of an offender’s
parole period. The above-mentioned courts also tievpower, under s 42 of the Act,
to make suppression orders that prohibit the ifleation of an offender being made
known to the public. It was this section that whe subject of Hinch's recent

constitutional challenge.

2 Hinch v Attorney-General (Vig)1987) 164 CLR 15, [3]-[7]. At first instance Himevas found

guilty, a decision that was upheldHtinch v Attorney-General (ViglL987] VR 721, and later
unanimously irHinch v Attorney-General (ViglL987) 164 CLR 15.

3 Hinch v DPP[1996] 1 VR 683; Chris Goddard and Bernadette Jh8exs, ‘Child Abuse and the
Media’ (2001) 14Child Abuse Prevention Issues
<http://www.aifs.gov.au/nch/pubs/issues/issues&dés14.html>. The subsequent appeal was
dismissedHinch v DPP[1996] 1 VR 683.

¥ Hinch v DPP[1996] 1 VR 683; Chris Goddard and Bernadette ;h8axs, above n 13.

> Hinch v DPP[1996] 1 VR 683; Chris Goddard and Bernadette ;h8ers, above n 13.

% The Serious Sex Offenders Monitoring Act 2Q0%) was repealed on 1 January 2010 and has since
been replaced by ttgerious Sex Offenders (Detention and Supervision2@09(Vic): Hogan v
Hinch[2011] HCA 4, [6]. For ease of purpose though,Aleé will be referred to in the present tense
throughout this case notdogan v Hinci{2011] HCA 4, [6].

" Serious Sex Offenders Monitoring Act 2QU%), s 2(2).

18 An eligible offender is a person on whom a coa mposed a custodial sentence upon conviction
of a relevant offence. Relevant offences are ddfinghe Schedule of the Act: Ibid, s 4(1).
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On 20 December 2007, 21 April 2008 and 4 July 2@08,Victorian County Court
made suppression orders under s 42 of theAGhen on 29 September 2008, Hinch
was charged with five counts of contravening theehafore-mentioned suppression
orders?’ and was summoned to appear at the Magistratesit @bWictoria on 29
October 2008! These five charges relate to events on four sepadeates, namely: 5
and 21 May 2008; 1 June 2008 (two counts); andly 2008%The counts dated 5
May 2008 and 7 July 2008 arose following the pudtian of two separate articles on
Hinch’s website, HINCH.nef Both articles identify the same man who was the
subject of a suppression order under the Act atithe of publicatiorf! As with the
article published on 21 May 2008 (discussed belthdse two articles remain online

with the individual's names deletéd.

As stated in the previous paragraph, the chargeddzt May 2008 was also an article
published on HINCH.net, this one entitlBdotecting the Guilty® As with the other

two articles, the person who was the subject of dhepression order was named
within the text of the article. The final two coanboth dated 1 June 2008, are also

the only charges that relate to an oral identificatather than a written identification.

¥ Hogan v HincH2011] HCA 4, [14], [57].

2 |bid [56].

2L bid [60].

22 |bid [14], [56].

% Derryn Hinch,The (Censored) Rapi€2008) HINCH.net <http://hinch.net/hinch-says-
2008/May08/5-5-08.html> at 28 March 2011; Derrym¢h, The (Censored) Rapist (22008)
HINCH.net <http://hinch.net/hinch-says-2008/Jul@8/08.html> at 28 March 2011.

24 This is evident by the title of both articles,veall as from the text of both articles, where Hinch
expressly states the subject of the second aitichee same as the subject of the first.

% It is interesting to note that while both the 5yMand 7 July articles have been censored within the
article itself, neither of the links to the artislfom the archive are censorédy 08 Archivg2011)
<http://hinch.net/hinch-says-2008/May08/archive Jtat 28 March 2011july 08 Archivg2011)
<http://hinch.net/hinch-says-2008/Jul08/archive $tah 28 March 2011.

% Derryn Hinch,Protecting the Guiltf2008) HINCH.net <http://hinch.net/hinch-says-
2008/May08/21-5-08.html> at 28 March 2011.

o8 .
Canberra Law Review

UNIVERSITY OF
CANBERRA



10 Can LR 197] SKYE MASTERS 203

These charges resulted from statements that wede imaHinch at a public rally on

the steps of Parliament HouSe.

As a defence to the charges, Hinch submitted td&t af the Act was constitutionally
invalid for three reasons:

1. Section 42 infringes upon the implied freedoms uwun@h Il of the
Constitution by conferring upon the Victorian caua function that interferes
with their ‘institutional integrity®

Z All State and federal courts ‘must be open to thblip and carry out their
activities in public’, as is implied in Ch Il ohe Constitution, ergo s 42 is in
breach of the open court princigfe.

3. Section 42 limits the implied freedom of politimmmunication in Ch Il by
stymieing an entity’s ability to:

a. appraise legislation and the manner in which thertsoapply such
instruments; and

b. bring about legislative change via public lobbyiagd also make

public statistics concerning court proceediffgs.

Consequently, an application was made by counsefiifich — pursuant to s 40(1) of

the Judiciary Act 1903Cth)*! — to have the matter removed into the High Couriaf

" This was reported on in an article written by Hiinthe following day, 2 June 2008: Derryn Hinch,
Rallying for the Caus€008) HINCH.net <http://hinch.net/hinch-says-2March/11-03-11.1.html>
at 28 March 2011.

28 Hogan v Hinc2011] HCA 4, [2], [61].

29 |bid [2], [62].

%0 bid [2], [63].
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determination on the validity of s 42. This apptioa was heard by Hayne, Crennan
and Bell JJ on 30 July 20#0and the matter was removed into the High C8urt.
Attorney-General intervention, under s 78A of thadiciary Act 1903(Cth)* was
made by the Attorneys-General for the Commonweallgw South Wales,

Queensland, South Australia, and Western Austtalia.

" THE HIGH COURT CHALLENGE

A Construction of section 42

In reaching a decision as to the validity of s #% Court first considered the

construction of the section, and indeed, the Act aole®*

There are two operations of s 42: the first two-settions grant a court the power to
issue a suppression order in proceedings relatdeetact; while the third sub-section

creates an offence for the publication of mateéni@ontravention of an ordét.

%L Ibid [3], [60]. Under s 40(1) of th@udiciary Act 1903Cth), an Attorney-General may make an
application to the High Court to have a matter reeabto the High Court for a resolution on a matter
involving an interpretation of the Constitution.

32 Hogan v Hinch2011] HCA 4, [3].

¥ Transcript of Proceedingslinch v Hogar[2010] HCATrans 184 (30 July 2010) 481-4 (Hayne J)
The order is also mentioned iHogan v Hinc2011] HCA 4, [3], [60].

34 Section 78A(1) states: ‘The Attorney-General & @ommonwealth may, on behalf of the
Commonwealth, and the Attorney-General of a Stag, man behalf of the State, intervene in a
proceeding before the High Court or any other fadeourt or any court of a State or Territory, fgein
proceedings that relate to a matter arising urtteeCtonstitution or involving its interpretation.’

% Hogan v Hinch2011] HCA 4, [60].

% Indeed, in any assessment of constitutional \tglithe first step is to consider the statutory
constructionGypsy Jokers Motorcycle Club v Commissioner ofd@¢R2008) 234 CLR 532, 553 [11].
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A court may only make an order under s 42(1) wtikey are satisfied it is in the
public interest? In order to ascertain what is in the public instnender s 42(1), one
must first understand the purpose of the A&ection 1(1) provides that the purpose
of the Act is to enhance community protection tiglouhe supervision of certain
offenders’® In addition to s 1(1), s 15(2) sets out furthemrpmses, requiring
community protection to be enhanced by a proteatiaier, as well as promoting the
rehabilitation, care and treatment of the offensleo is subject to such an ordéin
extended supervision order (ESO) can only be madmiinstance where recidivism
is likely*? should the offender be released into the commumisupervise® The
suggestion by counsel for Hinch that s 42 createsvart system for the release of
offender§’ was rejected by the Court, both at the time of hkarind® and in the

judgment’®

3" Hogan v Hinc2011] HCA 4, [45].

% |bid [68]. However, if the order no longer appersneet the requirement of it being in the public
interest, it would be incorrect for the Court taugt a continuation of a suppression order when the
matter is before the courts agditogan v Australian Crime Commissi@@010) 240 CLR 651, 664
[32]-[33].

*9Hogan v Hinch2011] HCA 4, [69], citingD’Sullivan v Farrer(1989) 168 CLR 210, 216-17. Where
there is no indication of what is to be considemgn exercising a discretionary power, ‘a general
discretion ... will ordinarily be implied’, limitednly by the scope and purposes of the &:8Bullivan

v Farrer (1989) 168 CLR 210, 216.

“0Hogan v Hinch2011] HCA 4, [7], [69]. Section 1(1), which is alset out at [7] of the judgment,
states that the ‘main purpose of this Act is toase the protection of the community by requiring
certain offenders who have served custodial seatefur certain sexual offences and who are a seriou
danger to the community to be subjected to ongsuggervision while in the community.’

* Hogan v Hinch2011] HCA 4, [7].

“2That is, is ‘more likely than not’ to commit a foer offenceRJE v Secretary to the Department of
Justice[2008] VSCA 265, [21]ARM v Secretary to the Department of Jusf208] VCSA 266. The
former was quoted and the latter citeddiogan v HincH2011] HCA 4, [9]. However, as noted RJE

it is ‘notoriously difficult’ to accurately predighe likelihood of recidivism of an individuaRJE v
Secretary to the Department of Justj2e08] VSCA 265 at [16].

“3Hogan v Hinch2011] HCA 4, [9].

4 bid, [30].

“ During the hearing, Bell J noted that a ‘simpléhanetic calculation’ allows the public to know
when after sentencing a person will be releasextiie community, thus it could hardly be considered
covert should a suppression order be granted: Grgh®f Proceedingdiinch v Hogan2010]
HCATrans 184 (2 November 2010) 533-4, 529-40 (Bgll

“8 French CJ noted in his judgment that ‘[flebriletdric of that kind is of no assistanckfogan v

Hinch [2011] HCA 4, [30].
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The definition of public interedt,in the context of s 42(1) must be interpretedghtl
of ss 13° and 1%° of the Charter of Human Rights and Responsibilities Add&0
(Vic) (Human Rights Actj°’ The entirety of s 42 is concerned with prohibitihg
publicity of information related to the proceedirgsd resultant ESO; it has nothing
to do with the naming of the offender in relatianthe commission of or conviction
for an offence! Having regard to this, the Court agreed with thiensissions from the
counsel for the Queensland Attorney-General trateétease of information related to
an ESO could in fact have the effect of working iagiathe s 1(1) community
protection purpose by stymieing the rehabilitaboffenders? Accordingly, s 42(1)

seeks to avoid such hampering of the purpbse.

Suppression orders, as an area of law, are unalehunsettled, with many aspects

being left to the ‘uncertainty of the common lawThe three orders relevant to the

“"‘public interest’ is a term that has ‘long inforenidicial discretions and evaluative judgments at
common law’: Ibid, [31].

“8 Section 13 of théluman Rights Adtvic) provides that a person has the right to ‘twobave his or
her privacy, family, home or correspondence unldlyior arbitrarily interfered with’ and not haveith
or her reputation unlawfully attacked’.

“9In s 15(1), people are granted the ‘right to haoidopinion without interference’ and in s 15(2 th
right to freedom of expression. However, s 15(8)est there are special rights and duties attached t
this freedom and ‘may be subject to lawful resimics’ where deemed necessary.

*0Hogan v Hinch2011] HCA 4, [6], [71]. Section 1(2) of tHéharter of Human Rights and
Responsibilities Act 200@/ic) states that one of the purposes of the @hastto ensure that all
Victorian legislation is consistent with the hunréghts set out in the Charter.

*L Ibid [35], [38] [74]. [38] qualifies that the idéfication of a person as having committed an offen
will only be of issue in an instance where suclidamtification could reasonably identify that perso
as also being the subject of an extended supenvisider.

%2 |bid, [35]-[36], [75].

%3 |bid, [75].

> Ibid, [23], quoting New South Wales Law Reform Guission,Contempt by Publicatign
Discussion Paper No 43, (2000) at [10.20].

%5 New South Wales Law Reform Commissi@gntempt by PublicatigDiscussion Paper No 43,
(2000) at [10.20].
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High Court case were all rather similar in fofimand are little more than a
restatement of the legislative provisions in s ¥@)F’ While the three orders are
within the scope of the power conferred upon thertsounder s 42 case authorities
suggest that such an order should be explicit thnng what conduct is covered, 'so
that the defendant [in this instance, those sultgettte suppression order under s 42]
knows what is expected on its partFurthermore, as the orders apply ‘to the world at
large’® ‘it is desirable that the terms of the injunctidms readily available to all
persons who may be affected by thémWhile there has been a suggestion that a
court cannot bind the world at larfeit has been accepted that deliberate conduct
hindering the ability of the courts to act effeeliw shall be considered contempt of
court® As the publication of the offenders’ names werpressly prohibited by the
relevant order, a more detailed construction of ghevisions in s 42(1) related to
identification of the subjects is not required. Tisa the order was articulated in such
a way that makes it clear that naming an offendeas breach that falls within the

scope of s 42(3).

*% For a more detailed account of the suppressioarsrdediogan v HincH2011] HCA 4, [15]-[19].
" Ibid, [19], [57].

%8 |bid, [58].

%9 Ibid, [58], citingICI Australia Operations Pty Ltd v Trade Practid8emmissior{1992) 38 FCR
248, 259-262. InCl Australia Operations Pty Ltd v Trade PracticBemmissiont was stated that
‘injunctions should be granted in clear and unambig terms’ so as to allow the injunction to be
obeyediCl at 259, as quoted iHogan v Hincl{2011] HCA 4, [19] and citing rade Practices
Commission v Walplan Pty L{d985) 7 FCR 495Jrade Practices Commission v GLO Juice Co Pty
Ltd (1987) 73 ALR 407, 412-14;ommodore Business Machines Pty Ltd v Trade Resti
Commission(1990) 92 ALR 563Maclean v Shell Chemical (Australia) Pty L({tth84) 2 FCR 593,
599.

€0 Hogan v Hinch2011] HCA 4, [59].

%1 |bid. [58], quotinglCI Australia Operations Pty Ltd v Trade PracticBemmissior{1992) 38 FCR
248, 262.

2 Hogan v Hinch2011] HCA 4, [24], citingRaybos Australia Pty Ltd v Jongk985) 2 NSWLR 47,
55, 57;John Fairfax & Sons Ltd v Police Tribunal (NSY¥986) 5 NSWLR 465, 477, 46™r C"
(1993) 67 A Crim R 562, 563, 566.

®3Hogan v Hinc2011] HCA 4, [24], citing:John Fairfax & Sons Ltd v Police Tribunal (NSYI986)
5 NSWLR 465, 477, 46 Attorney-General (NSW) v Mayas Pty [(1988) 14 NSWLR 342, 355-356,
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Nothing within the Act has the effect of creatingm@vision for the publication of
suppression ordef$,even though such orders ‘may be addressed to tikl \at
large’® Thus the question arises as to whether persondgtseof the judgments is
necessitatetf. The courts’ power to forego the requirement ofspaal service is
‘sparingly exercised®’ The fact that no provision within the Act requirdmt the

suppression order be publisAeheans that an offence under s 42(3) must be looked

at in light of the presumption ofraens realementf?

There is a presumption thatens reais a requirement of every offen€eThis
presumption is able to be displaced by the expmessding within legislative
provisions!' but has not been done so in the instance of tema# created under s
42(3)/” The words ‘in contravention of an ordérindicate that knowledge of the
order is required in the first instanCeFurther, the fact that s 42 departs from the
‘norm of open justice, strengthens the presumptibmens rea’™ While this is an

interesting debate, the question of whether thena# is one of strict liability is

344;Savvagq1989) 43 A Crim R 331, 334jnited Telecasters Sydney Ltd v Ha(@991) 23 NSWLR
323, 333-334, 348.

 Hogan v Hinch2011] HCA 4, [39], [76].

% Ibid, [76].

% As is required under r 66.10 of the Supreme Cbeneral Civil Procedure) Rules 2005 (Vic) and
also r 66.10 of the County Court Civil ProcedurdeR12008 (Vic): Ibid.

®”Hogan v Hinch2011] HCA 4, [76], citingdDrummoyne Municipal Council v Lewi$974]

1 NSWLR 655, 658.

%8 Hogan v Hinch2011] HCA 4, [39], [76].

% Ibid, [76].

° This presumption is an ‘essential ingredient iarg\offence’:He Kaw Teh v The Queéh985) 157
CLR 523, 528, quoting the English precedsherras v De Rutzgth895] 1 QB 918, 921.

" Hogan v Hinch2011] HCA 4, [39], citingHe Kaw Teh v The Queéh985) 157 CLR 523, 528-529,
546, 565-566.

2Hogan v Hinch2011] HCA 4, [39], [78].

3 Section 42(3).

" Hogan v HincH2011] HCA 4, [39], [78].
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largely immaterial in the present case, as Hincls waare of the existence of the
suppression orders, as is evidenced by his vamalitorials, including those that
named the subjects of the ordérédditionally, counsel for Hinch indicated during
the leave application hearing to the High Court tHench would plead guilty were s

42 held to be constitutionally valid.

This brings the author to the next section, behmat bf the discussion of the three

grounds on which Hinch based his case.

B Institutional integrity

Hinch’s first point of challenge to s 42 was thatanfers upon the courts a function
that interferes with their ‘institutional integrityan infringement upon the implied

requirements of Ch Il of the Constitutiéh.

Only courts vested with federal judicial power eatercise federal judicial powét.

Ch Ill of the Constitution, in ss Pland 77(iii)® allows the Commonwealth to vest

> Ibid, [39].

8 Derryn Hinch Protecting the Guiltf2008) HINCH.net <http://hinch.net/hinch-says-
2008/May08/21-5-08.html> at 28 March 2011; Derryindth, The (Censored) Rapist (22008)
HINCH.net <http://hinch.net/hinch-says-2008/JulG8/08.html> at 28 March 2011.

" Transcript of Proceedindgdinch v Hogar{2011] HCATrans 184 (30 July 2010) 24-35 (Benne®)Q
8 Hogan v Hinch2011] HCA 4, [2], [61].

9 The Constitution creates an ‘integrated’ courtays Patrick Keyzer, ‘Preserving Due Process or
Warehousing the Undesirables: To What End the &éparof Judicial Power of the Commonwealth?’
(2008) 30Sydney Law Reviet00, 101; Peter Johnstone, ‘State Courts and €h#lpof the
Commonwealth Constitution: Is Kable's Case StilléRant?’ (2005)University of Western Australia
Law Review211, 212.

80 Section 71 of the Constitution provides that fedigrrisdiction shall be vested in the High Courtla
any other courts the legislature creates, as wealhg other courts as the legislature chooses/ésin
with federal jurisdiction.
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judicial power in State courts. The legislature basrcised their s 77(iii) power via

the inclusion of s 39(3)in theJudiciary Act 1903Cth)*

A Ch Il court can only be conferred with powersathare judicial in nature or
incidental to the exercising of judicial pow#nn other words, a State court cannot
exercise non-judicial power in federal mattéfsJudicial power is that which is
‘concerned with the ascertainment, declaration anfbrcement of the rights and
liabilities of the parties as they exi&t’and ‘involves the application of the relevant
law to facts as found in proceedings conducted dooalance with the judicial
process®’ To confer a non-judicial power would be to undeventhe principle of
institutional integrity, which is one of the pripbés underpinning Ch I The High

Court has held this to be so by virtue of the fdwt all powers related to the

81 Section 77(iii) of the Constitution grants the Goonwealth the power to invest ‘any Court of a
State with federal jurisdiction’.

82 Section 39(2) of théudiciary Act 1903Cth) invests federal jurisdiction in the Statends in all
matters in which the High Court has jurisdiction.

8 Kable v Director of Public ProsecutiorflSW)(1996) 189 CLR 51, 67.

8 R v Kirby: Ex parte Boilermakers’ Society of Aulitg1956) 94 CLR 254, 254, 271-2, as cited in
Patrick Keyzer, above n 79, 100-101.

8 Kable v Director of Public ProsecutiorfslSW)(1996) 189 CLR 51, 66, citingritish Medical
Association v The Commonwea(it949) 79 CLR 201, 236 ar@@ueen Victoria Memorial Hospital v
Thornton(1953) 87 CLR 144, 151-2.

8 R v Kirby: Ex parte Boilermakers’ Society of Auag1956) 94 CLR 254, 281, as quoted in
Thomas v Mowbraf2007) 233 CLR 307 at 31Thomas v Mowbraglso cites the following cases as
authorities as further support for this principlrueen Victoria Memorial Hospital v Thornt¢h953)

87 CLR 144, 151R v Davisor(1954) 90 CLR 353, 365-70, 382, 377-8.

8" Bass v Permanent Trustee Co (1999) 198 CLR 334, 359, citirtdarris v Calading(1991) 172
CLR 84, 150.

8 While the notion of institutional integrity is ieéd a doctrine that the High Court adheres t@st h
‘been quite unable to develop convincing principfesthis doctrine: Patrick Keyzer, above n 79110
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judiciary, bar the power in s 51(xxxiX),are contained within Chapter lIl, entitled

‘The Judicature®

However, this does not mean that the State cowtien dealing with State matters,
are limited to only judicial functioff;, rather the Commonwealth vests the power in
the State court and ‘must take that court constit@ind organised as it is from time to
time’.”? That is to say, the Commonwealth ‘takes the [d]asrit finds it’** The only
limitation placed on the States and Territoriethis respect is that State and Territory
legislation cannot impinge upon the institutiomdkgrity of the court when exercising

federal judicial power, otherwise it will be helgl the courts to be invalitf.

89 Section 51(xxxix) of the Constitution providestttae Commonwealth has the power to legislate on
‘matters incidental to the execution of any powested by this Constitution in the Parliament or in
either House thereof, or in the Government of tben@onwealth, or in the Federal Judicature, or in
any department or officer of the Commonwealth’.

% Kable v Director of Public ProsecutiorflSW)(1996) 189 CLR 51, 78, citing v Kirby; Ex parte
Boilermakers’ Society of Australid956) 94 CLR 254, 275.

1 Kable v Director of Public ProsecutiorfslSW)(1996) 189 CLR 51, 67, 80.

%2 |bid, 67, citingLe Mesurier v Conno¢1929) 42 CLR 481, 49@dams v Chas S Watson Pty Ltd
(1938) 60 CLR 545, 554-Beacock v Newtown Matrrickville & General Co-opegatiBuilding Society
No 4 Ltd(1943) 67 CLR 25, 3Kotsis v Kotsig1970) 122 CLR 69, 10Russell v Russe(ll976) 134
CLR 495, 516-7, 530, 535, 55fthe Commonwealth v Hospital Contribution FUi§82) 150 CLR

49, 61.

9 Federated Sawmill, Timberyard and General Woodwwstkemployees’ Association (Adelaide
Branch) v Alexandef1912) 15 CLR 308 at 313, as citedkiable v Director of Public Prosecutions
(NSW)(1996) 189 CLR 51, 81.

% patrick Keyzer, above n 79, 101, citiigrge v Australian Securities and Investments Casion
(2006) 228 CLR 45, 67. INorth Australian Aboriginal Legal Aid Service v Bitayit was held that
this applied also to the TerritorieNorth Australian Aboriginal Legal Aid Service vdsliey (2004) 218
CLR 146, 163-4, cited in Patrick Keyzer, above nIf®L. This has been a contentious issue, given tha
it limits the power of State legislatures, goin@agt the doctrine of States being possessed of
parliamentary sovereignty: Patrick Keyzer, abow#®n101. However, it has been held that the
integrated court system makes it essential thaé Staurts meet a degree of judicial independerxe, s
as to ensure their suitability to exercise fedprdicial power: Peter Johnstone, ‘State Courts and
Chapter 11l of the Commonwealth Constitution: latfe’s Case Still Relevant?’ (2008jiversity of
Western Australia Law Reviedl 1, 212, citind<able v Director of Public ProsecutiorfsISW)(1996)
189 CLR 51, 112, 114, 116 (McHugh J), 137, 139 (Guaw J).
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The Court held that the power of the courts to meke@rder under s 42(1) is not one
that is ‘so indefinite as to be insusceptible aicty judicial application® thus the

principle of institutional integrity is not breaahby s 42.

What of the Human Rights Act? Section 1(2) of thentdn Rights Act states that one
of the purposes of the Charter is to ensure thafiaetorian legislation is consistent
with the human rights set out in the Human Rightst. Arhus the principle of
institutional integrity needs to be viewed in ligifitss 13 and 15 of the Human Rights
Act. It was held by the Court that the right to freedofrexpression under s 15 may

be reasonably limited so as to conform with thatrig privacy under s 13.

C Open justice

The principle of institutional integrity leads intilee second question before the Court:

does s 42 breach the open court princidle?

Ch Il of the Constitution broadly requires all ctsuto be open to the pubifcand

appear to be independent and impartial at all tithiéss an ‘essential characteristic’

% R v Commonwealth Industrial Court; Ex parte The Agamated Engineering Union, Australian
Section(1960) 103 CLR 368, 383, as quoteddingan v HincH2011] HCA 4, [80].

% Hogan v Hinch2011] HCA 4, [84].

Ibid [2], [62].

% |bid [85].

% Ibid [20]. As stated iffotani judicial independence must be maintained afral$: South Australia
v Totani[2010] HCA 39, [1], citingNorth Australian Aboriginal Legal Aid Service In@Bvadley
(2004) 218 CLR 146, [2915ypsy Jokers Motorcycle Club v Commissioner ofd@g2008) 234 CLR
532, [10];Ebner v Official Trustee in Bankrupt¢®000) 205 CLR 337. This is a principle which, as a
result of our ‘common law heritage’, pre-dates @enstitution and indeed informs the Constitution:
South Australia v Totarf2010] HCA 39, [1], citing Dixon, ‘Marshall and th&ustralian Constitution’
(1955) 29 Australian Law Journal 420, 424-5.
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of courts that they be opéfi. The serving of justice is the ‘final and paramount
consideration in all case¥”, thus the open court principle ‘is a means to ah a&md
not the end in itself*%” Publicity, in the sense of the open court prireigan only be
denied where ‘necessity compels departure, forrailse justice would be denietf®

In the absence of any order to the contrary, amggeemay publish details of the

proceedings?

As discussed in the preceding section, the Commaltivéegislature is afforded the
authority under Ch Ill to grant a power to the dsthat is an auxiliary function in the
exercising of judicial powef® That is, the open court principle is not absdfii@nd

Parliament can legislate in relation to exceptinthe principle®” However, where a

190 Hogan v HincH2011] HCA 4, [20], citingDaubney v Coopef1829) 10 B & C 237, 240 [1909] ER
438, 440Dickason v Dickasofi1913) 17 CLR 50Scott v Scoft1913] AC 417;Russell v Russell
(1976) 134 CLR 495, 520. Acceptance of this prilecipas indicated during the hearing when Bennett
QC (counsel for Hinch) was discussing the histary @ummow J remarked, ‘We know all these
things, Mr Bennett. We are not first year law studé Transcript of Proceedingdjnch v Hogan

£2010] HCATrans 184 (2 November 2010) 372-3 (Gumndw

% Hogan v HincH2011] HCA 4, [87], quotindRk v Macfarlane; Ex parte O’'Flanagan and O’Kelly
(1923) 32 CLR 518, 549, which quotBsott v Scotf1913] AC 417, 437.

192 Hpgan v HincH2011] HCA 4, [20].

193 R v Macfarlane; Ex parte O'Flanagan and O’Ke([#923) 32 CLR 518, 549, quotedlitogan v
Hinch[2011] HCA 4, [87]. To this end, there is an infiece that the courts may do whatever necessary
to ensure that a defendant receives a fair tfRal:Macfarlane; Ex parte O’Flanagan and O’Kelly
(1923) 32 CLR 518, 549.

194 Hogan v HincH2011] HCA 4, [22], citingAttorney-General v Leveller Magazine I[i®79] AC

440, 450, 459, 46Raybos Australia Pty Ltd v JongE985) 2 NSWLR 47, 55, 6Iphn Fairfax &

Sons Ltd v Police Tribunal (NS\{1)986) 5 NSWLR 465, 476-477, 46Zsso Australia Resources Ltd
v Plowman(1995) 183 CLR 10, 43t v L & A Services Pty Ltd (No )995] 2 Qd R 10, 44Rogers v
Nationwide News Pty Lt2003) 216 CLR 327, 335 [15)phn Fairfax Publications Pty Ltd v District
Court (NSW)2004) 61 NSWLR 344, 353, 368.

195 Hogan v HincH2011] HCA 4, [89], citingR v Kirby; Ex parte Boilermakers of Austral{z956) 94
CLR 254, 269-70APLA Ltd v Legal Services Commissioner (NSUP5) 224 CLR 322, 407-408
[234]-[235].

1% Hogan v HincH2011] HCA 4, [20], citingBass v Permanent Trustee Co (1999) 198 CLR 334

at 359 [56], which adopts the view of Gaudron Blarris v Calading(1991) 172 CLR 84, 150.

197 Russell v Russe(lL976) 134 CLR 495, 520, quotedtingan v Hinci2011] HCA 4, [90] and also
mentioned by French CJ at [27]. While the CourthelRussell v Russdthat closing the court in all
proceedings was beyond the scope of power confeped the legislature under Ch Ill, Gibbs J stated
that granting power to the courts to close the tsaarappropriate instances would be an acceptable
exercise of legislative power under Ch Hogan v HincH2011] HCA 4, [90] quotindRussell v
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court is granted the authority to close proceedimgprevent publication of details
relating to proceedings, this authority must bedusesuch a manner as to minimise

the infringement upon the open court princifjfe.

Where legislation grants power inconsistent witte‘essential character of the court
or with the nature of judicial power’, it will b@valid!*® Section 42 does not confer a
power that infringes upon an ‘essential charadietisnor does it attack the

independent and impartial nature of codits.

D Freedom of political communication

The final question before the Court related to dbestion of whether s 42 breaches

the freedom of political communicatioh.

The implied freedom of political communication, whiis an inferred freedom drawn

from ss 7, 24, 64, 128 and related sections ofCibestitutiont'? operates essentially

Russell(1976) 134 CLR 495, 520. While the very act ofsahg a court changes ‘the nature of the
court’, there are instances in which such an actiay be ‘desirableRussell v Russg(lLl976) 134
CLR 495, 520.

1% Hogan v HincH2011] HCA 4, [27].

199 |nternational Finance Trust Co v New South Walesn@rCommissio2009) 240 CLR 319, 353,
quotingAPLA Ltd v Legal Services Commissioner (NSAD5) 224 CLR 322, 411 [247].

10Hogan v HincH2011] HCA 4, [91].

1 1bid, [2], [63].

12| ange v Australian Broadcasting Corporati¢ht997) 189 CLR 520, 567. The High Court has held
that this is a right implicit in the Constitution & number of cases, most notafiliieophanous v
Herald and Weekly Times L{d994) 182 CLR 104;ange v Australian Broadcasting Corporation
(1997) 189 CLR 520. In the instance of Victoria ainel ACT, this right has been expressly provided
for in their respective Human Rights Ac@harter of Human Rights and Responsibilities A&@&0
(Vic), s 15;Human Rights Act 200ACT), s 16.
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as a check and balance upon the legislatdi@s a means of ensuring the system of
representative and responsible government requirader the Constitutioh?
However, it is a freedom ‘only to the extent thiatig] left unburdened by laws that
comply with the Constitution”® That is to say, ‘freedom of communication under th

Constitution does not mean free of all restrictiois

Communications related to the courts exercisingr thalicial power is a matter
separate to political communicati®.Communications concerning the outcome of a
case or the reasoning of the presiding judge atecowered under the freedom

118

provided for inLange™® except in instances where ‘such communications als

concern the acts or omissions of the legislatuth@Executive Governmenit?

Lange'® later reformulated inColeman v Powe¥! outlined a two-part test for
assessing whether a law infringes upon the implfeeedom of political

communication:

13 Hogan v HincH2011] HCA 4, [92], citinglangev Australian Broadcasting Corporatiof1997)
189 CLR 520, 567-56& oleman v Powef{2004) 220 CLR 1, 50-1 [92]-[96].

14 McGintysettled once and for all that the Constitution &giveffect to the institution of
“representative government” only to the extent thatConstitution established iMcGinty and Ors v
State of Western Austral{@996) 186 CLR 140, 168, 182-3, 231, 284-5, adit Lange v Australian
Broadcasting Corporatioif1997) 189 CLR 520, 566-7.

15| ange v Australian Broadcasting Corporati¢t997) 189 CLR 520, 567.

118 Coleman v Powef2004) 220 CLR 1, 51 [97]. Furthermore, the fraadsf political communication
is not an absolute right and in some instancegietpalation of this right has the effect of enhandit
rather than limiting it, thus not all legislatioastricting the freedom will be deemed unconstitio
Coleman v Powef2004) 220 CLR 1, 51-2 [97]-[99].

17 Hogan v HincH2011] HCA 4, [92]-[93], quotindAPLA Ltd v Legal Services Commissioner (NSW)
(2005) 224 CLR 322, 362 [65]-[66].

118 Matters not related to government or political conmication fail the first to meet the first
requirement of théangetest, and thus a determination as to whether tifepathe freedom of
political communication is irrelevantange v Australian Broadcasting Corporati¢t997) 189 CLR
520, 567.

19 APLA Ltd v Legal Services Commissioner (NG2P5) 224 CLR 322, 361, as quoteddogan v
Hinch[2011] HCA 4, [93].

120| ange v Australian Broadcasting Corporati¢t997) 189 CLR 520, 567.
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1. ‘Does the law effectively burden freedom of comnuation about
government or political matters either in its teoperation or effect??
2. If the law does indeed burden said freedom, ise&sonably and appropriately

adapted to serve a legitimate end’ that is corgtitally valid?*®

If the answer to the first part of the test is e taffirmative and the second in the

negative, the law will be invalitf

This brings the author to the filshngequestion as examined Hogan and Hinch*

Counsel for Hinch submitted that the offences wittich his client is charged relate
to material that is concerned with both the legiskaand the administration of justice
by the courts under s 77(iii) of the ConstitutidhWhile the Court held this to be
correct;?” they also held that s 42 operates merely as adeinal burden upon the

freedom of political communicatioi® Where such a burden is incidental, it will be

121 Coleman v Powef2004) 220 CLR 1, cited iHogan v HincH2011] HCA 4, [47], [97].

22| ange v Australian Broadcasting Corporati¢t997) 189 CLR 520, 567 as citedHingan v Hinch
[2011] HCA 4, [47], and also quoted @oleman v Powef2004) 220 CLR 1, 43 [74].

123| angev Australian Broadcasting Corporatiofi997) 189 CLR 520, 567, as quotedHiogan v
Hinch[2011] HCA 4, [47], and also quoted @oleman v Powef2004) 220 CLR 1, 43 [74]. This
second part of the test was reformula@aieman v Powef2004) 220 CLR 1, 77-8 [196RPLA Ltd v
Legal Services Commissioner (NS{2Q05) 224 CLR 322 at 402 [213].

1241 angev Australian Broadcasting Corporatiofi997) 189 CLR 520, 567, as quotedHiogan v
Hinch[2011] HCA 4, [47], and also quoted @oleman v Powef2004) 220 CLR 1, 43 [74].

125 Hogan v HincH2011] HCA 4, [47], [97], in reference taange v Australian Broadcasting
Corporation(1997) 189 CLR 520, 567.

126 Hogan v HincH2011] HCA 4, [94].

27 |bid, [95].

128 Mason CJ noted that there is a distinction betwaes that significantly burden the freedom of
political communication and those which only incitEly burden the freedonMulholland v
Australian Electoral Commissiof2004) 220 CLR 181, 200 [40], quotedHimgan v HincH2011]
HCA 4, [95].
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easier to justify?® Further, where the prohibition upon communicatietates to a
matter that is ‘neither inherently political in isture, nor a necessary ingredient of
political communication or discussion’, a curtailmeof the freedom of political
communication that is incidental will be constitutally valid should there be no

significant burden® Thus the burden in this instance is permissible.

The second question in thengetest® concerns the fact of whether s 42(3) of the
Act can be reasonably construed as serving anegi# purpose and further, being in
accordance with the maintenance of representatiderasponsible government, as

commanded by the Constitutiof.

As noted earlier, s 42 operates within the purpasébned by s 1(1) of the Act’
The burden on communication varies according totéines of a suppression order
made under s 42(1) and indeed as to whether aesgpn order is made at &fl.
Hence, the Court answered the second questioreiaffirmative; that is, s 42(3) of
the Act serves a legitimate purpose and is in atzoure with the maintenance of

representative and responsible government underCtiestitution**® As such, the

129 Hogan v HincH2011] HCA 4, [95], cited irAustralian Capital Television Pty Ltd v The
Commonwealtl§1992) 177 CLR 106, 169, as citedLievy v Victoria(1997) 189 CLR 579, 618-19,
later cited inMulholland v Australian Electoral Commissi¢2004) 220 CLR 181 at 200.

130 Cunliffe v The Commonweal(h994) 182 CLR 272, 339, as quoteddogan v HincH2011] HCA
4, [96].

131 Hogan v HincH2011] HCA 4, [95]. French CJ, at [50] also dectatieat there is a burden on the
implied freedom of political communication, but dagot go beyond that.

132 As reformulated irColeman v Powef2004) 220 CLR 1Hogan v HincH2011] HCA 4, [47], [97].
133 Hogan v HincH2011] HCA 4, [47], [97]. Kirby J, inLevy v Victoria(1997) 189 CLR 579, 646, as
guoted inColeman v Powerstated that the question is necessarily onere$tictive nature, as ‘there
is no express conferral of rights, which individkialay enforce’Coleman v Powef2004) 220 CLR 1
51.

134 Hogan v HincH2011] HCA 4, [69], [98].

135 |bid, [98].

13¢ bid, [50], [99].
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Court found there was no need to assess whethem#iter in question has a
sufficient link with any Commonwealth issue so asfdll within the limits of the

implied freedom of political communicatid.

A% CONCLUSION

For all of the above-mentioned reasons, the HighrCananimously held s 42 to be

valid and thus returned the matter back into thgisteates’ Court?®

Despite indications from counsel during the Highu@dcearing that a guilty plea
would be entered should the Court find s 42 toddaly*° Hinch entered a plea of not
guilty once the matter returned to the Magistra@surt*° Counsel acting for Hinch
submitted that the mere naming of a person whbesstibject of a suppression order
could not constitute identificatiétt as Hinch did not give out further details such as
‘their addresses, places of employment or physittabutes’™* In opposition to the

submissions from Hinch’s counsel, the DPP submittet naming a person was

137 |hid, [99]. However, French CJ discusses the madtating that the interrelated nature of the
Australian legal system makes it difficult to idépt matter as being one purely related to théeSta
Hogan v HincH2011] HCA 4, [48]-[49], quotind.ange v Australian Broadcasting Corporation
(1997) 189 CLR 520 at 571-572.

138 Hogan v HincH2011] HCA 4, [100].

139 Transcript of Proceedindsinch v Hogar{2011] HCATrans 184 (30 July 2010) 24-35 (Bennett
QO).

140 peter CarlyontHinch Enters Not Guilty Ple¢2011) ABC
<http://www.abc.net.au/news/stories/2011/05/20/3222htm?site=melbourne> at 6 June 2011.
141 |bid; Hinch ‘Didn't Identify’ Pedophile§2011) 3AW <http://www.3aw.com.au/blogs/blog-with-
derryn-hinch/hinch-didnt-identify-pedophiles/201 2051 evwi.html> at 6 June 2011.

142 peter Carlyon, above n 140.
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enough to constitute identificatidff, and on 3 June 2011, Magistrate Charles
Rozencwagj found Hinch guilty of four of the chasgewith the fifth being
dismissed? Due to Hinch’s worsening state of heafthgounsel for Hinch sought a
stay on the sentencing to allow Hinch time to regeinedical treatment® The
DPP*" and subsequently the Magistrates’ Court, agreeal tiwo month stay on his

sentencing?®

There is a certain irony in the High Court decisiSiThe ruling essentially reinforces

the law relating to suppression orders and protiesidentities of the very people

Hinch wishes to name and shattfeBut despite this, Hinch appears to be incorrigible
Since being charged in 2008, he has not ceasedhggoeiople in contravention of

suppression orders, nor has he shown any levekmbrse™ On 21 April 2011,

Hinch published the name of a person charged vats@ssion of child pornography

143«Derryn Hinch 'Not Sorry' After Conviction for Naimg Sex OffendersThe Australian(online), 3
June 2011, <http://www.theaustralian.com.au/nevi®nalerryn-hinch-found-guilty-of-breaching-
fﬁurt-bans-by-naming-sex-offenders/story—e6fr9621’26068743702> at 6 June 2011.

Ibid.
145 |n September 2010, Hinch revealed that he had tiegmosed with liver cancettinch Reveals
Liver Cancer Figh{2010) ABC News <http://www.abc.net.au/news/stde6$0/09/20/3016931.htm>
at 6 June 2011. Since revealing this diagnosis;dmslition has deteriorated and he now faces death
he does not receive a liver transplant within tgtthree months: Peter Munro, ‘Hinch's Toughest
Assignment: “Watching Myself Die”’Sydney Morning Heral¢bnline), 22 May 2011,
<http://www.smh.com.au/victoria/hinchs-toughestigizment-watching-myself-die-20110521-
leylc.html> at 6 June 2011.
148 Hinch Seeks Sentencing Delay on Medical Groafi$1) ABC News
<http://www.abc.net.au/news/stories/2011/05/18/3%A0htm> at 6 June 2011.
147 Hinch Prosecutors Agree to Sentencing DéR§11) ABC
<http://www.abc.net.au/news/stories/2011/05/18/&2®0htm?site=melbourne> at 6 June 2011.
148 Hinch ‘Didn’t Identify’ Pedophilesabove n 141.
149 Mary GearinSex Offenders May Have Gained from Hinch Campg@a1) ABC News
1<5r(}ttp:llwww.abc.net.au/news/stories/20l1/O6/O4/K’.‘i21!§6htm> at 6 June 2011.

Ibid.
31 Hinch Guilty of Breaches but Isn't Sor3011) Sky News
<http://www.skynews.com.au/national/article.aspx®Bi2ll 139&vId=> at 6 June 2011; Daniel Fogarty,
‘Derryn Hinch Guilty of Breaches, Not Sorryrhe Aggonline), 3 June 2011,
<http://news.theage.com.au/breaking-news-natioealyd-hinch-guilty-of-breaches-not-sorry-
20110603-1fkb1.html> at 6 June 2011.
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who is the subject of a suppression ordefThis latest naming is indicative of

Hinch’'s complete unwillingness to stay within thmits on the law and reinforces

Young CJ’'s comments that Hinch viewed himself aadp&@above the law*>®

152 Derryn Hinch Finnigan’s Wakg2011) HINCH.net <http://www.hinch.net/hinch-says-
2011/April/21-04-11.1.html> at 6 May 2011. Whileetk is a warning to readers at the top of the page
that they should not access the file if they liweSouth Australia, this would not be sufficientount

a defence against any possible charges. In theniostof suppression orders surrounding the
Snowtown murder trial, Thelerald Surand alsdrhe Agewere found guilty of contempt of court
where newspapers containing material that breattteeduppression orders were sold in South
Australia. This is despite the papers being digttdevards a Victorian audience and only a small
number of papers being sold just over the Souttiralisn border: Jacqueline Mowbray and David
Rolph,‘It's a Jungle Out There: The Legal Implicationslriderbelly; Legal Studies Research Paper
No. 10/66 (2010) University of Sydney Law School, 4

153 Hinch v Attorney-General (Vigl987] VR 721.
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