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A CASE OF NON-IDENTICAL TWINS —
COMPARING THE EVOLUTION OF
ACQUISITION LAW IN AUSTRALIAAND

THE UNITED STATES

DUANE L. OSTLER"

ABSTRACT
This paper argues that the early relationship Alistand the United
States had with Great Britain shaped acquisitian ddong different
lines. However, despite these founding differendéespractice both
countries have tended to resolve acquisition desgput essentially the
same ways.

I INTRODUCTION

Acquisitions and takings in Australia and the Udiftates today is an area of law that
is complex and frequently contestedVhile initially not a significant area of
contention in either country, acquisition law hasen in modern times as a major
area of litigation. Corresponding rules have beewmetbped in both countries by
legislatures and courts to deal with the many nearand unusual fact situations that

can arise.
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But the modern law had to come from somewhere. &gl reason things are the
way they are, and how and why things developedey did. How did acquisitions
law in these two countries initially develop? Maeecifically, what did courts and
legislatures in Australia and the United Statesvdoa when they initially fashioned
their laws regarding acquisitions in the 1800s? thiere similarities of development
between the two countries during the nineteenthucg? Since both countries are part
of the British diaspora which derived their leggstems from that in England, one
would think that the early development of acquisitiaw in each country would be
similar. If they were different during that timehat accounts for the differences?

This article seeks to provide some answers to thesstions.

Restricting comparison to the development of adtjoislaw during the 1800s was
done for a reason. Of particular interest for congom purposes is the period up to
the Civil War in the United States, as contrasteth whe entirety of the 1800s in
Australia. This was a time in both countries ofnmatrily individual state or colonial
power, rather than centralised or federal poweririguthis era, the States in the
United States and the colonies in Australia wergely independent in how they dealt
with acquisitiong. Hence, most of the laws and cases regarding atigoss during

this period were at the State or colonial levethea than the Federal or national

1 *Acquisitions’ and ‘takings’ are used in this até as general expressions for what is commonly
known as ‘expropriations,’ or the exercise of tlevpr of eminent domain—circumstances in which
government acquires private property by compulsion.

2 An exception in the United States are Bills ofaiiter. Article 1, s 10 of the Federal Constitution
barred the states from enacting Bills of Attaindéegislative Acts that took private property, usyall

on the basis that the property owner was a wrongahe was ‘attainted’. Hence, in the antebellum
period in the United States the Federal Governmightetain this one method to check the states from
egregious abuses of the acquisition power. Forthdudiscussion on this point, see: Duane L. @stle
‘Bills of Attainder and the Formation of the Amaait Takings Clause at the Founding of the
Republic,” (2010) 3Zampbell Law Revie®27.

& .
Canberra Law Review

UNIVERSITY OF
CANBERRA



68 CANBERRA LAW REVIEW [(2011)

level® A review of the state and colonial cases during thme provides a truer
comparison of the reactions in each country to &tigpn questions, without the

influence or oversight of a national government.

In the aftermath of the Civil War in the United &g the States were not able to
exercise the same level of control over their agitjan cases as they had before. This
was largely due to the new Fourteenth Amendmenictwlapplied Federal due
process and acquisition standards directly to taees for the first time. Under what
came to be known as the ‘incorporation doctrinegngnparts of the Federal Bill of
Rights which had never previously applied to tretest were ‘incorporated’ into the
new Fourteenth Amendment, whicdid apply directly to the states. This

‘incorporation’ included th&ifth Amendment due process and takings clalises.

In Australia, the colonial period ended with Fedierain 1901. While appeals from
the colonies to the Privy Council in Great Britawere always possible in the 1800s,
such appeals were extremely rare in acquisitiore<a$t is true that even after
Federation, there was no equivalent in Australia éfourteenth Amendment, which

would apply acquisition law to the new Australiatat8s. Therefore, the Australian

® The “federal’ or centralised authority in Austealn the days before the Commonwealth was formed
was the home government in Great Britain. AppeBisustralian State court decisions could be made
to the Privy Council in England. Such appeal righ¢se not terminated until 1986, on passage of the
‘Australia Acts’. See: John Waughhe Rules: An Introduction to the Australian Cansibns
(Melbourne University Press, 1996) 98.

* Many sources discuss the ‘incorporation’ doctsifreereby the Fourteenth Amendment as subsumed
other amendments within its orbit. A brief overviethis process and the cases whereby
‘incorporation’ occurred is given in: Joseph A. Mgky & Whitman H. RidgwayThe Bill of Rights:

Our Written LegacyKrieger Publishing Co., 1993) 29-31.

® Of the 135 Australian acquisition cases foundhgyauthor in the 1800s, only three were appealed to
the Privy Council: the 1856 caseldasrd v. City Commissionerfound in J. Gordon Legge (ed,
Selection of Supreme Court Cases in New South Walas1825 to 1862Sydney, Government

& .
Canberra Law Review

UNIVERSITY OF
CANBERRA



10 Can LR 66] DUANE L. OSTLER 69

States continued to retain significant power irpees to acquisitions. However, the
new State/Federal structure, and the potentialifltuence of the Commonwealth

acquisition clause with its ‘just terms’ requirerheras very reaf

In sum, the antebellum period in the United Stat@spares quite well to the ante-
federation period in Australia, during which acdtin® law in both countries was
primarily a state or colonial affair, and was cofied almost exclusively by state or
colonial law, rather than federal law. The formatif basic acquisition law is seen
most clearly in this era prior to strong federahtrol. In a word, the differences we
see during this period were greater and the siitidarmore similar, since State and

colonial actions were not usually modified by Fedlewversight.

The first part of the article will provide a backgnd comparison of the two
countries, and will discuss some important wayswinich they were similar or
different. Following this will be a detailed dissisn of three examples of the
comparative development of acquisition law in thie tountries. These examples are:
(1) constitutions and statutes; (2) crown gramst ) injurious affection. The article
concludes with some general observations aboutdrmwvhy acquisition law in the
two countries during the 1800s was sometimes vienjlag, and at other times was

very different.

Printer, 1896) 912-931; the 1864 cas®afmaresq v. Robertsat 1387-1397; anGooper v Stuart
[1889] 14 App Cas 286.

® The Commonwealth acquisition clause provides Bizatiament shall have power to make laws for
‘the acquisition of property on just terms from &tpate or person for any purpose in respect of ivhic
the Parliament has power to make laws’. $Ssanmonwealth Constitutios51(xxxi).
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A historical review of the early acquisition cases the 1800s establishes the
foundation on which acquisition law has been hafilér that time. Acquisition law in

both countries as it has evolved in the twentiehtary has drawn repeatedly on this
earlier foundation. Of course, the development ajussition law in the twentieth

century is a separate study in and of itself. Have:an understanding of the
development of acquisition law in Australia and theited States in the 1800s can
help us better understand the later developmend, tan more clearly see the

underpinnings on which acquisition law was derived.

Il DIFFERENCES AND SIMILARITIES BETWEEN THE COUNTRI ES

Before embarking on a comparison of acquisitionesdsetween Australia and the
United States, it is helpful to review the commainilautes shared by these countries
which could potentially influence the developmehtheir respective laws. There are
a number of striking similarities between Austradiad the United States. There are
also many differences. Reviewing these similariteesd differences can aid in

understanding why acquisition law developed aglirdeach country.

By the summer of 1787, settlers had lived in thitigdr American colonies for over

150 years. Australia, on the other hand, did not have anytevisettlers until the

" A detailed description of this colonisation isejivin: Herbert E. Bolton and Thomas M. Marshall,
The Colonisation of North America 1492-1188cmillan Co., 1920).
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arrival of the first convict ships in Botany Bay, January 1788. It was during the
summer of 1787, while the American founding fathessre hammering out their
Constitution through the Philadelphia Hedtat the first convict ships from Great
Britain sailed toward the new prison colony of N&euth Waled? This initial
settlement was a result of the British inabilitysend anymore of its prisoners to the
American colonies, and the increasing burden afomeérs that had grown steadily in

number since the American Revolution bedan.

Hence, the timing of settlement differed greatlywsen the two countries. This in
turn affected their development, primarily due tiffedences in the relationship
colonists in each country had with the home govemnm Great Britain. As we shall
see, the British Government changed the way ittdeist its colonies, resulting in

different reactions by the colonists to the homeegoment.

The original settlers of the British American cakm in the 1600s set up home
governments that often acted quite independentlyhef mother country from the
outset, and were often quite different from eadhment The puritan governments in

New England, for example, differed markedly frone ttolonies in the south, which

8 For a contemporary, first-hand account of thisliag, see the description of W. Tench, a captain of
the Marines, in: M. ClarkSources of Australian Histoi@©xford University Press, 1971) 77-78.

° Probably the best discussion of the formatiorheflnited States Constitution is given in Madison’s
notes; see James Madisd\gtes of Debates in the Federal Convention of 12887) (first published

as vol. 2-3 of The Papers of James Madison, 1840).

19 A.C.V. Melbourne Early Constitutional Development in Australidniversity of Queensland Press,
1963) 1-4.

bid. It should be noted that an overpopulatiomaifvicts in Britain was only the first of several
motivations for settling Australia. Historians hadentified four ‘waves’ of settlement in Austrglia
some of which overlapped: (1) transportation ofuvicts between 1788 and 1856; (2) free and assisted
migration between 1830 and 1856; (3) gold seeketwdrn 1850 and 1870; and (4) planned migration
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consisted largely of plantatiofsWhile royal charters from the King provided the
basis for settlement of many of the colonies amd tiirst laws, the colonists were left

much more on their own to establish their home guvents*?

But with the advent of the French and Indian wathi@ 1760s, things changed. This
war was primarily a dispute with France over whoduntry would dominate North
America. The war was very costly, and the home gowent in Great Britain felt that
it was only fair for the American colonists to pagme of this cost, since they had
been protected by the Crown’s armies during the. weicordingly, the home
government started to impose taxes on the Amercdonies to raise revenue. The
American colonists were not accustomed to suchrotsntand resisted all such
attempts. The home government in Great Britain ribtl take this resistance well,
reacting with still more attempts at control. Thigturn led to more rebellion by the

American colonists, and eventually to revolutith.

In Australia on the other hand, the first governteemere set up directly by England
and run by penal governors appointed and closehgraitled by the Crown. These
governors initially wielded almost unlimited poweOnly gradually was the
Governor's power reduced, and representative govent introduced. However,

when representative government was begun, the lgmwernment in Great Britain

between 1860 and 1890. See Donald Denoon, Philfga-Smith and Marivic Wyndhan# History

of Australia, New Zealand and the Pacifitictoria, Blackwell Publishing, 2000) 87.

2 Bolton and Marshall, above n 7, 154-162.

3 bid.

“Fora general discussion of these events, andftbet of the French and Indian War see: Claude
Halsted Van TyneThe American Revolution 1776-17@3arper & Bros., 1905) 270; Esmond Wright,
Causes and Consequences of the American Revo(@itdrangle Books, 1966) 88-89.
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did not assert as much control as it had in the Weae colonies® Hence, a key

difference between the two countries was the le¥elontrol each experienced from
the home government in Great Britain, during thiere as colonies. This distinction
was partly a function of time. By the mid-1800s whike Australian colonists began
to desire home rule, Great Britain’s policy towésdcolonies was far different than it
had been 80 years before in the American colofiBe. home government in Great
Britain had come to believe that the most effectixay to deal with colonies was to

let them govern themselves as much as posSible.

In sum, Great Britain did not control its Americamd Australian colonies in the same
way. In fact, the method of control by the homereggament in Great Britain was
almost the exact opposite in each country. In tmeeAcan colonies, control was
mostly minimal for many years, but increased gyeatlthe very time the colonists
wanted more self-governance. In Australia, it waes opposite. This initial lack of
control over British American colonists resultedli®ir becoming quite independent,
since they were born and raised in an environmarmely free of British control.
Their resistance to such control resulted in retmiu In the Australian colonies, the
situation was vastly different. The home governmanGreat Britain had controlled
the new colonies much more closely at the outsttywas also willing to yield control
to the colonists when they sought for it. Becausthis different approach, rebellion
was kept largely in check. This is a key differemteéhe founding of each country,

which will be discussed in greater detail below.

BFora comprehensive overview of this gradual ckasge: Melbourne, above n 10, 1-126.
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But the level of governmental control by Great &ntwas not the only difference
between these two countries. Another was populafite settlement of the United
States started over 150 years earlier than thaustralia, but population growth in
the United States outstripped that of Australianewden this earlier start is taken into
account. The United States census of 1830 indi¢ht#ghere was a white population
of 12,866,020. In contrast, Australia in 1828 hadlyds8,197 white settlers. The
significant indigenous population in both countrigas not included in these early
censuse®® Hence, Australia had 0.45% of the white populatibthe United States at
that time. In the years that followed initial settlent, gold rushes and various
encouragements to immigrate contributed to popmnagrowth in both countrie's.
While population grew in both countries over thextnene hundred years, and the
percentage of Australians to those in the UnitemteSt did increase, the difference
between the populations was still great. By 1900efcample, the population of the
United States had grown to 76,212,168, while Alisttaad a population in 1898 of

3,664,715° Hence, Australia at the end of the nineteenthurgritad 4.8% of the

16 John HirstAustralia’s Democracy: A Short HistofAllen & Unwin, 2002) 200.

7 Information in this paragraph is from the Aus@aliBureau of Statistics and the US Census Bureau.
The US census data was gathered on decimal yeatingtin 1800, while the Australian data was
gathered every ten years, on years ending in 8létere is therefore a two year difference in the
dates on which the population was counted, thesyaar still close enough to provide some basis for
comparison.

18 The Aboriginal population in Australia in 1788 westimated to be approximately 750,000 persons.
See: Stuart Macintyré Concise History of AustraligCambridge University Press, 2009) 13. The
Native American (Indian) population in the Unite@dit®s in 1830 was estimated to be 313,130. See:
Lewis Cass, ‘Removal of the Indians’ (1830)180rth American Review2-64. It should also be noted
that, pursuant to Art. 1, s 2 of the United St&esstitution, only 3/5 of the black population were
counted in the United States census of 1830. Ofsepi\ustralia had no comparable slave population.
¥ Much has been written in both countries on théohjsof settlement and immigration. For a short
overview of the process in Australia, see: Barl#ard/est and Frances T. Murph4,Brief History of
Australia (Infobase Publishing, 2010) 41-86. For a detailisd¢ussion of immigration and settlement in
the United States, see Samuel Elitistory of the United States, from 1492 to 18Baston, William
Ware & Co., 1874).

% See the Australian Bureau of Statistics and theCgSsus Bureau. Census data indicates that by this
point in time blacks and Native American Indiangeviilly counted in the United States census, but
were for the most part still not included in thes#alia census.
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population of the United States. Today, a littleoa century later, the vast population
difference continues. The United States’ populagstimated as of July 2011 was
311,691,720, while in Australia it was 22,642,58@nce Australia at the present time

has 7.2% of the population of the United States.

But this is still not all. While the two countri@se close to the same size in terms of
square kilometres or miles, they differ more mahkedan one would think in terms
of their geography. The United States contains stastches of fertile farmland from
the eastern seaboard all the way to the Great Plainthe feet of the Rocky
Mountains. Much of the interior of Australia on thther hand is desert laA@This
desert expanse somewhat resembles the deserthetetd the Rocky Mountain
southwest in the United States, but is much lafydhere simply appeared to be
more attraction and economic opportunity for paanfers in the United States than
there ever was in Australia. Indeed, this significdifference in available farmland
provides a probable explanation for the great paimr differences between the two
countries, and certainly explains their differencegarding population distribution.

Most Australian colonisation occurred on the coastj to this day the vast majority

2L See: The Australian Bureau of Statistics <wwwgdsau>;U.S. POPClock Projectiof2011) U.S.
Census Bureau <www.census.gov/population/www/papels.html>. These numbers include all
Aborigines and Native Americans.

22H.C. Allen noted that Australia ‘is a dry contitiearidity is the transcendent difficulty of Ausliea
and almost all her ills are connected with and slidns/ to it. No less than eighty-seven percenthef
[Australian] continent has an average rainfallesfd than 30 inches ... the United States has alwaut fi
times as much temperate land with a rainfall ofr@@inches as Australia, and Australia about five
times as much arid country with a rainfall of Ifsan 10 inches as America.” See: H.C. AllBosh

and Backwoods: A Comparison of the Frontier in Aalit and the United StatgMichigan State
University Press, 1959) 6-7.

% See: Ibid for a detailed comparison of geographsind other differences and similarities between th
two countries.
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of Australians live along the cod$tUnited States history is a story of continual
westward migration, resulting in greater populatimhthe interio”® In the final

analysis, geography joined population and differenels of control by the home
government in Great Britain as an aspect of the caantries that makes them very

different from each other.

And what of the acquisition cases in each counig® surprisingly, there have been
far more ‘takings’ cases in the United States ttemguisition’ cases in Australfa.
For example, there were over five hundred acqarsitases in the United States
between the late 1700s and the civil war in the0$86In Australia during the same
period there were only 31 such ca¥esfter the Civil War, the acquisition cases in
the United States grew exponentially. John Lewisthe introduction to his first
treatise on Eminent Domain indicates that by 18®@8e had been 6,000 takings cases

in the United States, including all cases befomre a&ter the Civil War to that date. Of

% |bid, 5-11. Allen noted that ‘Australia is essaiii still a land peopled upon the perimeter angygm
within.” As for current population distribution,eéhAustralian Bureau of Statistics indicates thatemo
than two thirds of Australians today live in magities, all of which are located along the coase:S
Australian Bureau of Statistics, ‘Population Distriion’ <www.abs.gov.au>.

% See: Allen, above n 22, 4-5. The National Oceanit Atmospheric Administration of the United
States Department of Commerce indicates that glighdre than half of the United States population
lives near the coast. See: National Oceanic ancb8pimeric Adminsitration: United States Department
of Commerce <www.noaa.gov>.

26 Another point of difference between the two coiastis terminology. In the United States,
expropriations, or exercise of the governmentalgrosé eminent domain, is usually expressed as a
‘taking’. This is probably because of the use e Word ‘take’ in the Fifth Amendment to the United
States Constitution, which defines limits on therepriation power. In Australia, the term is
‘acquisition,” which was probably derived from th845Land Clauses Acquisition Airt Great

Britain, which served as the model for Australiafonial acquisition statutes. The term has been
perpetuated in thEommonwealth Constitutiomhich speaks of acquisitions on ‘just terms’. See:
Commonwealth Constitutips 51(xxxi). In this article, the term ‘acquisitiowill be used for ease of
reference.

%" The numbers given here are the author’s best astibased primarily on his review of antebellum
cases reported in Carman F. Randolfie Law of Eminent Domain in the United Stdtetle, Brown
& Co., 1894).
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that 6,000, fully half had occurred within the 1glays prior to 1888; or in other words
between 1874 and 1888.By the time of Lewis’ second edition 12 years faite
1900, the number of eminent domain cases had agaibled, jumping to 12,808.

By 1909, when Lewis compiled his third and finaltiesh of his treatise, the number
had increased to 18,08bToday, it would be a significant challenge to dftan
accurate count of all acquisition cases in the ééhiBtates, both State and Federal,

since there are so many.

In the Australian colonies by contrast, the totainiber of acquisition cases through
the mid-1890s was a mere 135 ca¥aalhile there have been many more Australian
cases since then, the numbers are still signifigdass than in the United States.
Hence, it can readily be seen that there is adiffsrence between the two countries

in the number of their acquisition cases.

In spite of the differences between the two coestmoted above, and the great
difference in the number of acquisition cases betwinem, there is still much room
for comparison. With a few exceptions, most of #euisition cases in the two

countries during the 1800s dealt with very simitmues. The acquisition of lands to

28 The numbers given here are the author’s best astibased on his personal, detailed review of the
cases in the reported digests for all the Ausinaiates, and also Australian newspaper reports of
cases.

29 John LewisA Treatise on the Law of Eminent Domain in the ethibtategChicago, Callahan &
Co., 3rd ed, 1909), Preface to First Edition, v-vii

%0 |bid, Preface to Second Edition, iii-iv.

%L |bid, Preface to Third Edition, iii.

%2 The numbers given here are the author’s best astibased on his personal, detailed review of the
cases in the reported digests for all the Austnadiates, and also Australian newspaper reports of
cases. The author concedes that classificatioasginto the category of an acquisition is a stibge
process, and that a review by a different researtiag yield a slightly different number. Howevar, i
is unlikely that any such review would deviate digantly from the authors’ conclusion of 135 cases
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build new roads or railroads, or to widen roadscbange the grade of roads and
railroads was the primary source of acquisitionesa® both countries. Hence, the
main catalyst for acquisitions in both countrieswl@e progress of new transportation
systems designed to conquer vast distances irga tation. This stands in contrast
with acquisition law in the twentieth century, irhieh both countries have seen an
explosion in cases where a property owner doesogetactual land due to advances
in transportation, but rather his property is deedl by an action of the government.
Such ‘regulatory’ acquisitions are the hallmarktttd modern era, and a comparison
of such cases between the two countries wouldingrtgive important insights into
acquisition law today® However, such is not the purpose of this papeichvfocuses
instead on what happened earlier, during the 1800en the basics of acquisition law
in each country were defined. These basics werne tiwe building blocks on which
the courts of the twentieth century were able teeti®p acquisition law in the modern

era.

A comparison of the acquisition cases between the ¢ountries in the 1800s
provides a fascinating insight into how legislatopsrists and the public viewed
acceptable limits to governmental involvement iivate affairs. Much of the law
followed similar lines of reasoning and reachedilsintesults. However, there were a

few areas in which the acquisition law in the twauitries was different from the

33 Many books and law review articles discuss the emodase law in this area. One example in the
United States is: William B. Stoebudkpntrespassory Takings in Eminent Dom@ichie Co, 1977).
In Australia, a chapter on Severance, Enhancermehtrgurious Affection can be found in: Alan A.
Hyam, The Law Affecting Valuation of Land in Austra{iehe Federation Pres< ad, 2009), 438-458.
See also: M Raff, ‘Toward an Ecologically SustaieaProperty Concept,’ in E Cooke (et¥pdern
Studies in Property LaHart Publishing, 2005) Vol 3. There has also be@neat deal of case law on
the subject, in both countries. A principal caséhimUS idUnited States v Causp$28 US 256 (1946).
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very beginning, which will be discussed in greatetail below. As will be seen, the
background differences between the countries ouladipn and geography didot
have that great of an impact on the developmeumcaqtisition law. Rather, the main
difference seems to have been what could be cétledding philosophy’. As used in
this paper, ‘founding philosophy’ means the coltmigaction in each country to the
different levels of control exerted by the home guownent in Great Britain, as
explained above. As will be seen in the later sestiof the paper, in those acquisition
cases that did not involve a difference in foundimiosophy, the judicial response

tended to be very close to the same in both camthuring the 1800s.

The remaining portions of this paper will reviewed specific ways that Australian
and United States acquisition law in the 1800seeithffered or was very nearly the
same. It will be seen that each country shared camatquisition questions in this
early era. When their response to these commonlgmsbdiffered, it was usually
because the problem at hand somehow raised isselesed to ‘founding

philosophy’—colonial reactions to the level of caitby Great Britain when each
country was founded. In those cases where therdifte in the founding philosophy
of the two countries was not involved, courts icheaountry tended to decide their
acquisition questions in roughly the same way,aitfin sometimes using different
terminology. In short, both countries tended teotee their acquisition issues in
surprisingly similar ways, unless the structuratade of their early beginnings

differed.

In Australia, a principal case Mewcrest Mining (WA) Ltd v Commonwealth of Ausarél997) 147
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In particular, this paper will compare the follogirthree areas of acquisition law
between the two countries prior to the year 19Q0):tlie initial source of general
acquisition protections, or in other words, wheteach protections were found in
these early days in legislation or individual statastitutions; (2) Crown grants of
land; and (3) injurious affection—whether claimamsre successful in receiving
compensation for harm to adjacent, non-acquiredgaty. While there are other topic
areas in respect to acquisitions which could beevesd, these three areas provide the
most intriguing discussion of the greatest diffeenand similarities between the two

countries in the nineteenth century.

A Constitutions and statutes

The first area of significant difference betweea tivo countries regarding acquisition
law has to do with statutes and constitutionss lthis very difference that highlights
the unique and different nature of the ‘foundingdlggophy’ of each country, which

was the result of the colonist’s reaction to conbypthe Home Government in Great

Britain.

At the outset it must be acknowledged that acqarstare by their very nature events
which occur by way of a written legislative Act—tatsite. Parliament makes a
determination that certain land is needed, andgsaas Act to take it. This is clearly
tremendous power. If uncontrolled, Parliament cotdéte whatever it wanted,

whenever it wanted to take it, and would not beoaotable to anyone. Obviously

ALR 42.
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controls are needed. It is the source of theseraisnthat formed the primary
distinction between Australia and the United Stateshe development of their

acquisition law in the 1800s.

Colonial governments in both countries initially ofgcted the public from
unwarranted acquisitions in essentially the samg. Wdey would insert into an
acquisition Act—for example, a statute taking prév@roperty for a road—certain
protections derived from the British common law.e$& protections were: (1) that
there would be compensation for the acquisitiohtiat the acquisition needed to be
for a public use or purpose; and (3) a provisiosahe form of due process or ‘just
terms’ fairness. This last served to guaranteéhéoproperty owner that acquisition
laws would be fair, and would give him or her apoyunity to object in the courts.
The earliest colonial legislation dealing with aisifions in both the United States
and Australia almost always contained these comtaanprotections? Of course,
colonial times in North America predated coloniailds in Australia by roughly 150

years, so the Americans practiced these princfplas

However, even at this early stage, the British Ao@ar colonists showed their

tendency to view acquisitions from a different pextive, such as would later be

34 For examples in the American Colonies, see: JAmeSly, Jr.,The Guardian of Every Other Right:
A Constitutional History of Property Right®xford University Press,Bed, 2008), 13-14, 23-25;
Stoebuck, above n 29, 10. An Australian exampfeusd in thePublic Roads Act 183@NSW), which
provided compensation and described the processofiring private land for roads. This Act is found
at: 4 William IV, No. 11, contained iA Collection of the Statutes of Practical Utiligplonial and
Imperial, in force in New South Wales(Sydney: T. Richards, Government Printer, 1879)2yo
2038-50. Claims for compensation and the processdmmissioners to determine damages are
contained in ses 6 and 7, at 2040-41. For a fudiseussion of early acquisition Acts in Austradiad
how they followed the common law, see: Douglas Brdvand AcquisitionButterworths, ¥ ed,

1972).
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seen in their generalised constitutional takingstqution language. As one scholar
noted regarding acquisitions during the Americatowial period in the 1600s and

1700s:

Unlike the English system of the time, in whichitekand compensation were provided for in
each statute authorising [a] particular projecg tlolonial system, at least where there were
statutes and probably elsewhere, was a generamsyferr all road projects. That, of course,
continues to be a feature of American eminent donsaid has since become the English

practice, as weff®

Hence, the American colonists tended to make gésedaacquisition statutes from
their earliest colonial days, which provided geheuntes with broad coverage. Great
Britain and Australia came to adopt this practiceirty the 1800s, while Australia

was in its formative colonial perid.

The American Revolution brought about a fundamecit@nge in acquisition law in

the United States. No longer were acquisition mtdes within statutes considered
adequate by themselves to protect property owmérsther the statutes were general
in scope or not. Many felt that an additional gafied should be put in place. The
change consisted of a two-step process that graltlyed the entire perspective of
acquisition law in the United States. Both of theseps of change had to do with

constitutions.

%5 Stoebuck, above n 33, 10.

% The English adopted this practice with passagaeifand Clauses Consolidation Act 1845& 9
Vict. c. 18 [8 May, 1845]. See discussion belowHow the Australian colonies in turn adopted this
Act.
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At the start of the revolution, since the rebeld hgjected Parliamentary control, the
American colonies started calling themselves statek began seeing themselves as
distinct, sovereign bodies, accountable only to .Gdd May 1776, the American
Continental Congress recommended to the colonias ttley should ‘adopt such
Government[s] as shall, in the Opinion of the Repn¢atives of the People, best
conduce to the Happiness and Safety of their Coestis’>’ These new written State
constitutions did not have to be reviewed and ammoby Parliament or the
Continental Congress, or any other higher bodydeéua, the Continental Congress
was largely a recommendatory body in any evenis #ignificant that there was no
review and approval process of the new state datietis by any superior body—

such as Parliament in Great Britain, which woulterdareview the constitutions

formed by each of the Australian States.

The new American State constitutions tended to covere than just the skeletal
structure of government, as if they were truly eledent sovereign entities like the
nations of Europe. While the majority of the stagislatures drafted and passed their
first state constitutions as legislative Aftghe constitutions so passed tended to be
broader in coverage than those later passed inraliast They usually included a

declaration of rights—an understandable trend, tuethe dispute with British

3willi Paul Adams,The First American Constitutiof®owman & Littlefield Publishing Group, 2001)
59, citing Worthington C. Ford, et al (eddpurnals of the Continental Congress 1774-1789
(Washington, D.C.: U.S. Government Printing Offi804-1937) Vol 4, 342.

*|bid, 61-91. Eight state legislatures passed atitatisn (sometimes including a declaration of

rights) in addition to their other legislative dagi These states were: Connecticut, Georgia, New
Hampshire, New Jersey, New York, North Carolinajt8cCarolina and Virginia: Ibid. Four states held
constitutional conventions rather than letting skegte legislature write the new constitution. These
states were: Delaware, Maryland, Massachusett®andsylvania. Massachusetts was the only state to
initially submit its constitution to the popularf@pval of the people at large, rather than justreygl
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Imperial power over rights and freedom. Acquisitipnotections were usually
included along with other safeguards within theselarations of rights. Indeed,
virtually all of the American States included ‘lakthe land’ or ‘due process’ clauses
in their early constitutions, to protect privatézgns from arbitrary acquisitiors and

some included a specific reference to ‘takin”tﬂs’l.n Australia however, such
declarations were apparently not considered to so@ngortant, since none of the

Australian State constitutions included such laggda

This was the first step in the United States faordamentally changing acquisition
law—the creation of constitutional acquisition grctions in each state. But
significant as such a change seemed, in the majofithe states this was actually
little removed from the colonial practice of gersed acquisition laws. After all, in

the majority of the states the new Constitution yuas another legislative Act, passed
by the legislature along with other statutes, sponse to a call from the Continental

Congress. The fact that it was called a ‘constnitrather than a ‘statute’ was of no

by the constitutional convention or the legislaturke final state, Rhode Island, merely retained it
colonial charter until 1842: Ibid.

39 The ‘law of the land’ and ‘due process’ languageach of the early American state constitutions
can be reviewed in: Francis Thorpe (éf)e Federal and State Constitutions, Colonial Céestand
other Organic Laws of the States, Territories, Gids now or Heretofore Forming part of the United
StategGovernment Printing Office, 1909). In this coriteke expression ‘law of the land’ is taken
from Chapter 39 (later 29) of the Magna Carta df5l2vhich provides that, 'No freeman shall be taken
or [and] imprisoned or disseised or outlawed otegior in any way destroyed, nor will we go upon
him nor send upon him, except by the lawful judgtdrhis peers or [and] the law of the land": W.
McKechnie,Magna Carta: A Commentary on the Great Charter ofg<dohn(J. Maclehose & Sons,

2" ed, 1914) 375.

“0 Only two States initially had language providirappensation for takings—Massachusetts and
Vermont. See: Thorpe, above n 39.

“1 Only recently has there been a movement by therdlien States to adopt bills of rights. Victoria
became the first state to do so, with its adoptitihe Charter of Human Rights and Responsibilities
Act 2006(Vic), which took effect on 1 January 2007. Acdfitsis are not dealt with in the Charter, and
indeed property rights are mentioned only oncs, 20, which states, ‘A person must not be deprived
of his or her property other than in accordancé Veitv." Hence, this charter of rights refers righatk

to pre-existing acquisition law in Victoria. Theaster can be found at: Austlii <www.austlii.edu.au>
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great significance. But a deeper change was brewigr the surface. This change
found its chief expression in the federal constnal convention in Philadelphia in
the summer of 1787. An often overlooked aspechisf ¢convention was expressed in
its final words, found in Article VII: ‘The Ratifiation of the Convention®f nine

States, shall be sufficient for the Establishmenthess Constitution ...” (emphasis
added). The ratifying source was not the state legislaturest was the people
themselvesin specially organised ratifying conventions. Tdtate legislatures were

bypassed in the process.

Why were the State legislatures bypassed? Becduséuadamental distrust of such
legislatures by the founders of the new federakttution. James Madison was one
of the chief of these founders, and strongly urgedchethod of oversight by the
Federal Government of Acts of the individual Stkggislatures. This was because
‘[e]xperience had evinced a constant tendencyersthtes to ... [among other things]
oppress the weaker party within their jurisdictiotfsMadison urged adoption of a
‘legislative veto’, which would have allowed the degal Congress to review and
either approve or disapprove of every legislatived the State&® As for the Federal

Legislature, it would be controlled and limited the constitution itself, which set

“2 Gaillard Hunt (ed)The Writings of James Madis¢New York: G.P. Putnam’s Sons, 1900) Vol 3,
121.

3 David O. StewartThe Summer of 1787: The Men Who Invented the @atiwsti(Simon & Schuster,
2007)52-53.The proposal for a legislative veto was contaimethé &' resolution of the Virginia Plan,
which stated that the national legislature wouldentne power ‘to negative all laws passed by the
several States contravening, in the opinion ofNb&onal Legislature the articles of Union”: James
Madison,The Debates in the Federal Convention of 1787 Whiaeimed the Constitution of the United
States of AmericéGaillard Hunt & James Brown Scott, 1987) Vol 2, 2
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specific limits on its power. Madison’s suggestimas overruled; but the distrust of

legislatures in the United States remained.

Indeed, this distrust was largely the result ofAlaés of the British Parliament that led
to the revolutionary war in the first place. The @mcan colonists had been upset that
their rights were determined by a distant body theltd unfettered power, and in
which there were no voting representatives from tiodonies. They tended to
overlook the fact that they were still Englishmemowetained the rights guaranteed to
all Englishmen—a point repeatedly made by the Ist@lamong them who urged
reconciliation with the Crowf® But for the rebels, reconciliation was not enough.
They revolted instead. The initial lack of Britisbntrol of the American colonies had
proven fatal. When control was attempted lategratfte colonists had grown used to

independence and free dealings, it was highly teslen

Yet in spite of their rejection of the British Harhent, the new American state
legislatures lost little time in likewise establisp themselves as omnipotent bodies,
copying the British model. Many citizens were insed at this practice, and felt that
something needed to be done to check the powdreodtate legislatures. They found
their solution in the creation of written constituts as the supreme law of the land,

which rose above the power of the legislatures. gireary example was, of course,

“*4 The delegates replaced Madison’s proposed ‘Idiyislaeto’ with a ‘judicial veto’ based on limits

on state power in Article 1, Section 3, which wobklreviewed and enforced by the courts. As stated
by Governor Morris, ‘a law that ought to be negatiwvill be set aside in the Judiciary department an
if that security should fail; may be repealed byational law’: Hunt, above n 42, Vol 3, 489.

“5 For a more detailed discussion of the positiothefloyalists, see: Claude Halsted Van TyHee
Loyalists in the American Revoluti¢fhe Macmillan Co, 1902).
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the Federal Constitution, which clearly stated titawvas the supreme law of the

land?*® and that Congress was not omnipotent as was tfiar®ant in Great Britaifl’

Within a few short years after the Federal Conwenin 1787, virtually all of the

States redrafted their constitutions. When theysdidthey followed the lead of the
Federal constitutional convention in Philadelpmaliv87, and of State constitutional
conventions in Delaware and Massachusetts priot8a0, in which the revised

constitutionwas not created as a legislative A€he Constitution and its declaration
of rights were drafted by an independent constit&l convention and ratified by a
vote of the people, so that the Constitution wautd be dependent for its existence
on the legislature. Rather, it would be superioletpslation, and the State legislature
would thereafter be subject to*ftBecause of this, generalised acquisition protastio
in the American States became constitutionally dasgther than being legislatively
based. This was a unique change from the acquisiégislation that had existed

before. By this means, acquisition protections vedeated to a higher status.

“® This ‘supremacy clause’ is found at Article Victen. 1(2).

“" Limitations on the power of the congress are doethin Article 1 of the Constitution. It should be
noted that Parliamentary supremacy in Great Briaiiit existed in the 1800s has not continuedeo th
present day, largely due to its involvement inBueopean community. The Britistuman Rights Act
1998 (UK) protects private property by invoking iake 1 of the & Protocol of 20 March 1952 (Paris)
to theEuropean Convention for Protection of Human Rigiitid Fundamental Freedono$ 4

November 1950 (Rome). British governmental act®al$o subject to review in the European Court of
Justice. Two expropriation cases involving the BldiKingdom in the context of milk quotas are:
Wachauf v The Stafé989] ECR 2609, [1991] 1 CMLR 328&. v Ministry of Agriculture, Fisheries
and Food[1994] 3 CMLR 547.

However, the Parliamentary supremacy of the indiaidAustralian states in respect to acquisitioitls st
remains today. Se®urham Holdings Pty Ltd v New South Wd2801] HCA 7; 205 CLR 399 (2001)
156 ('... so far as the powers of a Parliament ofeaeSof Australia to permit the acquisition of
property without the payment of compensation arecemed, a long line of opinions in this Court
upholds the existence of that power ... These detséguate the power of a Parliament of a State to
the uncontrolled legislative authority enjoyed bg Parliament of the United Kingdom in its own
sphere.’)

“85ee: Adams, above n 37, 72-73, 83-90. Delawareistitational convention of 1776 dissolved itself
after its work was done, stating that 'we are mated with the legislative power": lbid, 74. The
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Madison explained this ‘essential difference betwtde British Government and the

American Constitutions’ by noting that:

[The British] Parliament is unlimited in its powesr, in their own language, is omnipotent.

Hence, too, all the ramparts for protecting thehtsgof the people—such as their Magna
Charta, their Bill of Rights, &c.—are not rearedaagst the Parliament, but against the royal
prerogative ... In the United States the case tisgather different. The People, not the

Government, possess the absolute sovereignty.lefiature, no less than the executive, is
under limitations of power ... the great and esaknghts of the people are secured against
legislative as well as against executive ambitidihey are secured, not by laws paramount to

prerogative, but by constitutions paramount to l&Wws

Hence, in respect to acquisitions in the Unitedte€Staan additional constitutional

layer of protection was added that went beyondelgigen in an acquisition statute.

Courts were charged with verifying that the consiinal as well as the statutory

protections were complied with. As expressed byAamerican scholar writing in

1894:

[R]legard must be paid to the radical differenceMeen English and American statute law.
The lawmaking power in this country is subject bmstitutional restrictions. Parliament is a
law unto itself. Therefore the only question tophe in an English court is—What does the

Act mean? In this country a further question maybt. Is the Act constitutionaf?

Massachusetts constitution of 1780 was submittgubpular vote before it could be adopted: Ibid, 83-

90.

** Hunt, above n 42, Vol 6, 386-387.
*0 Randolph, above n 27, 8. As noted above, the mupreture of Parliamentary power in Britain has
changed in recent years due to European influeiSess. above n 47.
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So naturally, when courts in the United Statehi@é1800s reviewed acquisitions, they
did so first and foremost from a constitutional nsaoint. Such constitutional
provisions were considered to be self-executingd, \aare not dependent on enabling
legislation to be enforcett.While individual legislative acquisition Acts stilsually
specified procedures and discussed public use amgensation, such legislation was
first reviewed by the courts in light of constitiial principles—was the acquisition
legislation constitutional or not? Only if it wasudd the court proceed to a discussion

of whether the act had been properly followed.

In sum, acquisition protections in the United Stateere now considered to be
constitutionally based, rather than statutorilydshsor based on the common [w.
The legislature’s power to acquire was overshadowsd the individual's
constitutional right to be protected from the asgion. The focus shifted from
legislative authority to that of personal protesti€ourts were the bodies charged

with making this additional determination of congibnality.

The additional layer of constitutional protectiomsthe United States created an
additional body of law, and therefore an additionatdle that had to be dealt with.
Review of an acquisition by the courts in the Usif&tates was no longer a simple
matter of looking to see if the statute had bedlod@d. A more extensive review
was also required, as to whether the acquisitiahtha statute that required it were

constitutionally sound. This double review requirgdditional time and pleadings,

*1 |rving L. Levey,Condemnation in U.S.AC. Boardman Co., 1969) 9, citirfrippe v Port of New
York Authority 35 Misc 2d 744, 231 NYS2d 818.
52 See Randolph, above n 27, 8.
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and perpetuated the idea that the written Constitutvas the ultimate word on
acquisition law, and could not be defied by thadiedure. Accordingly, acquisition

law in the United States has traditionally requineare questions and more hurdles.

In Australia, things were altogether different. 1845, the British Parliament enacted
the Land Clauses Consolidation Act 18%5which was the first British statute to
provide general acquisition standards and requinésn@pplicable to all acquisitions.
With this statute in place, it was no longer neags$or each legislative acquisition
Act to spell out all of the acquisition requiremei detail. Rather, reference only
needed to be made to thand Clauses Consolidation Aict cover the general details
of the acquisition. In the ensuing years, eachhef Australian State legislatures

enacted their own modified version of this Att.

As for State constitutions, the Parliament in GrBatain enacted thé\ustralian
Constitution Act No. 2 18580 which provided for the establishment by each dalon
legislature of constitutions and separate colog@lernments in New South Wales,
Victoria, Van Diemen’s Land (Tasmania), South Aak#r and Western Australia.
The Act indicated that the main purpose of the m®nstitution was to lay out a
structure of government, and no mention was madéroéder issues such as a

declaration of rights. Each new constitution hadbto reviewed and approved by

*3Land Clauses Consolidation Act 1845& 9 Vict. c. 18 [8 May 1845]. The official titlef this Act is
surprisingly clear: ‘An Act for consolidating in @rAct certain Provisions usually inserted in Acts
authorising the taking of Lands for Undertakingaqfublic Nature.’

¥ Brown, above n 34, 12-14. As an example, the Tag@maAct acknowledged that 'it is based upon
and closely follows théands Clauses Consolidation Act 18d&perial), 8 & 9 Vict.,, c. 18."' See:
Tasmanian Land Clauses Act, 18%und inThe Public General Acts of Tasmania, 1826-1936
(Butterworths, 1936) vol 6, 31.

55 australian Constitution Act No. 2 18518 & 14 Vict. .59, sec. 32.
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Parliament in Great Britain. However, the Act atganted the colonial Governors
and Legislative Councils in each of these colorles power to later modify the
constitutional structure put in place by the newstitutions if they did not like it.

There was no allowance for a referendum of the lgeop the matter, but the

Governor and Legislative Council were to make sti@nges on their owt.

Starting in 1855, the Australian colonial legislasi began forming their self-
governing constitution¥. None of them inserted compulsory acquisition lamguin
the body of their constitutions, inasmuch as suchegtions continued to be found in
the individualised legislative Acts, or more pautarly in the version of théand
Clauses Consolidation Actidopted in the relevant colony. This should comena
surprise since the Australian State Constitutioasevwwthemselves legislative Acts, and
were not created by way of a constitutional conieenof the people as in the United
States. It is true that each Constitution also @ioetd amendment procedures which
had to be followed by the legislature, and whichuldanot have been part of normal
legislation®® While this added an extra step for constitutioctenge not found in
normal legislation® the Constitution was still not enshrined as thanaite law as in

the United States, since it was the legislaturd, rast the people, who had the power

%% |bid. The power of colonial legislatures to modifeir constitutions was reaffirmed in tBelonial
Laws Validity Act 1865which stated that ‘every colonial legislaturelshave ... full power within its
jurisdiction ... to alter the constitution thereof : Colonial Laws Validity Act 18628 & 29 Vict. C

63, s 5.

" Melbourne, above n 10, 399, 392-432.

*8 The amendment procedures were known as ‘mannefoamdprovisions. For a discussion of the
colonial constitutions and how they evolved, sée.Rumb, The Constitutions of the Australian States
(University of Queensland Pres&? 2d, 1965).

* The various amendment procedures of the Statetifidgith Acts can be reviewed in:
www.austlii.edu.au.
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to make amendment8.Most importantly, since there were no acquisitibandards
specified in the constitutions, Australian StateliBaents retained ultimate power

over all acquisitions through ongoing legislatfon.

The Parliament in Great Britain quickly demonstuaits intention to carefully review
the new Australian state constitutions submitted to the 1850s. When New South
Wales and Victoria included in their new constbag that their Parliaments would
have power to deal with Crown lands, the BritishliBaent concluded that they had
exceeded their authority in doing so, since supbwer had not been provided in the
Australian Constitution Act of 185€onsequently, the British Parliament had to pass
new Acts to acknowledge that these colonies wowddehauthority over Crown
lands®? Clearly, any acquisitions or Bill of Rights typé language inserted by the
colonies into their constitutions would also hav&ceeded the mandate of
Parliament’s 1850 Act. However, none of the Ausdralstates attempted to insert

such language.

Since acquisitions were not covered or discussélteimew State constitutions,
Australian State Parliaments still retained all powver acquisitions, just as in the
British model of the time. This concept was expedssiost ably in 1915 by Edmund

Barton, of Australia’s High Couff This was the same man who was the driving

€0 None of the manner and form provisions providedaftproval by the voters. Ibid.

®1 SeeDurham Holdings Pty Ltd v. New South W&2801) 205 CLR 399.

52These Acts are found at: 18 & 19 Vict. ¢ 54 & 55.

53 Edmund Barton, from New South Wales, was one @itlin proponents of the federation
movement in the late 1890s. After federation, hgextas Australia’s first Prime Minister, and then
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force behind adoption of the acquisition languagentl in s 51(xxxi) of the
Commonwealth Constitution in 196bUnlike the individual states, the
Commonwealth Constitutiotloeshave an acquisition limitatioh.However, it

applies only to acquisitions by the Commonwealtt,the State&

Speaking in 1915 as a member of Australia’s Highir€regarding the power of the

Australian states ‘to expropriate real propertystatute’, Barton noted that:

If the property is taken without compensation, tisato say, if it is confiscated, the question
which arises is constitutional only in the politieend not in the legal sense. In other words a
statute passed by a Sovereign Parliament is equétiyn the legal rights of the legislature
whether it nakedly confiscates property or takegiin terms of payment more or less. That is
the position in the United Kingdom, and the rigbtrfs from the Sovereignty of Parliament ...
the power to make laws is unlimited in New Southl&¥aave by territorial jurisdiction, and,

since January 1901, by the Federal Constitutisome respecft.

a justice of the High Court. For a more completedssion of Barton’s contributions, see: John
ReynoldsEdmund Bartor{Angus & Robertson, 1948).

% For a discussion of the creation of the commonthestquisition clause, and the purposes behind it,
see: Duane L. Ostler, ‘The Drafting of the Commoaltie Acquisition Clause’ (2009) 28(2asmania
Law Review211.

% The Commonwealth acquisition clause provides pasiiament shall have power to make laws for
‘The acquisition of property on just terms from &tgte or person for any purpose in respect of whic
the Parliament has power to make lav@mmonwealth Constitutios 51(xxxi). Additionally, unlike
the individual state constitutions, tB®mmonwealth Constituticsontains amendment procedures that
require not only approval of both houses of Pariatnbut also approval by persons in the States and
Territories who are entitled to elect the Hous®epresentatives. Se@ommonwealth Constitutips
128. Hence, in some respects, the Australammonwealth Constitutiomore closely resembles the
Federal and State constitutions in the United State

56 Because the Commonwealth was subject to thisdtioit but the States were not, the
Commonwealth, in later years, adopted the cregiigetice of sometimes providing funding to the
states in exchange for their acquisition of propert behalf of the Commonwealth, regardless of
whether the acquisition was conducted on just teBaePye v Rensha{d951) 84 CLR 58. This
practice has recently been ruled unconstitutiogahk High Court. SedCM Agriculture Pty Ltd v

The Commonwealt{2009) 240 CLR 140.

57 NSW v Commonwealfti915) 20 CLR 54, 78.
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Barton expounded further: ‘THéew South Wales Constitution Achpowers the
Parliament of that State to make laws for its ‘@eacelfare, and good government in
all cases whatsoever’. The grant includes of cotlmsg@ower of expropriation (or
eminent domain, if that term is more pleasirag)gording to the sole judgment of the
Parliamentof the State on the question of the public welf&i@arton then noted the
difference between this position and the way thstged in the United States. He
stated that ‘[ijn some of the States of the Amarithion the power of expropriation
is limited by their Constitutionso acquisition on just term&’.Since ‘just terms’ was
not mentioned in any of the American State Cortstitis,° this was a direct
reference to the due process and takings protelainmyuage in those constitutions,
and how these protections served to restrict tislbgure in its exercise of the
acquisition power. Barton noted that the Commonthesg a national body had
recently adopted a similar limitation: ‘[s]o in okederal Constitutiomot only must
the terms be just, but the power is limited toggthegposes in respect of which the
Parliament has power to make laws.” Such was reot#se in the Australia states,

since:

the power of the Parliament to assume or resumeapepty is as absolute quoad New South
Wales as the power of the Parliament of the Unit@dgdom in its sphere, with this
gualification only, that the power of any State tbE Commonwealth must be exercised

subject to théederal Constitutiord*

®8 |bid (emphasis added).

% Ibid (emphasis added).

0 See Ostler, above n 64, 233.

"LNSW v. Commonweal(i915) 20 CLR 54, 78.
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Barton concluded by noting that there was nothmthe Commonwealth Constitution
that restricted New South Wales from its acquisitd wheat during the First World

War.?

Hence, in the 1800s there was a fundamental diféereegarding the constitutional or
legislative basis of acquisitions in the stateshim two countries. The reason for this
was the different circumstances in each countryangigg the creation of state
acquisition legislation and the state constitutidnsthe American states, generalised
acquisition protections were primarily providedthg Constitution. While acquisition
legislation was also enacted in all the Statesctmestitutional acquisition protections
continued to reign supreme. In the Australian Stdtewever, acquisitions were
governed by legislation rather than the ConstitutiorThe Australian State
constitutions were legislative Acts, amendable hg tespective state legislatures
rather than the people, and contained no refereacacquisitions> Just as in
England, the Australian state parliaments retaioedoing authority over their

constitution, and were not subordinate t& idlence, when Australian courts reviewed

2 |bid.

3 The clearest expression of this is foundisrham Holdings Pty Ltd v New South Wa|2801) 205
CLR 399, in which the court justified a significaetduction in compensation that clearly would not
have met the just terms standard undeGbemonwealth Constitutiods recently as 2007, the
Supreme Court of New South Wales declaredithorised Officer Christine Tumney (NSW Food
Authority) v Nutricia Australia Pty Ltf2007] NSWSC 1215 (2 November 2007) that the NSW
Constitution was an ‘uncontrolled constitution’,iorother words, one that can be changed at will by
parliament without the involvement of the peopls.oted above however, ti@mmonwealth
Constitutionis a different story. Section 128 of that Consitta describes an amendment procedure
that requires not only Parliamentary approval,disit the favourable vote of a majority of electara
majority of the Australian states.

" This continues to be the case in Australia todayjuisitions are still not discussed in the various
Australian State constitutions, but are dealt witlly in legislation. The state constitution Actsdze
reviewed in: Austlii <www.austlii.edu.au>. The Artatan state Parliaments still retain unlimited
power to acquire, even without compensation. Seeven 73.
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acquisitions they looked only to the acquisitiort And not also to the Constitution as

in the United States.

To what extent did this difference in the sourceacfuisition protections impact the
law in Australia and the United States? While dietlrere was a difference between
whether acquisitions are constitutionally or legfisiely based in the two countries, it
is noteworthy that the same protections of due ggscpublic use and compensation
continued to exist in both countries. In Austrahathe State level these protections
were found in the generalised acquisition Acts Whiere originally derived from the
1845Land Clauses Consolidation Act Great Britain’> At the Commonwealth level
after 1901, these protections were found in s 5djxof the Commonwealth
Constitution In the United States, these protections weretitatisnally protected at
both the state and federal level, and also fourldgislation. But the substance of the
protections were the same, regardless of whereweeg found. This is again because
both countries derived their acquisitions viewpdiin the British common law, and
under the common law these three elements are s@gegrotections when private

land is takerd® Indeed, the concept is embodied in the MagnaaCaHence, both

S Land Clauses Consolidation At845 8 & 9 Vict ¢ 18. Each colony had to adopt its ovemsion of

this Act, since the laws of the mother country miad apply in Australia after 1828, unless they were
directed specifically at the colonies, or unlesytivere adopted by the respective colonies. Metmgur
above n 10, 36, 116-117.

® The British legal writer William Blackstone is wlly credited with this common law interpretation.
St. George Tucker, in his American re-write of Bdstone’s commentaries in 1803, stated that the due
process and takings protections were common lawmsxvhich the passage of the Fifth Amendment
‘rendered a fundamental law of the government efinited States’. St. George Tucker (ed),
Blackstone’s Commentaries: with Notes of Referetoclne Constitution and Laws of the Federal
Government of the United States, and of the Commalttwof Virginia(William, Young, Birch &

Small, 1803) Vol 1, 350. In 2009, Chief Justicerfete of the High Court of Australia stated that
interpretation of the Australia@ommonwealth Constitutidnan be informed by common law
principles in existence at the time of federatibhere is a principal long pre-dating federatiort,tha
absent clear language, statutes are not to beraedsb effect acquisition of property without
compensation. The principal was recognised by Blrie.:Wurridjal v Commonwealtf2009] HCA
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countries continued in the 1800s to carry on theidBr traditional view regarding

acquisitions, but in different forms.

Although the protections tended to be the samesdiuece of protections had a subtle
but profound effect on the thinking of the popudati In the United States, people
knew that their individual rights and liberties—inding property rights—were
protected by way of a document that could not gdml changed. These constitutional
property protections were ‘paramount to laws’ eeddiy the legislature as Madison
said’® including acquisition laws. This added constitngib protection of property
rights has created an entirely new body of law.eXample can be seen in the case of
Chicago B & Q Railroad Co. v City of ChicagtThe city argued that the acquisition
question ‘was one of local law meref{’ The Court disagreed, noting that ‘a state
may not, by any of its agencies, disregard the qtrtional] prohibitions of the

Fourteenth Amendment:

2 (February 2 2009), 76. Chief Justice French wastikely referring to the following statement by
Blackstone in 1765: ‘So great moreover is the reégédthe law for private property, that it will not
authorise the least violation of it; no, not eventhe general good of the whole community. If &ne
road, for instance, were to be made through thergte of a private person, it might perhaps be
extensively beneficial to the public; but the lagrmits no man, or set of men, to do this withoet th
consent of the owner of the land ... In this and ksintases the legislature alone can, and indeed
frequently does, interpose, and compel the indalido acquiesce. But how does it interpose and
compel? Not by absolutely stripping the subjedtiefproperty in an arbitrary manner; but by giving
him a full indemnification and equivalent for thgury thereby sustained.’: William Blackstone,
Commentaries on the Laws of Englgkford, 1765, facsimile reprint, 1979) Vol 1, 1335

" See: above n 39. ‘Law of the land’ and ‘due preasdaw’ were considered similar if not identical
concepts, since the time of Sir Edward Coke, imftiz jurist and legal scholar in England: E. Coke,
Institutes of the Lawes of Engla(ti797) (Garland ed. 1979) Vol 2, 50.

"® Hunt, above n 42, Vol 6, 386-387.

9 Chicago B & Q Railroad Co. v City of Chicad66 US 226 (1897).

% |bid, 233.

® Ibid, 234.
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The Australian States, on the other hand, did metuds in their constitutions the
Government's right to acquire private property. ISpcivate property rights were for
the most part protected the same way they werer@atGBritain in the 1800s, by
virtue of unwritten protections in the common lalihe courts stood as guardians of
those rights similar to the United States. But bseathe Australian State Parliaments
retained unlimited power, at least in theory, Aalkans recognised that their property

rights were ultimately subject to Parliamentary poff

B Crown grnats

Another distinction between the acquisition lawtaeveloped in the two countries in
the nineteenth century had to do with the origiteald grants in the colonies,
sometimes referred to as ‘Crown grants’. Of couttse Jand in both countries initially
belonged to the Crown from the date of settlemieaiter, of course, it was passed on
to private landowners. The original grant of larydtilre Crown to a private party, and
sometimes the grant from that original recipientother parties, often contained
certain conditions, such as a reversion of the tartie Crown if certain conditions of
settlement were not met, or that a portion of #ellwas reserved for public roads.

Hence, an acquisition was contemplated and proviolegears before it took place.

82 \While acquisition law in Australia has changedsithe 1800s, this point of view has continued to
persist among many of the populace to this dayr&sgions of it can be seen in popular culture, such
as the 1997 movidhe CastleAs Emmet J stated Bpencer v The Commonwed#008) FCA 1256
(26 Aug. 2008), ‘A State can acquire land or ottreperty, by resumption or otherwise, on any terms
authorised by its Parliamenthether just or unjustf a State Act provides for resumption of land on
terms which are thought not to be just, that in@tonsequence legally: it cannot affect in any tiey
validity of the State Act or of what is done uniterThe Australian High Court recently gave ledoe

an appeal of this case. S&gencer v. Commonwealtt010] HCA 28 (1 September 2010).
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But when the actual acquisition took place yeatex Jahe reservation in the grant was
often forgotten or overlooked by the landowner.tBig time, he considered the land
to have been his and resented any acquisition efespecially without
compensation—just because such acquisition had pemmded for long ago in the

Crown grant. He then brought suit, contesting then@ grant.

In the United States, there were only a handfidusth early land grant cas€sall of
which were in Pennsylvania, and which tended taipoearly in the century and then
diminished in numbers as time went on. The othatest simply disassociated
themselves from the original Crown grants earlyhigir history due to the revolution,
and therefore had no Crown grant cases at all.ustrAlia on the other hand, there
were a significant number of Crown grant casesutpnout the 1800% This is in
stark contrast to all other classifications of d@sijion cases between the two
countries, in which the American cases always Bwmamntly outnumber their
Australian counterparts. This numeric differencemge again a direct result of the

founding differences of the two countries, inasmuash property law in Australia

8 It should be noted that the United States acquiredmber of territories during its expansion ie th
1800s, mostly from Mexico and Spain. Many of theeely acquired lands had pre-existing land
grants, often derived from the crown of Spain har Mexican government. A body of law has
developed in the United States regarding how suahtg are dealt with. For example, see: William W.
Morrow, Spanish and Mexican Private Land Gra(Bancroft-Whitney Co, 1923). Obviously

Australia has no parallel for such grants, sind@g acquired very little territory in its histdirpm

other nation States. The present section confiself to a comparison of the grants in the original
colonies in each country, which were derived frowa British crown.

8 In terms of specific numbers, nearly 20% of the feustralian acquisition cases in Australia in the
1800s were Crown grant cases. Nor were these Aiasti@rown grant cases isolated to the early days
of the Commonwealth as one would expect. As thadies marched on, one would think that crown
grant disputes would diminish as property repegtellanged hands and distanced itself farther and
farther from its crown grant beginnings. Howevlag humber of Australian Crown grant cases in the
decades of the 1800s remained remarkably consigteete were four such cases in the 1820s (the
decade between 1821-1830, inclusive), three i1 889s, four in the 1840s, four again in the 1860s,
three in the 1870s, five in the 1880s and oneaénli0s. These numbers are the author’s best éstima
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continued to respect the original Crown grants,levthie States in the United States
generally ignored the original grants after tiestlie Crown were severed in the

Revolution.

It should be acknowledged that some of the diffeesnbetween the two countries
regarding Crown grants may also result from theingrof the Crown grants. The
Crown grants in Australia occurred in the early A80only a short time before the
cases in question. The original grants of lanch@American colonies however dated
mostly from two hundred years before, in the 1688d were of many different
types® In Pennsylvania the grants which resulted in laguisition litigation were
grants by William Penn in 1681, of land he had nesfrom the Crown. The linkage
between these land grants by Penn and the law fe@indomain was, in the words

of one scholar, ‘peculiar to Pennsylvarf&He further explained as follows:

It had been the original intention of William Petmlay out all the streets in the cities and
towns and the great roads and highways from towlowm ... and not until that was done to
grant lands to individuals, thereby obviating thking of lands from private owners for streets

and roads. This was found practicable in one goégt (within the original limits of

based on his personal, detailed review of the daste reported digests for all the Australianesa

and also Australian newspaper reports of cases.

8 One historian noted that there were three prindipees of grants from the Crown in respect to the
American colonies, which grants had more to do Witir political organisation than their lands. The
three types were the provincial, the proprietary tire charter. Provincial governments were governed
by commissions created by the King. There werestsites with such governments: New Hampshire,
New York, Virginia, North Carolina, South Caroliaad Georgia. Proprietary governments were based
on land grants from the crown to individuals, sashWilliam Penn and Lord Balitmore. The colonies
with this form of governance were: Pennsylvanialaidare and Maryland. Charter governments were
based on letters patent which created a governineorigoration, in which the grantees had some
control over the land. The colonies with this tyfeyjovernment were: Massacuhsetts, Rhode Island
and Connecticut. The main point is that the prooé$snd acquisition tended to vary based on when
and how the colony was organised, rather thanvdtig a single, consistent method as in Australia.
See: Thomas Donaldson (e@he Public Domain, its History, With Statistig@overnment Printing
Office, 1881) 465-466.
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Philadelphia) and accordingly was done. It wastbimpracticable, however, to thus lay out
the great roads and highways ... in other towns,esatcthat time no other cities or towns
were planned definitely. Hence Penn abandonedsttiisme of laying out roads and streets
... To make it unnecessary to compensate private ween land was taken later for public
roads and streets, each grantee was compensateidiorlater taking at the time of the
original grant by the addition of six percent [@nt added] to each grant for which no
payment was made by the grantee. Consequently Veimehwas taken later for roads and

streets no compensation was required, compensatiesdy having been maffe.

Hence, in this land grant from William Penn, anraxix acres of land out of every
one hundred was added to the grant, with the dondithat it was specifically

reserved to be used later for roads. It was thisr€8érvation for roads that became
the subject of litigation in Pennsylvania when thied became valuable many years

later, when the free gift of extra acreage was ndstgotten.

The approach to these types of cases by Pennsgleaarts is described quite well in
a trio of cases at the turn of the century, aroa800% In each case, the 6%
reservation in the grant essentially took the prgpeut of the typical acquisition
pattern. Basically speaking, because of the larguag the original grant,
Pennsylvania courts did not consider that thereamascquisition at all, and therefore
obviously no compensation was needed. The only mixee was for the value of
improvements placed on the land. Compensation wasidered to have already been

given many years earlier when the extra 6% of laag given for free. Hence, the

8 Harold S. Irwin, ‘Constitutional Right to Competisa for Injuries to Property in Opening or
Grading Roads in Pennsylvania,” (1931)C3Bk. L. Rev192, 193.
® Ibid, 193.
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property owner had use of this free land for maagirg—Iland which he otherwise
could not have used, and which presumably he maaleeynfrom. While property

owners nonetheless sought compensation becausbdaldegome to consider the extra
6% of land to be ‘theirs,” such claims were unsgsé@ unless the land taken for
roads exceeded 6%, or unless valuable improventerdsbeen placed on the land
taken for roads. Such compensable improvementdlysimnsisted of houses, grain

or orchard$?®

Noteworthy among these early cases was one in M@enachan v Curwirt® The
main issue was whether ruling in favour of the @d grant from William Penn
violated the constitutional prohibition of acquginprivate property without
compensation. After all, the grant had been givee dundred years before the
American Revolution. The Constitution with its ‘taggs’ protection language was
much newer and, it was argued, should compel cosgtiem in any event.
Essentially the claimant was asking the court sakrwith recognition of the British
link in the chain of title, since the revolutioncharguably severed any connection
with the Crown or William Penn. The argument faild@dhe Court indicated that the
State Legislature had succeeded to the rights tiawii Penn under his grant, and that
it did not consider ‘the legislatures applying atam portion of every man's land for

the purposes of laying out public roads and higlsyayithout compensation, as any

8 The cases ar@reckbill v. Turnpike3 Dall. 496 (Pa. 1799Feree v. Meily3 Yeates 153 (Pa. 1801);
andM’Clenachan v. Curwin3 Yeates 362 (Pa. 1802).

® |pid.

% Ibid
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infringement of the constitution; such compensatiaring been originally made in

each purchaser's particular gratit’.

Indeed, recognition of the original Penn grants—rasgumed by the Legislature—
was the law in Pennsylvania not only around the &80, but also from then until
now. For example, twenty years after the first obof litigation on the issue, the 6%
rule was again upheld in the 1830 cas€ofnmonwealth v Fishéf The same thing
happened twenty two years after that in the 1852 céPlank-Road Co. v Thomas
Indeed, this ‘six percent rule’ is still the law Rennsylvania today. In the 1958 case
of Creasy v Steveri$ the Court discussed this rule, concluding thavauld apply
and no compensation would be given where land visgsigally taken and ‘actually
used for road constructio®’.Again however, none of the other American Statagh
followed this pattern. In all the rest of the statéhe revolution created a break
between the original Crown-based grants and stsenaption of control over public

lands. Any reservation in the original grant cothldrefore be safely ignored.

1 |bid.

92 Commonwealth v Fishell Pen. & W. 462 (Pa. 1830). The Court noted {ffadm the first
settlement of this country ... the invariable usage law was ... to add six acres for every hundred,
for roads, &c. ... that whenever the Commonwealthugid a public road necessary ... it might make
it without interfering with the private right of grnndividual. The right of the state to take sixexout
of every hundred acres sold, is not an impliedtrigit an express reservation.”: Ibid, 464-465.

% pPlank-Road Co. v Thomaa0 Pa. 91 (1852). The Court stated that ‘everytgsatand within this
Commonwealth, from the first settlement down topghesent day, has contained an express reservation
to the state, of six acres out of every hundredrdads. The legislature may authorise the land so
reserved ... without paying the value of it ... The gércent belongs to the state, and she may
constitutionally appropriate it to the use it wasamt for.”: Ibid, 93-94.

% Creasy v Stevend60 F. Supp 404 (W.D. PA. 1958) (overruled oreotjrounds itMartin v Creasy
360 U.S. 219 (1959)).

% |bid, 416. Because what was takerCireasywasaccesgo a pre-existing state road, rather than
physical land, the court granted compensation.
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In the Australian Crown grant cases, the courtsdgimilar to those in Pennsylvania.
Again, the main difference was not in the rulindgscourts in the two countries in
respect to whether compensation should be paid wieas were acquired pursuant
to a reservation in a land grant. Rather, the diffee was in whether such grants with
their conditions and reservations were even reseghat all. In Australia, virtually all
of the states continued to recognise Crown grdmtsughout the nineteenth century,

and continue to recognise them even today if tieel meises®

The Australian position is given in the 1876 Newu®oWales case ohllen v

Foskett’’ in which the Court stated bluntly that ‘[i]t iseglr that where a right of road
is reserved in the grant, no compensation candmet’?® This refusal of the courts

to compensate for reserved land was upheld evenewbeg periods of time passed
between the grant and the acquisition for the réam. example, the famous 1886
New South Wales case 6boper v Stuart® dealt with a Crown grant that was made
in 1823. This Crown grant included a reservatibri® acres anywhere in the grant
‘as might be required for public purposes.” Theereation was exercised by the

Crown in 1882, fully 59 years after its issuancke Tourt ruled that the reservation

was still valid irrespective of the rule againstrpmduities, laches, acquiescence or

% Many cases over the years have dealt with resensain original crown grants. A recent example
can be found inCadia Holdings Pty Ltd & Anor v State of New Soiales & Anof2008] NSWSC

528 (30 May 2008) (Dispute about original resensain subsurface minerals in Crown grant).

9 Allen v Fosket{1876) 14 SCR (NSW) 456.

% |bid, 460. However, this case is unique in thatglovernment overlooked its right to obtain thedroa
under the reservation and instead obtained it uadead Act which required compensation. The Court
ruled that compensation was therefore requiredy éveugh it would not have been required if the
government had acted under the reservation ratherthe road Act.

% Cooper v Stuarf1886] 7 SWLR 1 (NSW) (eq).
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delay. This case was appealed to the Privy Coim&hgland, which—in addition to

its famous ‘terra nullius’ repudiation of Aborigiritle—upheld the reservatioff®

However, colonial governments in Australia wereuiegd to provide compensation if
the Crown grant reservation was found to not apmlysome reason. For example, in
the 1899 Western Australian case DPixon v Throssef’! it was held that

compensation was required if the resumption was fourpose other than those listed
in the reservation. IfEx Parte Smart®® the Registrar General on his own initiative
inserted reservation wording in the grant, whichrdimy devalued the land. The
Court held that the Registrar had exceeded hisoatithand ordered him to issue a
new certificate without the reservation, which wbubf course be subject to

compensation if acquired.

Just as in the United States, the Australian cdwets that compensation must be paid
if improvements had been installed on the land medu This is seen ifstewart v
Cheynég® in which the Court said compensation must be giieera house on the
acquired property if the claimant could prove thatvas his house. Since he was

unable to do so, his claim of compensation wasedkni

In sum, court decisions in respect to original lgnaints were nearly the same in both

countries. Courts in each country ruled that theas no acquisition if government

10011889] 14 App Cas 286.
%1 bixon v Throssel[1899] 1 WALR 193.
192 Ex Parte Smarf1867] 6 SCR 188 (NSW) (law).
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took land for a road reserved in a land grant, amtbe land taken exceeded the land
reserved in the grant, and unless there were ingpnewts installed on the land. The
main difference between the two countries in respesuch grants had to do, again,
with the nature of the founding of each countryc&ese the American colonies broke
with Great Britain, most states ignored the origilaad grants from Great Britain.
Only Pennsylvania was an exception, which contirtoecognise the original land
grants of William Penn to this day. In Australia thke other hand, there was no break
with Great Britain and therefore all of the statestinued to honour the original

Crown grants throughout the nineteenth century.

C Injurious affection and consequential damages

When the early acquisition cases of the two coestrare compared in which
differences in founding philosophy have no impé#uwt, outcomes in the two countries
tend to be surprisingly similar. This is true whaththe cases were in respect to
railroads or highways or flooding or whatever etsgy have been the motive for the
acquisition:®* The three basic acquisition protections in theti@ricommon law—

compensation, public use or purpose and due pramegsst terms fairness—were

almost always respected and upheld. This tendbd tbe result regardless of whether

the source of the protection was statutory or ctutignal.

193 Found inLaunceston Advertisefl3 January 1842 (Supreme Court of Van Diementsil.Montagu

J, 6 January 1842), contained Decisions of the Nineteenth Century Tasmanian Sup€ourts

<http:// www .law.mqg.edu.au/sctas>.

194 The author reviewed and compared a very large eamibAustralian and United States cases in
respect to acquisitions for railroads, roads, flnogdand other issues, and found no significant
difference between the holdings of the cases imviloecountries. Courts in both countries granted
compensation under similar terms, as long as thaisition was for an acceptable public purpose, and
basic procedural fairness had been complied with.
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A sample of the case law in one particular areaurioys affection—provides a
demonstration of this similarity in legal resulthi$ was one of the issues that was
increasingly litigated in both countries in the 080and had to do with the extent to
which adjacent parcels of land, harmed somehowhbyatcquisition, should be the
subject of a compensation award. In the years sif€6€, this has become a heavily
contested and litigated area, particularly in respe what have come to be known as
‘partial takings’ or ‘regulatory takings’ in the lifad States® But as we shall see, it
was also a hot issue even in the nineteenth ceriimge there was no actual physical
acquisition, courts understandably reached difteriresults on whether harm to
adjacent land constituted a compensable acquisi@ohthe decisions were not static.
As we shall see, opinions tended to change as ¢ntury progressed, such that
compensation for this type of injury began to berenoommonly accepted. Most
importantly for comparative purposes between the ¢dauntries, this was an instance
where differences in their founding, populationgeography did not come into play.
As such, the courts in each country were free tabdéish rules without influence from
such factors. Interestingly, courts in both cowstriended to forge essentially the
same rules. In Australia, this type of scenariknewn as ‘injurious affection,” while
in the United States it was usually identified esn'sequential damagée$® One of

the main areas in which the issue arose in theaenéh century in both countries had

195 gee above n 33.

198 Consequential damages must be distinguished femerance damages, suffered by adjoining
property to that taken. As stated in 26 Am.Jur&x 830 ‘Eminent Domain’ (2004), ‘Severance
damages suffered by a remainder should be disshgdifrom economic damage caused by the
intended results of the condemnation of the pdatedn; the latter are consequential damages
attributable to the taking and not the severandbefemainder.’
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to do with the raising or lowering of the gradero&ds, although it often arose in

other contexts as well.

For example, when faced with grade-change casesitscan South Australia,
Queensland and New South Wales each ruled thaubedhere was only a negative
impact on land rather than a physical acquisittmcompensation should be p&id.
Hence, courts in these States initially repudidtesi concept of injurious affection.
As stated in the 1870 South Australian cas8tephens v Gawlgf® ‘it was intended
that private individuals might be made to sufféuiw for the public good*%°

The thinking was different in other states, howewerthe 1873 Victorian case &f
the Court found that landowners had a vested eapegtinterest in the street level,
and therefore compensation should be granted. &imekults were reached in other
Victorian case$! The reasoning for such a holding was expresse guéll in the
1900 West Australian case Ahnois v Mayor and Councillors of East Freemantfe

in which the court said:

It appears to us that it was not the intentionhef fegislature when they gave a discretionary

power to town Councils to make and improve stregiat a householder should be cut off

197 Road raising and lowering cases includgphens v Corporation of Gawldi870] 4 SALR 83;
Hobbs v The Municipality of Brisbaf#876] 1 QLR 58, 6 QSCR 21&obinson v The Borough of
Ashfield[1880] 2 SCR 169 (NSW). Cases with similar reshlisthat did not deal with road grades
included:Lord v City Commissioner26 April, 1 and 3 May, 1856, found in Legge, abovs, 912-
931;Nosworthy v Hallet{1869) 3 South Australia Law Reports 52.
13: Stephens v Gawl€i.870) 4 South Australia Law Report 83.

Ibid.
110 5inclair v United Shire of Mt. Alexand&t873) 4 AJR 28 (VIC).
111 5eeKing v The Mayor &c, of KeW1884) 10 VLR 183Kilpatrick v The Mayor & c., of Prahran
(1885) 11 VLR 203, 6 ALT 272.
112 Annois v Mayor and Councillors of East Freemar(le00) 2 WALR 10.
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from the street, without anything being done whigbuld lessen or mitigate the injury to his

property™3

Opinions on this issue sometimes changed over tifhe. best example of this is
found in South Australia, which in 1870 repudiategirious affection, but by 1890
began to embrace it. In the 1890 South Australase ofLucas v The Commissioner
of Railways* the claimant’s property was devalued due to cansion of a bridge.

The Judge said:

There is no doubt that the plaintiff's demand aa fide one. His evidence is that the actual
cost of the house was £349, and that he is witingell it now, damaged as it is, for £60, and
as | am convinced that the property will alwaydiékle to injury from a like cause, so long as

the works remain as at present, | do not thinkchisn of £150 at all excessive’

American courts had the same mixed results as fhstralian counterparts, with
some state courts granting compensation for hawmethby changing the level of a
road, while others denied it. The terminology adgtle different, as United States’
courts usually called this phenomenon ‘consequledéimages’ rather than ‘injurious
affection.” An example is the 1851 PennsylvanisecafO’Connor v Pittsburgit*®in
which the court ruled against compensation to tath@ic Church, which had built a
church house with the expectation that the existinget grade would stay the same.
Courts in other States agreed that no compensationld be granted where only

consequential damages were at issue and thereeleadnio physical acquisition, since

113 |a;
Ibid.
1141 ucas v The Commissioner of Railw4¥890) 24 South Australia Law Report 24.
115 |a;
Ibid, 31.
¢ O'Connor v Pittsburgh18 Pa. 187 (1851).

& .
Canberra Law Review

UNIVERSITY OF
CANBERRA



110 CANBERRA LAW REVIEW [(2011)

individual property owners should bear such burdeiose'’ For example, in an
1849 New York railroad case, the Court said:

The prohibition of the Constitution is against takiprivate property for public use without
making compensation; and not against injuries tohsproperty, where it is not taken.
Contingent future damages, or incidental and canesetipl injuries, of indefinite amount, not

capable of estimate, do not come within the Ffle.

Sometimes the debate was taken to the FederalCaurich tended to agree with the
majority rule that consequential damages in actipisicases were not allowed.
Perhaps the 1858 Federal caseSofith v Washingtd®® explained it best when the
Court stated that:

Private interests must yield to public accommodstane cannot build his house on the top of
a hill in the midst of a city, and require the graaf the street to conform to his convenience,

at the expense of that of the publfit”’

The majority rule in the United States was in adcord with that of Australia. This
rule was perhaps best expressed by the statemeBtephens v Gawl&! noted
above, that ‘it was intended that private individuaight be made to suffer injury for
the public goodl.22 Courts in the United States sometimes made refertm British

law on this subject when it tended to support tipgisition. Such was the case in

117 See, egRounds v Mumford® R.1. 154 (1852)Whittier v Portland and Kennebec Railrg&88 Me.
12168 (1854);Reynolds v Shrevepor3 La. Ann. 426 (1858).

Ibid.
119 5mith v Washingtor61 U.S. 135 (1858).
120|hid, 148. To this day the majority rule in theitéd States is against compensation in such cases.
‘As a general rule, in the absence of a constitai@r statutory provision to the contrary, a ...
governmental agency is not liable to an abuttingewior consequential damages resulting from the
grading or changing of the grade of the streetiginkay in front of his or her premises.’” See: 26
Am.Jur.2d sec. 211’Eminent Domain’ (2004).
121 stephens v Gawle#t So. Australia LR 83 (1870).
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Smith v Washingtowhere the Court asserted that ‘[tjhe law on thibject is well

settled, both in England and this counti3?.

However, just as in Australia, courts in some Statethe United States disagreed
with the mainstream position and awarded compeamsakor example, in the 1860
Missouri case ofackland v North Missouri Railroad Compatfy the court ruled that
compensation was a matter of right when a railro@tpany changed the grade of a
street or blocked a street. The Court in the 1888n6nt case dbabin v The Vermont
Central Railroad* did not even rely on a statute to support its godiconsequential
damages, but stated that the damages ‘must inchadegnly all direct loss, in being
deprived of the use of the land taken, but all egonential damage to the remaining

lands’ %8

The law in England and opinions of the Federal tsowere sometimes referred to in
discussions of the minority position as well, whielcognised consequential damages.
For example, in the 1856 Wisconsin cas&obdall v Milwaukeehe court referred to
the laws of England?’ stating that [t|he system of England is so diéierin many
respects from that adopted in most of the stateth@fUnion, that the adjudicated
cases of that country furnish but little aid in efetining the question here

involved’?® Then the Goodall court referred to the ultimatéhatity—the federal

122 pid.
123 gmith v Washingtor61 U.S. 135, 148 (1858).
1241 ackland v North Missouri Railroad Compar8i Mo. 180 (1860).
125 5abin v The Vermont Central Railrod§ Vt. 363 (1853).
126 [|a;
Ibid.
27 Goodall v Milwaukeé Wis. 32 (1856).
128 |bid, 52.
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courts. It cited an 1821 United States Supreme tGmage,Goszler v Corporation of
Georgetowr!?® which held that compensation for any harm causegdvernment
changing the grade of streets was required. Thet@bassed over the fact that this
case dealt with a specific Act of Congress grantegpensation in spite of the

majority rule.

In sum, in both the United States and Australi® ithdividual States diverged in
whether compensation should be granted when thasenw physical acquisition but
adjacent property was harmed. In both countriegttsan a larger number of States
ruled against compensation in such cases, bufpactzble number of states ruled the
other way. Significantly, population, geography ahé founding of each country
seemed to have no impact on this issue, and theréfe courts in each country were
free to establish their laws on this question baseavhat they thought worked best.
With no outside influence to modify their rulingbe holdings and the reasoning of
the state courts on this issue in the two counwigs nearly the same, demonstrating a
similar mindset in both countries. What is mostcfiaating about this similarity is
how the establishment of a majority and minoritgigon was also the same. In both
countries, the majority of states ruled against pensation for injurious affection,
while the minority of states ruled the other wa8oth countries therefore were nearly

identical in their indecision and disagreementtos issue.

129 Goszler v Corporation of Georgetowt® U.S. 593 (1821).
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1] CONCLUSION

A comparison of early acquisition law in Austradiad the United States in the 1800s
provides a fascinating insight into the strugglegidlatures and courts face when
governments take land, and how those struggleseamved. The acquisition law in
Australia and the United States from the earlieaysdin both countries was
surprisingly similar. Where there were differencegshe law as it evolved in these
early days, such differences usually did not refuain geography or population.
Rather, the difference was usually due to diffeffognding philosophies’ of the two
countries, due to the differing levels of contrack country experienced from Great
Britain during their colonial period. Because ofesk differences in founding
philosophy, the source of acquisition protectiam&ach country—whether based on
statutes or constitutions—is markedly differents@\greatly impacted by founding

philosophy were cases involving Crown grant redesua.

However, courts in the two countries tended to mesimilar results where there were
no founding philosophy issues to impact the denisidn example can be seen in
respect to development of the law regarding inusiaffection. Courts in each
country resolved the injurious affection questinrsimilar ways, and even developed

the same majority and minority rules between théoua states.

Thus it can be seen that the relationship eachtpobhad with Great Britain, and the
resulting founding of each country, had a profoumghact on the thinking of the

populace, and tended to shape acquisition law atbfigrent lines. But when the
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founding differences are set aside, the Australians and Americans tended to resolve
those struggles in essentially the same ways. In short, the jurists in these two countries

appear to have been quite similar in their thinking.
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