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THE STANDARD OF CARE IN NEGLIGENCE:
THE ELDERLY DEFENDAN T WITH DEMENTIA
IN AUSTRALIA

DR WENDY BONYTHON "

ABSTRACT

To date, there are no reported cases addressirigger@gacts or omissior
committed by an elderly defendant with dementia. mDgraphic ant
epidemiological data indicate that it is a questadrnwhen, rather than if, tr
courts encounter a defendant wthese characteristics. This paper seek
explore the options open to the courts in dealinth wuch a defendant, |
examining the modifications considered to the dbjecreasonable person’ te
to determine the appropriate standard of careudict defendants with ment.
illness, physical incapacity, and child defendargach of which class «
defendant bears similarities to an elderly defehdaeith dementia. The pap
argues that while extending the existing law ratatio the liability of menily
ill defendants mayprima facie appear to be an attractive option, it is an are
law which is overdue for reform in and of itselfjdaextending it to apply t
elderly defendants with dementia should be res

I INTRODUCTION

In determining whetlr a defendant has behaved negligently, the def¢isdeonduct is
compared with the conduct of a hypothetical ‘reasd® person’ in the same circumstar
as the defendant, thereby benchmarking the coralg@inst an objective standard. If
defendants conduct matches or exceeds the level of carecesext by the ‘reasonak
person’, then the defendant has met the requisitedard of care; if the defendants’ conc
falls short of the objective standard, then otheeggions addressing the possibegligence
of the defendant are considered by the c«

In Blyth v Birmingham Waterworks \, Alderson B defined negligence as the omission t
do something which the reasonable man, guided tipmse considerations which ordinat
regulate the conduaif human affairs would do, or doing something whilprudent an
reasonable man would not ".} Although the statement predates the availability
negligence as an action, the ‘reasonable man’ last been adopted as the basis
determining the apppoiate standard of care in negligen

So who exactly is the ‘reasonable man’? He haualy been described as ‘the man on
Clapham omnibus’,the ‘man on the Bondi tran® and the ‘reasonable man of ordin:

“Dr Wendy Bonython is a lecturer in the Faculty afiLat the University of Canber
! Blyth v Birmingham Waterworks Gb856) 11 Ex 781 156 ER 1047, 7

2 McGuire v Western Morning News Co [1903] 2KB 100, 109.

% papatonakis v Australian Telecommunications Conion (1985) 156 ZCLR 7, 36.
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intelligence and experiencéVaughanv Menlové established that it is an objective te
which does not permit consideration of an indivikipersonal idiosyncrasie

The ‘reasonable man’ test of a standard of carerad#ionally been viewed as inviola —
something which cannot beadified or adjusted for fear of unravelling the wéabric of
negligence law. However this view represents somgtbf a legal fictiol — the ‘reasonabl
man’ has morphed into the ‘reasonable person’ §meif not in fact), and other adjustme
to the standard of care in limited circumstances have bpemmitted by the court
Accordingly, the test has frequently been crised for failing to accurately reflect real — it
has been applied by judges who tend to be mald-educated, and from narrocultural
backgrounds, and ignores issues such as gendéoufjh the test is now referred to a
‘reasonable person’ test, there is still considieralebate about whether the change in n
reflects a deeper change in the characteristichefobjectie standard, or whether it
merely another example of politically correct wim-dressing’.

Other amendments to the ‘reasonable person’ tes big@arly had greater impact. The 1
for determining the appropriate standard of care been modified bystatute in man
jurisdictions to provide greater protection to nuadipractitioner’ and ‘good Samaritar
behaving altruisticallyout negligentl,® from being sued; likewise, under the common |
several other categories of defendant have raisedticns about the justice of holding .
defendants to the same standard. In the case dfrsnithe test has been adjusted 1
‘reasonable child of comparable age and experi¢’ in the case of physically disabl
defendants, some circumstances, such aden physical incapacity, may relieve -
defendant of liability'® In contrast, mentally ill defendants have traditiynbeen held to th
same standard as a defendant without a mentakdllite most common law jurisdictior
regardless of the defendantapacity to achieve that standi**

The position the courts will adopt with respecatoelderly defendant with dementia is as
untested, however the epidemiological data on ti@dénce of dementia against
background of an aging population, h as Australia is facing, makes it likely the ceusill
be required to consider it sooner rather than. A report by public policy research gro

* Glasgow Corporation v Muif1943] AC 448, 457

®Vaughan v Menlovgl837) 132 ER 49

® Discussed in Conaghan J, ‘Tort Law and the Fem@itque of Reason’ in A Bottomley (ecFeminist
Perspectives on the Foundational Subjects of (University of Kent, 1996) 558, extracted in Caroly
Sappideen, Prue Vines, Helen Grant and Penelopsdidilorts: Commentary and Materials’ (Lawbook
10" ed, 2009).

" EgCivil Liability Act 2002(NSW), s 50(1

8 Eg Civil Law (Wrongs) Act 200@ACT), s 5(1).

® McHale v Watsoif1966) 115 CLR 19¢

19 EgScholz v Standisii961] SASR 123: the defendant driver was not &&bt damage resulting from drivit
into a tree after being stung by a bee as thedbessentrol of the vehicle was both imdiate and unavoidabl:
Contrast withLeahy v Beaumorffl981) 27 SASR 290, where a driver suffering a tingfit, which eventually
caused him to lose consciousness and control ofehiele, was found liable because he had hadcserfti time
to pull ove and stop the car prior to the accide

" For detailed reviews of the case law on mentalllgéfendants in trespass and negligence in USAa@a,
Ireland and the UK, and Australia, see Francis BohiLiability in Tort of Infants and Insane Perst (1924-
1925) 23Michicgan Law Review; Pamela Picher, ‘The Tortious Liability if theseme in Canada’(1975), :
Osgood Hall Law Journal93; Stephanie Splane, ‘Tort Liability of the Mdhtdll in Negligence Actions’
(1983-1984), 9% ale Law Journal 53 The Law Reform Commission (Ireland), ‘Report te tiability in Tort
if Mentally Disabled Persons’ (LRC -1985); Nikki Bromberger, ‘Negligence and Inheremréasonablenes
(2010) 32Sydney Law Review11435.
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Access Economics predicts that by 2050, there beilll.13 million people with dementia
the Australian population, based on existing epidenjimial datz*? Factors contributing t
this predicted increase are the increasing ageustralia’s population, and increasing |
expectancy of elderly Australians: more peopleli@ieg to the age whe they are at risk ¢
developing dementia, and, once they develop ity @i living for longer, as a result
improved physical health. Other policies, such amgtitutionalisation, mean that mc
elderly people are active participants in the comity. Some of these elderly people v
have early stage or undiagnosed dementia, whilerstimay have relatively advanc
dementia, but lack appropriate levels of commuadéye to prevent them from causing he
or damage to others.

Dementia has a somewhancertain status as a disorder. It is a broad tesmich
encompasses a number of ‘diseases’, including Alzes Disease, vascular dementia, .
dementias associated with other diseases, suchrambton’s Disease and Creutzi-Jakob
Disease. Key spptoms are cognitive decline and behavioural cha'® Although it is
included in theDiagnostic and Statistical Manual of Mental Disosdl¢DSM) which is
traditionally regarded as a handbook of all recegdimental illnesses, there is widespi
recogntion by health professionals that dementia is asiga, rather than a ment
diseasé; a position supported by clearly identified physicauses for the cognitive a
behavioural disturbances, including deposition oftgin plaques in the brain, wh are
detectable at autopsyResearch has also identified a number of candigieies which ma
be responsible for development of various deme™® Diagnosis of dementia is curren
done by psychiatric interview; however advancesniedical imaging tenology make i
likely that diagnosis based on physical manifestetiprior to death will become routine
future. Cognitive behaviour levels of dementia @ats are often described by compari
with the cognitive development levels of a childaoparicular age, as is common pract
with other forms of cognitive impairme

These indeterminatéeatures of dementia could arguably support a cdealing with &
negligence matteelecting to treat the question of the approprigtndard of care fc
defendants of this class the same way as minor defésidaentally ill defendants, physica
incapacitated defendants, or indeed in a complatelyel way.Some courts dealing wit
other areas of law have indicated their willingnestreat dementia as hysical, rather tha
mental, iliness’

12 Keeping Dementia Front of Mind: Inence and Prevalence 2009-208M09)Access Economics
http://www.apo.org.au/research/keef-dementia-front-mind-incidence-and-prevalence-22090>. This
report predicts a #eld increase in the numbers of Australians sufigfrom dementia between 29 to 2050,
from 245,400 to 1.13 million.

13 Diagnostic and Statistical Manual of Mental Disors (4" ed, text revision, Aerican Psychiatri
association) (DSM-1V-TR) [290.1290.43]

14 Ticehurst, Stephen, ‘Is Dementia a Mental lline$8@01) 35Australian and New Zealand Journal
Psychiatry716; Bromberger (above n 11) considers dementi@ @ mental iliness, in contrast with the vi
taken by this paper.

15 Alois Alzheimer, Rainulf Stelzmann, H. Norman Sdhlgin, and F. Reed Murtagh, ‘An Englishanslation
of Alzheimer’'s 1907 Paper, “Uber eine eigenartigeafliung der Hirnrinde™ (1995) (Clin Anai 429.

16 Recent reviews includ@aul M. Thompson, Nicholas G. Martin, and MargdradV/right, ‘Imaging Genomics
(2010) 23Curr Opin Neurol.368; Karolien Betten Kristel Sleegers, and Christine Van Broeckhovemyrf€nt
Status on Alzheimer Disease Molecular GeneticsmAPast, to Present, to Future’ (2010)Hum Mol Gene
R1, R4-R11.

" Reviewed in Ticehurst, above n 14.
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In this paper, | will discuss the strengths and kmeases of the existing law in each of tr
areas, focusing on Australian law as it relatesegligence, although historical developme
from trespass and actioon the case, and other jurisdictions, will becdssed wher
appropriate.

It is also important to remember that the critigakestion underpinning any adjustmen
standard of care is the individual's capacity thiace that standa. Not all patients with
dementia will require a modified standard of caney more than all defendants with mei
illness, or all defendants with physical disabjlifyecause some of them will have
capacity to reach the standard expected of theorble peson’. Clearly determination ¢
the issue of an individual capacity will be a questicfor the courts to determine on the fa
of the case.

Il HISTORICAL DEVELOPME NT OF THE STANDARD OF CARE

Although the law in Australia and many other commaw jurisdictions currently differ:
with respect to the three classes of defendantt wjtecial characteristics conside
(defendants with mental illness, child defendarssd defendas suffering a physice
impairment), this has not always been the cEarly laws dealing with trespe treated all
three categories of defendant in the same waygaioth all other defendantTo understan
the development of the differences, thereforesitwmorthwhile to briefly consider the
common origins.

Many scholars @ensider that the earliest form of trespass (tresvi et armig originated as
tort of strict liability, where the mens rea of thlefendant was not relevant. Trespass ot
casewhich is more closely related to the modern torhegligence, in corast to trespasvi

et armis,always required that negligence be establishedrderoto make out the clair
Consideration of the defendant's mental state wa®duced in the decision Weaver v
Ward, which Bohlen considers was turning point in the deslopment of trespass, as
recognized ‘inevitable accident’, and marked ttansition of trespass from a tort of st
liability to one for which defences were availe.'®

The purpose of torts law is also relevant to itgsedflgpment with respect to t standard of
care.

RAP v AEP and Anoth¢t982) 2 NSWLR 508CCR v PS and Another (2)986) 6 NSWLR 622. In thes
cases, Powell J considered that the applicants,bettohad dementia, did not meet the conditiongired for
detention as ‘mentally ill' persons under Mental Health Act 1958NSW). The Act itself did not provide
clear definition of mental iliness, instead refegrto schedules equating ‘mentally ill' with terimsluding
insanity, lunacy, and incapability. Based on coesation of the common law dealing with these s, Powell J
found that detention orders under the Act requitie evidence that the applicant was sufferingsitahs,
hallucinations, or some other psychotic behavialihough he did not rule out the possibility tHa aipplicant:
could still be sulgct to orders issued under the Act on the basidties were ‘incapable’. Powell J also sta
that dementia was an ‘organic’, rather than ‘funredl’, disease, thereby recognising the underlpimgsical
causes and manifestations of dementia, ancnguishing it from mental ilinesses. Although theid®n in
CCR v PSvas subsequently overturned, the reasoning behmediains soun

18 Discussed in Bohlen, above n 11. Picher, above, distusses an alternative viewpoint, that of Mitswho
arguedthat although not reflected in the pleadings fespaswvi et armis juries did consider the mor
culpability of the defendant, and so it was neveartof strict liability in practice
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Oneview is that the primary role of torts law is tongpensate plaintis for the wrong the»
have suffered, independent of culpabiliTorts of strict liability,including early actions i
trespasswhere liability falls on the par responsible for the tortious acegardless of the
moral blameworthiness, support this vieAccording to this view, torts law is designed
protect the plaintiff from the financial conseques®f the negligent act that injured then
their interest. This is an approach with origins in mediaevaistéaw, and has frequent
been relied upon by the courts in seeking to extetility to defendants whose actio
occur in the absence of fadft.

The counterview is that the purpose of torts lavpunish conduct which is in some w
blameworthy or culpable, with the punitive eleméein¢ an awardof damages against
defendant® An extension argument, that the punitive functitsoaserves as a deterrent
others considering similar conduct, aarises, although evidence in support of this argui
is not strond This is a position summised by the maxim ‘no liability without fault’,

sentiment which first appearedWeaver v Wardand has been quoted many times s
... therefore no man sh be excused of a trespassexcept it may be judged utterly without |
fault ...

As history has clearly demonstrated, neither vidwhe purpose of torts law is witho
limitations. Plaintiffs with a good cause of actiman be left bearing the financ
consequences of megligent act due to lack of a solvent defenc and there have bet
instances where the court’s decision to award dasidg a plaintiff hs resulted in the
defendant filing for bankruptcy, leaving the pl@inith a pyrrhic victoryat best. Similarly
the award of damages may not be enough to suppelaintiff for the remainder of the
days if the compensation is for serious injury, anddical expenses are not adeque
allocated?® Additionally, if an innocent plaintiff suffis injury or loss caused by anothe
negligence, the plaintiff's loss is not lessenedpy because the defendant is a child, or
suffering from a sudden physical incapacity atttime.

In all of these situations, the compensation vidwoots, raher than recognition of mor
wrongdoing, is problematic. In response to theseblpms, many jurisdictions ha
implemented compulsory insurance schemes undesidg¢ion, to ensure that, in the even
a motor vehicle or workplace accident, a plairwho is injured as the result of negliget
has some avenue for recovering costs. Of courseyance schemethemselvesraise two
significant issues: firstly, they create inequitibetween blameless plaintiffs who
distinguished only by the nature the negligent act they suffered, iene covered b
insurance, such as driving a registered motor \eh@mompared with one not covered
insurance, such as a pedestrian walking out iafffidr the effects of which are compounc
by the courts’ tendencto ignore insurance; and secondly, the validitaguments that th
purpose of torts law is to ‘punish’ morally blamewty conduct on the part of the defend
are somewhat blunted by the distributive naturmstfirance payout

Of course, the motaulpability argument raises the question of whketi is right to punisl
defendants for failing to achieve a standard ofdoenit is impossible for them to achieve

19 Wolff SPJ in Adamson v Motor Vehicle Insurance Tr{i®956) 58WALR 56.

20 Goudkamp, James, ‘The Spurious relationship betweenal blameworthiness and liability for negligeh
(2004)Melbourne University Law Revit 11.

1 sappideen, Vines, Grant and WatsTorts: Commentary and Materiafsawbook Co, 18 ed) [1.30.

2 \Weaver v War@1616) Hobart 134.

2 EgThurston v Tod{1965] NSWR 115¢
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they lack the capacity to reach that standard,jisst to punish them for failg to achieve th
impossible? In the case ®Y¥illiams v Hay, which is frequently used as authority for
proposition that there is no defence of insanitynagligence cases, Haight J specific
stated that ‘there is no obligation to perform isgible things’. If the purpose of torts la
particularly with respect to negligence, is purdtivather than compensatory, as is indic
by Lord Atkins inDonoghue v Stevens (‘The liability for negligence whether you style
such or treat it as in otheystems as a species ‘culpa’, is no doubt based upon a geni
public sentiment of moral wrongdoirfor which the offender must pay’$,and reflected
locally by Deane J idaensch v Cofft (a finding of negligence may be based on a ‘ger
public sentinent of moral wrongdoini),?® then clearly law holding incapacitated defend:
categorically liable in the same way as defendauiitis full capacity is inconsistent with
least some authority.

Modern Australia decisions dealing with the threg kategries of incapacitated defendal
have differed in their outcomes. SinMcHale v Watsor(discussed below, children in
Australia have had their negligent actions judggairsst thestandard of a reasonable child
the same ageDefendants with physical incapacities have, urgtene circumstances, al
been judged against a reduced standard of carehvidlkes into account the effect of th
physical incapacity. In considering defendants waitmental illness in negligence, rever,
the courts have been resolute in their determinataocling to the early law of trespavi et
armis, preferring that to the law requiring consideratiof the defendant's mental state
intention, arising from trespass/action on the ¢

A Child defendants

The rationale for adjusting the requirements retatio children are based on age, ¢
arguably, could bequally applicable to the elde in general.

In McHale v Watsoff the court addressed the situation where a chiléndifnt threw
pointed metal object at a podthat object deflected off the pc and struck another chil
blinding her permanently in the struck eye. Attfirsstance, Windeyer J found that the cl
defendant did owe the plaintiff a duty of care,dshen the vague concepts of proximity t
had developed around interpretation the neighbour principle, but also found that -
appropriate standard of care for a child was tliad ceasonable child the same age. |
doing so, he relied on Lord Macmillan’s viewGlasgow Corporation v Mujf® which said:
‘The standard of foresight of the reasonable marnigne sense, an impersonal tes
eliminates the personal equation and is indepenoktte idiosyncrasies of the particul
person whose conduct is in quest’

In reaching his decision, WindeyJ stated thati do not think that | am required to disreg
altogether the fact that the defendant B Watsonwas at the time only twelve yeeold. In
remembering that | am not consideri“the idiosyncrasies of the particular per’.
Childhood is not an idiosyncras®

24 |bid.

5 Jaensch v Coffe§1984) 155 CLR 549, 6C
26 Jaensch v Coffe§1984) 155 CLR 549 at 6(
2" McHale v Watso11966) 115 CLR 19!

2 Glasgow Corporation v Muif1943] UKHL 2.
2 McHale v Watsoi§1964) 111 CLR 38
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Windeyer J's adjustment to that standard of caseely that of a reasonable child of
defendants age and experience, wpheld by the High Court, the justification for g

decision probably best described by Kitto J, whd:

The standard of care being objective, it is no amnder him, any more than it is for an adult,
say that the harm he caused was due to his abnormally slow-witted, quickempered, abse-
minded or inexperienced. But it does not followttl cannot rely in his defence upor
limitation upon the capacity for foresight or prude, not as being personal to himself, bu
being characteristiof humanity at his stage of development and in $katse normal. By doing :
he appeals to a standard of ordinariness, to @ttt and not a subjective standard. In rega
the things which pertain to foresight and prude— experience, understandi of causes an
effects, balance of judgment, thoughtfuln— it is absurd, indeed it is a misuse of language
speak of normality in relation to persons of akksgaken togethé®

This decision created a precedent for an adjustriieebe made to the standard of care
certain defendants, provided the appropriate stanttzuld be determined based on what
expected of people belonging to the same classersbps as the defend, thus providing al
objective standardsimilar adjustments to the standard of care a dhittbmpared with hav
also been made in other common law jurisdict’®*

It could, therebre, be argued that High Cou reasoning irMcHale v Watsomloes not lirit

the adjustment to the standard of care exclusitelghildren, but instead was based on
recognition that people of different ages haveediifig capacities to meet the standard,

normal function of their age. Following this lineargument, i becomes clear that, for ma
elderly people, cognitive decline, caused by deraemtother ac-related diseases, is simy
a consequence of their age, and as such shouldtghaim conduct to be judged against
ageappropriate standard at the verast, if not a standard that also adjusts for tbegnitive
decline.

An argument against adjusting the standard toceftee advanced age of the defendant ¢
be that to do so would be to treat elderly defetslas if they were children, thereby ying
them respect for their autonomy. This argumenha@yever, somewhat superficial, for
least two reasons: firstly, it misses the fact thatreasoning underpinniiMcHale v Watsc
relates to the normality of the defendant’s condwtative to thir developmental stag
rather than the fact the defendant was a childspersecondly, it disregards the legisla
reforms which have modified the standard of cageiired of other classes of defendant, <
as good Samaritans and medical practitis, and common law decisions permitt
modifications to the standard for some physicalcapacitated defendants. Modifi
standards of care are no longer the exclusive rifhthild defendants, and to equat
modified standard of care with a child cndant is to ignore developments in several fi
of negligence related law.

A further, practical issue for consideration isttlfavould be a matter for the defendant
raise the issue of a modified standard of caranlélderly defendant felt pecularly strongly
that having their conduct judged against that ehsone of comparable age would dem
them, they could simply elect not to raise age as#r in their argument at trie

30 McHale v Watsoi1966) 115 CLR 199, [6] (Kitto <
31 Richard Franzke|nfants’ Liability for Intentional Torts and Neglence’ (1960Ins. L.J.771
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B Physically incapacitated defendani

Although the causes amdanifestations of dementia are such that is it eig\&s a physics
rather than mental, illness, albeit one with cageiand behavioural symptomology, relial
on the courts’ approach to dealing with physicaliyapacitated defendants is unlikely ie
appropriate for a defendant with demer

Many of the cases involving physically incapacitatiefendants have arisen in the conte»
motor vehicle accidents where the defendant wasoimrol of a vehicle. Therefore, t
existence of insurance mawptentially have influenced their outcomes, eitt@nsciously o
otherwise. More relevantly, however, a key congitlen emerging from the decisions is
suddenness of the incapacity. Examples includedsiaffected by coughing fi*? strokes®
heart attackd! and bee sting&. The critical question considered by the courts Fether
defendants had an opportunity to avoid the accillefdre they lost consciousness or no
they did have the opportunity, but failed to takeantage of it, they w be held liable. If the
effect of the physically incapacitating event wastantaneous, they will nc

Dementia alone does not cause instantaneous intapathe same way that some physi
causes of incapacity do; additionally, the (rekslfy grawal onset of symptoms provid
potential defendants with dementia the opportutotyabstain from driving before they ¢
affected-as such, it would be inappropriate to allow devalept of this area of law to t
influenced by the existence of insuranFor these reasons, the law regarding physic
incapacitated defendants is not appropriate urngesetcircumstance

C Mentally ill defendants

Weaver v Ward® widely regarded as a key transitional case in #nebpment of trespas
did not directly deal with the issue of insanitypwever, it was referred to, somew
ambiguously, in dicta, and has been relied on asdational justification for the liabiy of

mentally ill defendants ever sinc
.. if a lunatick hurt a man, he shall be answerablérespass; and therefore no man shal
excused of a trespass ... except it may be judgedytithout his faull

The ambiguity of this statement is obvioon face value, it determines that insanity will
excuse a defendant of liability for his actionsweeer, for fault to be established, it must
determined that the defendant had the requisiteniitn, something many mentally
defendants (or ‘luaticks’) lack the capacity to form under the lawdgments dealing wit
mentally ill defendants in many common law juridgitinos since this case have relied on
simplistic portion of the judgment referring spezally to ‘lunaticks’, without consideng
the changes that have occurred since this deaigitbrregard to establishing fa®’

In Australia currently, as remains the case in mamyimon law jurisdictions, a mentally
defendant whose negligent act causes harm or datoagers will be eated in the sarr

32| eahy v Beaumor(.981) 27 SASR 29

% Roberts v Ramsbottofh980] 1WLR823
3 Waugh v James K Allan L{l964] SC 10z
% Scholz v Standishi961] SASR 123.

% Weaver v War@1616) Hobart 134.

37 Picher, above n 11, 203.
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way as a defendant without mental iliness, and tietions will be judged against the acti
of a ‘reasonable person’ in the same circumsta®® This occurs regardless of whether
not the defendant had the capacity to act ratig (or ‘reasonably’), or exercise the foresit
required to identify and mitigate any negative @apgences of their actions. Effectively,
law holds a mentally ill defendant to a standarc¢afduct it may simply be impossible
them to reach.

Unsurpisingly, the apparent iustice of this has been critield and commented «
extensively by legal scholars, although it appéaitsave attracted less critical analysis by
bench. Criticism of the law relating to mentallydefendants in trespass es predates tt
development of negligence as a cause of actionmgaty of these early criticisms remi
valid today. Little has been written specificallyoait Australian cases dealing with ment:
ill defendants under any tortious cause of actmmgibly because of the paucity of ca. It
is not the intention of this paper to conduct a poghensive review of this area of the |
throughout common law jurisdictions, as this hasrbalone extensively elsewhé*®
however, much of theritical analysisrelating to mentally ill defendants in negligen
trespass or trespass on the casen other common law jurisdictions, is equally applie to
the Australian decisions, illustrating why this @& the law is unsatisfactory and in neet
reform, andwhy extending it to encompass elderly defendanth wWementia should
resisted.

1] THE KEY AUSTRALIAN C ASES

In spite of the sizeable body of case law dealinigh vnental and psychological injury

plaintiffs resulting from acts of negligence, tt is very little case law available in Australi
dealing with mentally ill defendants. In 10, Windeyer J described law awmarching with
medicine butn the rear and limping a littl when discussing the law’s traditional relucta
to recognize psychodical and mental harm to plaintif*® Indeed, the legislative reforms
various jurisdictions in the wake of the Ipp rev* seeking to limit the scope of claims -
pure psychological harm indicate that the legiseguemain cautious about reccsing such
claims, even brought by ‘blameless’ plaintiffs, watit clear legislative boundaries, fearin
floodgates effect Little wonder, then, that mentally ill defendantsth the nasty aroma
‘moral culpability’ hanging around their supposeti@ns, ire treated the way they are in 1
existing policy environment.

In the original Australian casdealing with mentally ill defendar, White v Pil¢, the court
considered the defendants’ mental illness in figdmm not liable in negligence; tr
decisionwas ignored in the subsequent caseAdamson v Motor Vehicle Insurance T,

andCarrier v Bonham

3 Adamson v Motor Vehicle Insurance Ti(1957) 58 WALR 56Carrier v Bonhan{2001] QCA 234

%9 See above n 11.

“0 Mt Isa Mines v Pusefi970) 125 CLR 383 at 3¢

“! Australia,Review of the Law of Negligence: Final Ref(September 2002) (Ipp report) 140.

“2 egCivil Law (Wrongs) Act 200QACT), s 34;Wrongs Act 1958Vic), s 73;Civil Liability Act 2002(NSW), s
30.
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A White v Pile

In White v Pile"® while on shorterm release from a mental hospital, the defenda
schizophrenic with a history of delusions, gked the plaintiff. At the time of the attack, t
defendant was suffering from a delusion that trentiff was his wife. In response to t
guestion of whether the defendant would have kntvat what he was doing was wroi
medical evidence presentedtt® court stated that the defendant would not head ‘any
full appreciation of what he was doir

In finding for the defendant, O’Sullivan DCJ fourah the evidence, that the defendant
the requirements of rules analogous to those usedstablih a defence of insanity
criminal cases, the M’Naghten Rul- namely, the defendant either did not know wha

was doing, or did not know that what he was doig wrong. He state

To maintain an action for injury to the person ih@rious act mut either be wilful, or the resu
of negligence. On these authorities, therefore, es@ement of intent, actual or imputed,
necessary to establish this tort. If that be s tihevould follow that a person whose act v
completely involuntaryeg an eileptic in convulsion or a somnambulist walking his sleep
would not be answerable for injuries caused to l@roperson whilst in that condition. On tl
reasoning a lunatic whose condition was such atefwive him of all powers of volition wou
egcape liability for a tort committed by him whilst that state

O’Sullivan DCJ rejected American and New Zealanelcpdents rejecting adjustment of
standard, preferring his perception that recenniopi was changing in favour of granti
immunity to mentally ill defendants on the basis of similatemia to the M’Naghten Rule
He also commented on the inconsistency of a deféngleing held civilly liable when F
would have been able to rely on a defence againginainal charge. The decision w
subsequently criticised by academics, and wasreiibtefollowed, or not considered, in ott
common law jurisdictions, as well as Austre

B Adamson v Motor Vehicle Insurance Trust

In Adamson v Motor Vehicle Insurance Tf** the facts were as follows# schizophrenic

(Burt), suffering from & frenzied fear that his workmates were going tohkin’,*> causing

him to experiencean irrational compelling impulse to get away atcalbts to save his I7,*
stole a car and drove it through an intersecticairesy the directions of the traffic pointsm
on duty, knocking down a cyclist and the plaintfidamson. The driver drove off witho
stopping, later claiming that his failure to stomsvbecause he w unfamiliar with the

operation of the gears of the car.

He was subsequently interviewed by police, charged, remanded to a mental hospi
where the treating psychiatrist diagnosed him withizophrenia. He was discharged fr
the hospital in an impred, rather than cured, state, and the criminatgds against hit
were withdrawn. He then disappeared, leaving théoMdehicle Insurance Trust to be st
as the defendant, under the insurance legislatiapération at the time of the accid*’

43 White v Pile68 W.N. (N.S.W) 176 (195(
44 Adamson v Motor Vehicle Insurance Ti(1957) 58 WALR 56.
45 i
Ibid, 60.
*% |bid.
“" Ibid, 59:Motor Vehicle Insurance Act 19-1954(WA), s 7(2).
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Wolff SPJ found that the defendant insurer was ligslehe statutory underwriter of Bur
conduct, on the basis that insanity was not a defeagainst a claim of negligence.
reachingthis conclusion in the absence of case authorigfinig with insarty in negligence
claims, Wolff SPJ considers previous authority ohealwith the liability of ‘lunatics’ in
relation to the nomegligent torts, and authorities drawn from crinhiaad divorce lav He
guotes Holdsworth, quoting Hale, iHistory of English Law(Vol Il — The Mediaeva

Common Law at page75), as statin
.. such incapacities as infancy, madness compulsiomecessity, do not excuse the per
suffering from them from liability to a civil actiofor damages for the wrong done “because !
arecompense is not by way of penalty but a satisin of damage done to the pai.*®

Wolff SPJ again quotes from Holdsworth (age 376):

... the law declined to excuse lunatics and infant® Wy their acts had damaged another.

State might remit peities, but they were civilly liable, like anyonkse, to pay damages to t
injured party. Bacon in his maxims accurately sumhirap the law as it existed then and in

day. “In capital cases in favorem vitae the lawl wibt punish in so high a degrexcept the
malice of the will and intention do appear, butivil trespasses and injuries that are of an iofe
nature the law doth rather consider the damageeoparty wronged than the maliof him that
was the wrongdoer ".

He also cites similamore modern, views on the liability of lunatics fortious act attribute

to Clerk & Lindswell, Salmond, and particularly Vileld who, commenting on the L
decision ofWilliams v Hayesuggests that there are several reasons why larsttmuld bt
heldliable for their negligent acts: 1) that if bothrig@s are innocent, the one who causec
loss should bear it; 2) a public policy based arent designed to encourage ‘rrelatives to
keep the lunatic under restraint’, and to preveieddants fronseeking to avoid liability b
pretending to be insane; and 3) that ‘the lunatistnbear the loss occasioned by his tori
he bears his other misfortuneR’is the first of these justifications offered Wyinfield that
Wolff SPJ most approves of, ihe absence of any case authority dealing spedyfieath

negligent acts committed by a person with meniaéss*

Wolff SPJ also considered the treatment of insaimitgriminal and divorce cases, and
applicability of the M’Naughten test for crinal responsibility in divorce cases based
cruelty, but rejected the idea that the M’Naughtest should be applied in determin
liability in torts law, a position which echoed th& Lord Denning irwhite v Whitewhom
he quoted with approvalvher he rejected insanity as a defence on the grouratstiie
‘criterion of liability in tort is not so much cuility but on whom the risk should fa>°

So based on his analysis of academic authoritgrgelpart of Wolff SPJ’s reasoning see
to arisefrom the argument that lunatics and infants ardn miwed in the law in the sar
way, and that neither infancy or lunacy relievesdefendant from liability for th
consequences of his or her act, because the k@pgmiof tort law is compensation he
affected party, rather than punishment of the gegli party

In reaching his finding, Wolff SPJ is treading Iretfootprints of judges from many comir
law jurisdictions, including the US, Canada, the &id New Zealand. Judgments in all th
jurisdictions have found mentally ill defendants liafde trespassory or negligent acts, i

“8 |hid, 60.
“° |bid, 61-63.
%0 |bid, 64.
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many of the judgments cite the same reasoning aedegdents. There is, however
significant amount of legal research which indisatleat in adopting these argunts, the
decision simply further entrenches a body of bad tmsed on flawed analysis and le
reasoning.

C Carrier vBonham

The decision inrAdamson v Motor Vehicle Insurance Ti was cited with approval in tt
more recent case @arrier v Bonhar,*! in a decision which seemingly fails to reccse
both the significance of the defend? financial state and lack of insurance in the broi
context of the function of torts law, as well as thtervening, and significant, adjustmen
the standard of are requirements for child defendants, which eiffett distinguishec
between the treatment of child and mentally illesefants from 1966 onwar

Carrier v Bonhanmdealt with a mentally ill defendant, John Bonhanmovstepped out int
the road into th@ath of an oncoming bus, driven by Keith Carriaran attempt to comrr
suicide.

Earlier on the night in question, Bonham had be#mitied to the Royal Brisbane Hospi
psychiatric ward. He had a long history of menitaess, having been diagno: with chronic
schizophrenia some 19 years earlier. At the timethef incident, the defendant was
regulated patient, and was liable an ongoing involuntary detention order, although

admitting psychiatrist was unaware of the ordethattime, and id not rely on the order i
admitting the defendant. The psychiatrist ordeteat the defendant be subject to que
hourly observations; under this protocol, the ddésm stated he was going outside to sm
and it was at this time that he walked of the hospital grounds, and in front of the

driven by the plaintiff. He didn't succeed in higidde attempt; however he did cal
psychological harm to the plaintiff bus driver, whipreventecCarrier from being able ti
work agair?

At first instance, McGill DCJ found that Bonham was notlgato the plaintiff in negligence
rejecting Wolff SPJ’s view ilhdamson v Motor Vehicle Insurance Ti that insanity coul
not operate as a defence to negligence. He didevenyfind in favour of thelaintiff against
Bonham based on the tort establishedWilkinson v Downtofi* summarigg his positior
thus:
Liability for negligence does not depend just ongaion of the injury to the plaintiff, it depen
on an issue of fault, and the reasoning \h justifies a lower standard of care as the teshe
existence of fault in the case of children alsdifies a lower standard of care as the test for
existence of fault in the case of persons of undouimd. | prefer the approach of those dens,
and those academic writers who arrived at that logian. | note that a similar conclusion, tl
the defendant was liable in trespass but not liétbleegligence, was reached by Paris J of
British Columbia Supreme Court Attorney General for Canada v Conne{y089) 64 DLR (4d
84. | think it is easier to identify the presendéault in the case of liability for intentional &
than liability for careless acts, which would explavhy a situation could arise where a per
would be liable folan intentional tort but not liable for negligend@ look at it another way, if
person of unsound mind inadvertently walks justfrint of a bus because of an inability
appreciate the danger to himself posed by thatseoof action, he ought nco be liable in
negligence for psychiatric injury caused to the briger, but | think there is a logical distincti

°L Carrier v Bonhan{2001] QCA 234.
°2 Carrier v Bonham & Anof2000] QDC 22¢
>3 Wilkinson v Downtoifil897] 2QB 57
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between that situation and one where the perseam&dund mind deliberately steps in front ¢
bus in order to cause a collision witle intention of thereby killing himseif.

The decision was appealed to the Supreme Courtueesland Court of Appeal, primar
on the grounds that the defendant’s mental illrssuld not have affeed his liability in
negligenceln upholding the areal, the judges found that there was no defendesahity
available for negligence claims, and that liabilftyr the defendants actions should
determined by reference tthé standard (of care) of the ordinary reasonadteqr’.>®

Carrier v Bonhamexplicitly rejected the opportunity provided uncMcHale v Watsa to

adjust the standard, with McMurdo P stating aofed:

Whilst a child's actions in a negligence claim d#njudged by the objective standard to
expected of an ordinary reasonableild of comparable age, the action of an adult lagl
capacity because of mental illness in a negligetiaén cannot be similarly judged by a
objective standard of an ordinary reasonable pemdfering from that mental illness; if tl
mental illness as deprived the person of capacity then the pehsanalso been deprived
rationality and reasonableness. The standard ef waust be the objective standard expecte
the ordinary persorf,

McPherson JA, in his judgment, wentonto s
Unsoundnesof mind is not a normal condition in most peopledait is not a stage ¢
development through which all humanity is destiteegass. There is no such thing &‘normal”
condition of unsound mind in those who suffer thtiliction. It comes in differet varieties and
different shades or degrees. For that reason itdvoe impossible to devise a standard by wl
the tortious liability of such persons could beged as a class. As Baron Bramwell once ¢
insanity is a misfortune and not a privilelt attracts human sympathy but not, at least inctee
of negligence, immunity under the law of civil wigs:
In some of the discussions of the topic, thereageeals to the natural sentiment of sympathy
the wrongdoer and his family or dependaWithout invoking similar feelings for the victim el
his family, it is relevant to mention the followirgpint in the present case. Part at least of
reason why the defendi Bonhamwas able to escape from the hospital from whichlberonde:
is that pgchiatric practice no longer insists that persankis condition be kept in strict custoc
More humane methods of treatment now prevail, umdéch greater liberty of movement is, 1
their own perceived good, permitted to patientshis unhappy ste. If in the process they ta
advantage of that liberty to venture, even if Byieinto “normal” society, it seems only prop
that, in the event of their doing so, their condsluduld be judged according to society's stanc
including the duty of eercising reasonable foresight and care for thetyade others. If tha
principle is not applied, then it is only a mattértime before there is reversion to the older
less humane practices of the past in the treatofenental patient®’

Overtly, the court refusetb adjust the standard of care for mentally illedefants becau
they felt that to do so would be catering to a somal idiosyncrasy’ of the defenda
However this denies the realithat mental illness is actually quite commwithin the
population, and, if anything, appears to be indreg™ It is not so rare as to be a persc
idiosyncrasy — indeed, it surprisin¢ that judges, in 2001, considered that schizophreas

** Carrier v Bonham & Anof2000] QDC 226, [75-[76].

%5 Carrier v Bonhan{2001] QCA 234, [37] (McPherson J,

*% |bid, [8] (McMurdo P).

*" Ibid, [35]-[36] (McPherson JA).

%8 Australian Bureau of StatisticNational Survey of Mental Health and Wellbeing: Sary of Results 20|,
Report number 4326.0 (2008)
<http://www.abs.gov.au/ausstats/abs@.nsf/LatestmteftB26.0Main%20Features32007?cdocument&tab
ame=Summary&prodno=4326.0&issue=2007&num==&vi¢e>. This report estimated that 1 in 5 Australii
experience a mental health disorder of some kirahingiven year, while almost half of all Australk
experience some form of mental illnessing their lifetime.
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so rare that the defendant’s actions could nouldeed by reference to the standard of ¢
expected of a class of other people suffering ftleensame type of schizophrer

More subtly, however, the courts seem to be indigathat they feel it is beyond them
determine the appropriate standard cre to be expected of a person suffering the ¢
condition of the defendant. In refusing to estdblén adjusted standard of care for
defendant irCarrier v Bonhamthe court was effectively refusing to do in ailgurisdiction
what it has been asig juries to do in a criminal jurisdiction for theast one hundred al
fifty years at least to establish, either objectively or subjectivelyhat is occurring in th
mind of a mentally ill defendant at the time theymunitted the relevant act, and, ed on
that determination, establishing whether they shooé held accountable for that ¢
Considering that claims in negligence are generiligcted at a much lower grade of mc
culpability than criminal cases, it seems both biEzand inconsiste that the courts woulc
in effect, make no allowances for a defendant whs hommitted a less blamewor!
negligent act as a result of circumstances beyamather control, but would if the sar
person had committed a truly grievous crime, sulmarcer, simply because it is too he
for judges to put themselves in the position of sone of the class to which the defenc
belongs.

Clearly, Carrier v Bonhamis a decision which is inconsistent with the rgabif mental
illness. It is a far more comrn part of society than the judges @arrier v Bonhar
appreciate. Furthermore, its prevalence is such ttiere is no good reason why exg
evidence could not be used to establish an obgest&ndard based on the type and sev
of the defendant’s nmtal illness in the vast majority of cases. As sutls an unsatisfactol
area of law, and should not be extended to encasrgiderly defendants with demen

Arguments in favour of treating elderly defendaatsording to the law regarding ment
ill defendants are mainly grounded in conveniemee] are largely superficial. Dementia ¢
agebased cognitive decline are included in the DSMictvhis tacitly viewed as the court
handbook on mental illness. However, their inclaosio this publicaon is arguably a
acknowledgement that the same groups of profedsigpsychologists, psychiatrists) tenc
treat bothrather than an acceptance that they are trulyra fidfrmental illnes — it is worth
bearing in mind that although the DSM is relon by the courts, the courts is not the prin
purpose for which the DSM exists. Furthermore,istebards the fact that the health se
itself tends to view dementia as a physical, rathen mental, disea:

Additionally, if the courts were to acpt a modification to the standard of care for did
defendants with dementia taking into account thpaich of their diseases, the courts wc
have to place greater reliance on expert medicai@pto establish the standard, basec
the facts of eacbase. Furthermore, this could lead to increasadtisgrof cases involvin
mentally ill defendants, and ultimately increase thedical evidence required in those ca
This is not, however, an unprecedented developr— expert medical evidence is u:in
courts all the time to establish the capacity ohtaly ill defendants in criminal matters, a
matters before the guardianship and protectivedistions

The benefits of supporting these views are, howes@mnpletely outweighed by the negat
consequences of extending this position to encosnglderly defendants with demen

oS .
Canberra Law Review

|||||||||||||||



Canberra Law Revie\{2011) Vol. 10, Issue 133

As the consequences of the decisiorCarrier v Bonhamdemonstrated cleay, this is an
unsatisfactory area of the law, whose expansionldhme avoided at all co.. Mr Bonham'’s
illness was such that his affairs were under theagament of the Public Trustee; he
only one asset (his home) and as a pedestrian,aseuwinsured. The judgment awari
against him exceeded the value of his asset, andheae been olimited deterrent o
punitive value. Furthermore, in terms of compemsatine decision fails, as it does |
consider the defendant’s ability to actually pag tompensation awarded, which in this ¢
was limited, if not norexistent. Extending the lawto include elderly defendants wi
dementia is likely to lead to similar unjust consexgces of little benefit to either pa

v CONCLUSION

Elderly defendantsvith dementia should not be held the objective ‘reasonable persc
standard in actions feregligenc if they can demonstrate that they are incapabéehbieving
the standards a result of their conditioiThere are several models dealing with simil:
incapacitated defendants that the courts couldidengollowing to adjust the standard

care under these circumstances: minors, mentatiigiendants, and physically incapacits
defendants. fiis paper argues théhe judgment outlining the adjustmentthe test currently
available for child defendants sufficiently flexibleto encompss cognitive decline/demen
occurring at the other end of life. To do so is twotreat defendants as children, but rathe
focus on the reason the adjustment was permittéldeiriirst plac — the broader issue the
developmental stage of the dedian, as discussed Witto J, rather than just the infancy

the defendant.

The paper also argues that the other models algildiose of physically incapacitated ¢
mentally ill defendants, should be avoided, becdlisg are inappropriate, ancad to unjust
and outdated outcomes, respectively. In particular, theragarding the liability of mentall
ill defendants is overdue for significant refo

Finally, in order ¢ avoid issues associated with lack of compensati@ilable to plaintiffs
injured by negligent elderly defendants with derigrit is the view of this author thi
governments adopting a policy position of deinsitiualization and community care, whi
leads to more defendants with dementia being in ¢benmunity unsupervise@nd
unsupported, as a corollary should earmark fundscémmpensation payouts for plaint
injured by defendants in these circumsta. This viewpoint also extends to compensa
for plaintiffs injured by mentally ill defendant
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