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“‘DID YA WIN?”
THE (UN)SUCCESSFUL RURAL WORKPLACE
SEXUAL HARASSMENT CO MPLAINANT

PATRICIA EASTEAL AM AND SKYE SAUNDERS”

ABSTRACT

In this paper we examine the variables that appeampact the outcome
sexual harassment complaints. We have analyseé@flsharassment matte
heard across Australiaver the six year period between 2005 to 2010. ingl
so, we have ascertained the apparent differendegér the urban cases and
rural cases which might account for the relativelyh percentage of success
rural matters. We did this in two we. We first investigated whether the nat
of the workplace and the type of harassment comgdthof differed between ti
urban and rural cases and if so, how these attsbatight correlate with &
upheld complaint. We also looked at the presenabseice of variables foun
in other studies to correlate with success (agenigty, prompt reporting
corroboration, credibility as a witne.

I INTRODUCTION

In the following paper we are examining what eletaagontribute to a successful outco
for a sexual harassment complain. In comparing urban withrural’ or ‘regional’ or as
‘non-metropolitan’ workplacésoutcomesfor another research project, we discovered
rural complainants werguccessful in 8 out of the 11 (73‘as compared tonly 40% of the
urban workplace matters (23)57This is a significant difference in outcome andseai the

YPatricia Easteal AM is a professor in the Facultiaw at the University of Canberra. Skye Saunis a
lecturer at the Australian National Wetsity Legal Workshop, and is also a PhD candidatbe University o
Canberra.

! We are defining ‘rural’, ‘regional’ or ‘nc-metropolitan’ as townships that are located attl@@kms from the
nearest metropolitan centre with populations of taan 0,000. Gympie -approximately 160 km north
Brisbane and population is approximately 16,454pldolaba— approximately 100 km north of Brisbane ¢
population is approximately 17,500; Bribie Isle— approximately 65 km north of Brisbane (over conimg
bridge) and population is approximately 15,595%ial; Mossmai—approximately 75 km north of Cairns a
population is approximately 1800 people; Bou— approximately 800 km nortiest of Sydney and populatis
is approximately 3,500 people; Aval—approximately 9 km from the small town of Lara, ahis
approximately 62 km south west of Melbourne anduteton is approximately 8179; Maitla— approximately
163 km north of Sydney and 32 km nwest of Newcastle and population is approximatd|431; Richmond
—approximately 65 km from Sydney CBD and populat®approximately 5560; Norfolk Islar—
approximately 22.5 hours flight time from Sydney or Brisbane aogyilation is approximately 2,000 plt
Adelaide Hills —-approximately 40 km from delaide and population is approximately 69,000; Huonville —
approximately 38 km soutivest of Hobart, population is approximately 1¢

2 Skye Saunders and Patricia Easteal ‘Sexual HarassmBural Australia: Predicted Nature, Reporti
EmploymentPolicies and Legal Respon, presented at the National Rural Regional Law astick
Conference, Warrnambool, 191 November 2010. Note though rural success didranslate into highe
compensation. Of the cases found in favour of caimphts, 87%f rural cases and all of the urban ol
resulted in monetary damageseTsignificantly higher urban mean amount ($37,d@apared to $20,86¢
could be the effect of a couple of urban cases agLee v Smith & Or§2007] FMCA 59 andPoniatowska
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question of ‘Why?’ We look here at what differeneesre apparent between the urban c
and the rural sample that might account for théadrigpercent orural matters upheldFirstly,
we identify if thenature of theworkplaceand the type of harassment differed betweer
urban and rural cases and if so, how these atsbunight correlate with an uphel
complaint.Secondly, we look at the presenceabsence of variables found in other studie
correlate with success (age, ethnicity, prompt ré@pg, corroboration, credibility as
witness). A brief overview of these previous finglns presented ne

A Correlates of aedibility and success

‘Reasonableness’ is a part of the test for whetherctioraor environment constituted sex

harassment. For instance, s 28Athe Sex Discrimination Act 1984Cth) states thal
1) For the purposes of this Division, a person seyubirasses anotr persin (the person

harassed if:

(@) the person makes an unwelcome sexual advance, envaelcome request for sext
favours, to the person harassec

(b) engages in other unwelconconduct of a sexual nature relation to the persc
harassed;

in circumstances in which a reasonable personnbgasdgard to all the circumstances, wao

have anticipated that the person harassed woutdféeded humiliated or intimidate:

However, it must be noted that:
Many commentators .argue that the reasonableness standard is itsetfeged; that it is mal
experiences, views and perspectives that are emthadithe notion of reasonableness and hc
is applied®

Accordingly, n determining what isreasonable’ andndeed in assessinwhether the
behavior was sexual and unwelcome and resultedimnilfation, it would seem from pric
researclof sexual harassment judgments iit is often the identityhistory and behavur of
the complainant that icrutinise: and evaluated The most credible femaléctims are those
for whom it is difficult to impute any provocatiC Youth can enhance the complainal
credibility if the alleged harasser is ol® In both rape and harassment, whether the vi
witness is deemed believable has also been to be a consequence of the victim or
complainant’s behaviour before, during and after #issault or incident. For instance
credible’ victim fights bacK,reports immediate® and is consistent in her evide,’ is able

Hickinbotham[2009] FCA 680in whichthe employer respondent was ordered to pay excepychigh
amounts: $387,422 and $466,000 respect. Lower compensation in rural cases could be agmpmence tor
of less loss in future earnings or it could beeetiveof a less punitive attitude in rural cases.

% FionaPace ‘Concepts of “Reasonableness” in Sexual HaerssLegislation: Did Queensland get it Rigt
(2003) 3(1)QUT Journal of Law and Justi 189, 192.

* Patricia Easteal and Keziah Judd “She Said, Hd"Saiiedibility and Outcome in Sexual HarassmenfQg)
31(5)Women’s Studies International For 336.

® |bid, 347.

® DebTyler and Patricia Easteal ‘Sexual Harassmenténfitibunals: The Credibility ap’ (1998) 23 (5The
Alternative Law Journal11.

" Mary Heah ‘Women and Criminal Law: Ra’, in Patricia Easteal (ed)/omen and the Law in Austrz
(LexisNexis, 2010) 88, 90.

® Ibid, 90. This implieshat delay in reporting is ‘indicative of fabricon’ according tcCaroline TayloiCourt
Licensed Abuse: Patriarchal Lore and the Legal Resp to Intrafamilial Sexual Abuse of Chilc (Peter
Lang Publishing, 2004) 278.

? patricia Easteal and Keziah Judd, above
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to particularis&’ and testifies either ia nonaggressive and not too ‘smart’ manner or mz
an argumentative presentation coupled \confidence'*

Prior research has also highligt the expected correlation between corroboration a
successful outconté.In the context of sexual harassment matters, corative evidenc
can be used to prove (under a civil standard) timatincident(s) of harassment took pl.
and/or that the actioor behaviour caused the individual humiliation @fstress. In fact, th
absence of corroboration oftégads to the matter being declined for conciliatén to the
dismissal of complaints in the Federal (Magistr') Court since it is ‘word againword’.*®
Studies havehown it is normative to have witnesses in thestersawhoprovide evidenc
that the complaingd had an appropriate emotional, physical healttV/@npsychologica
response to the harassnémtith the voice of arexpert’ being themost compelling®

B METHODOLOGY

We focusedon a sample of sexual harassment matters heardsafustraliaover the six
year period of2005 to 2010 that werfound using the online legal databaseustLIl,

searching with the keywordseéxua AND ‘harassment’. Of those identifiedpme wer not
suitable for inclusion in our analy since they were leave or other procedural m*® The
following findings reflect data frorthe @8 cases determined to be relevant for our an..

Note that, given the sniadize of the samp, resultsmust be seen as suggestive ¢ The
caseswere heard in New South Wales, Queensland, Victdresmania, South Australi
Western Australia and the Commonwealth. There were no tedcsexual harassme

matters in the Austreln Capital Territory or the Northern Territoin the time perioc
examined.

Il DIFFERENCES BETWEEN URBAN AND RURAL CASES:
POSSIBLE CORRELATES OF SUCCESS

A ‘Hard at it' — The w orkplace

Only one rural complainant (9%) was from a profesal occupation compared to % of
urban complainants. This rural matter was unsuccessful as wer% of the urbar
professional complainants. A higher percent of arlcamplainants were employed ir
clerical role: only one of the $4rural as compared to 14 the 57 urban. Although the rur
complainant was successful, clerical workers iraarareas tended to have their comple

10 patricia Easteal and Christineefiek ‘Sexual Assault by Male Partners: Is the hige Still Valid?’ (2005) ¢
(2) Flinders Journal of Law Reform85, 202.

" Denise LievoréVictim Credibility in Adult Sexual Assault Cases(2004)Trends and Issues in Crime a
Criminal Justice No 288Canberra: Australian Institute of Criminoloc4.

2peb Tyler and Patricia Easteal, above n 6,

13 |bid.

!4 patricia Easteal and Keziah Judd, above n 4,

'* Ibid, 342.

5 We have also excluded those in which the geographrea is unclear since \are comparing urban ai
rural matters.

Y This includes lawyers, teachers, social workersaddctor Of these nine professional urban complainz
seven were unsuccessful matt@bthe 41 'other' (n¢- professional) urban matters, 25 were unsucce
(619%).

18 Cross v Hughes & And2006] FMCA 976
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dismissed: of the 14 relevant cases 12 were unssittg86%). A further two of the 1
complaints (18%) categorised as beingal’ took place in the retail industry.

There was also a relatively higher proportion ofatucomplainants employed in t
hospitality sphere: three worked in hotels and ona club.One example waFischer v
Byrnesin which a ‘mature age’ female Gyiie hotelemployee, Ms Fischer, was ‘subjec
toongoing humiliation and intimidation on an almoshilg basis for period of
approximately 5 months® Ms Fischer began to feel ‘degraded, dirty and upsken Mr
Byrne alsdbegan regularly ordering her go and ‘make up a room’ and then to on the
bed’ for him?® In ‘response to her que about what he would like for a meal’ Mr Byrr
would declare that hwanted sex. On other occasions he would say taHadrhe wante
‘you on toast’ or ‘you on a plator ‘a head job would dc*

It is possible that ‘blue collar employers likeede are less likely to provicworking
environments thatdiscourage harassment from occurring in the fitatgy that have a ju
way of dealing with the harassment thaes occur, and that are open to the scrutiny o
public justice system when they f?* Possibly of interest is thatlmost half of the rurz
employers (45%) were deemed liable for the actmingeir employees in contrast to ol
about one third of entpyers in the urban cases (32(This finding needs to be understooc
the context of another study, which found that Beeleral Court and Federal Magistre
Court was interpreting the two tests of vicarioimbility broadly. **Therefore when a
employeris found to be liable it is a good indication thiagir policies and practices are |
reasonably addressing the harass. >* Perhaps that failure contributes to positive juali
outcomes for the rural complainal

Accordingly, in one of the three ial dismissals, the employer’s lack of liability watsessel
For staff has demonstrated that it has a Code of Cdnclwering employee behaviour whi
prohibits, amongst other behaviour, sexual or othelawful harassment in the workplas
Forstaff hasestablished that the existence and content of tae ®f Conduct is covered in t
induction of all employees. It is widely known angsh employees that Forstaff policy is tl
pornographic material is not permitted at the wéakp?®

B ‘| barely even touched her’'— The nature of the alleged harassment

Eight of the rural matters (73%) involved more thame type of sexual harassment
compared to 34 of the urban cases (€. Most of the rural multiple manifestations ¢
include a sexually permeated eronment. Asexually permeated workplace might be on
which pornographic material was obviously displagedh whichrude jokes were frequent

19 Fischer v Byrne$§2006] QADT 33.

20 |bid, [9].

2 1bid, [11].

22 Christine Parker, ‘Public Rights in Private Goveemn Corporate Compliance with Sex Harassmen
Legislation’ (1999) SAustralian Journal oHuman Right$
<http://www.AustLIl.edu.au/journals/AJHR/1999/6.Htm

2 That the harassment took pladec¢onnection with employme’ and that all reasonable steps had been t
by the employer to prevent the behaviour from tghtace Patricia East and Skye Saunders ‘Interpreti
Vicarious Liability with a Broad Brush in Sexual ldasment Cases’ (2008) 33Alternative Law Journ: 75.
2 Hunt v Rail Corporation of New South Wz [2007] NSWADT 152, [197], citingdee v Commissioner
Police and Anof2003] NSWADT 21"

% Mohican v Chandler Macleod Ltd (A-Discrimination)[2009] VCAT 1529, [56].
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told. A high occurrence of this type of workplacerural workplaces wi not unexpecte
given the prevalent rural cultunearked by an ethos of masculinity and male domie.?®

It is possible thahaving experienced more than one type of haras: is more likely to
result in success fax complainan Of the 23 successful urban matters, 16 involveder
than one type of harassment (70" Five of the eightrural complaints uphelincluded
multiple manifestations whilst in tw of the rural cases where thmmplainantwas
unsuccessfulthe sexual harassment alleged was limited to loowee verbal remark:

In the test for harassment the judicial officer trerssure that the offending behaviour cc
be defined as amhwelcome sexual advance, or an unwelcome reqoiesexual favou... or
other unwelcomeonduct of a sexual natt in relation to the persoharassed®’ It makes
sense that there would be a correlation betweerbauwf incidents or types of harassm
and a positive finding for the complain because of the presence of a ranc behaviours
which might constitutesexual harassmenin one of the tworural matters that wel
dismissed, the court’'s dismissal appearchave ariserfrom the question of whether t
alleged behaviour was a ooné#-incidentand therefore neither sexual rs@rious enough 1

cause distress:
The issue is whether it\s conduct of a sexual nature. It will not alwaysrenediately apparer
whether an attempted or actual kiss constituteslucinof a ‘sexual nature’. It depends on
context. Mr Slym said that it was a «off incident; he attempted to place the kis Ms Brown’s
cheek and did not embrace or restrain her or attéongo so. If that account is accepted, we
not believe that the conduct could be said to ltheenecessary sexual character. In additio
seems to us that the second element of th would not be satisfied, that is, a reasonable pe
could not have anticipated that Ms Brown would hbgen offended, humiliated or intimidat?®

C ‘What are you askin’ me for?’” — Who is the harasser?

In almost all of the rural cases (10:11), theged offender was in a senior position to
complainant as compared to 44 of the 57 (77%) efalteged urban offende In seven of
the eight matters which the claim of sexual harassment upheld, the respondent was
a position of seniority. Abduthree quarters (17:23) of the successful urbanptainants
were in a junior position to the harasser. Perhapgcial officers were more likely t
interpret action by a person with more power thha tecipient of the behaviour
constituting ‘circumgances in which a reasonable person, having regardall the
circumstances, would have anticipated that the operbarassed would be offend
humiliated orintimidated’?® The case oCross v Hughes & Andtis an exampls

Ms Cross was employed as an office administratorthe course of her employmeishe
experiencedexual harassment by her boss, Mr Hughes, who lveasdle shareholder of t
company. He indicated that stvas to accompany him to Sydney for busirto assist with

% See for example Sanjay Sharma and Susan Rees t@aatsin of the Determinants of Women’s Met
Health in Remote Australian Mining Towns’ (2007) () Australian Journal of Rural Health; Elaine Barclay
et al (edsCrime in Rural AustraligFederation Press, 2007); Russell Hogg and Kerrnyiriggon Policing the
Rural Crisis(The Federation Press, 200

27 Sex Discrimination Act984(Cth), s 28A(1)(), s 28A(1)(b).

28 Brown v Richmond Golf Club & An [2006] NSWADT 104, [30].

29 Seniority though was just one of a number of vaeislhat seemed to affect the outcome. Thus onlyf tfie
44 ‘more senior’ urban matters were successfulera{89%); fivi of the nine ‘equal position’ matters we
successful (56%) and the single ‘more junior’ nrattas unsuccessft

%0 Cross v Hughes & And2006] FMCA 976
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some meetings. When slaerived at the hotelshe was aghast to discover tl'she was
booked into a single hotel suite with two bedroamith the first responden® Later that day
she was informed that there were actually no mgetsthedulefor the next day and it we
‘suggested to her that she and the first resporatéamd a live sex show. She refus® This
suggestion was made a number of times the followlian. During this trip, the responde
made other offensive and unwelcome rem and stripped to his underpants and had ‘ple
his pillows on her bed® As discussed further later in this article, the corimplvas upheld

1 VARIABLES FOUND IN O THER RESEARCH THAT C ORRELATE WITH
OUTCOME

A ‘She’s a feisty young hing’ — Age

As mentioned earlier, extreme youth has been foundotoelate with success in sexi
harassment matters. In the current project, odityabd analyse this variable was limited
the lack of specificity about age in the judgme3* Of the matters in whic age was
mentioned in the urban dataset, five complainamevbetween the ages of 16 to 19 yeal
age — that is 9%, whilst in 18% the rural cases (two of the 11) tbetraordinary youtlof
the complainant&/as mentione:

For example, in 2006 Quenslanccase three young female complainaatsgged 15 or 1)
were employed in a Mooloolaba news age.* They were subjecteb numerous inciden
of sexual harassment involving unwelcome sexuathimg of the complainants’ bottorr
being exposed togsnographic images by the employer and being stligecinwelcome
verbal sexual harassment such as the employengetine employe, ‘I think your boobs
would be tear drop shape and you would have peigyles.*® The harasser was orderec
pay $24,437.0 (plus costs) to the first complainant, $23,305dis costs) to the seco
and $21,819.00 plus costs to the third complai

B ‘She just doesn't get it'— Ethnicity

As we found with ‘age’judges seemed toonly comment on ethnicity when thewas
something ‘significant’ to say about—that is judges didnot specifically sy that a
complainant was from at\nglo’ backgrounc whereas theynight if the person was n-
Anglo. For instance, fahe rural caseSalt & Anorf’ wasthe only matter in which hnicity
was mentionedtiwas one of ththree rural matters in which therson alleging harassme
lost The complainants, Mr Shaw and Ms Salt were baiimfan Aboriginal background ai
employed as teachers at Bourke Public School. Astooitner complints, Ms Salt reporte
that she had been thetim of sexual harassment when her superior, bkléy, was said t
have ‘unbuttoned his trouser button in front of laerd taking his shirt out before ‘stuffing
back in.28 The court held that:

3 1bid, [14].
%2 |bid.
* Ibid, [16].
% It may be that age is only mentioned when it issigfnificance’ by falling outside of the ‘expectedbrms
% Dale, Larkin and Loffler v Shearer and AI[2006] QADT 1.
% Ibid, [69].
z; Salt & Anor v NSW Department of Education and Tirg [2006] NSWADT 326.
Ibid, [72].
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... thefailure to adequately deal with the culture of Hitgtand distrust that developed betwe
Mr Shaw and Ms Salind the rest of the staff at Bourke Public Scheatvident in the way i
which a petition was circulated by the staff*® The staff friction hat developed over time w
often seen as the fault of | Salt and Mr Shaw rather than of other staff mem*

In contrast to the rural sampkhou one quarter of the urban matters (15:56%) involved
non-Anglo complainants. bkt were either from ast or South Asia. In seven of the 15

complainant was successful (47%) as compared to 8Bflhe Anglo urban complainar

This relatively high success rate for ~Anglos does not correlate with the relative h
dismissal rate found in earlier resch* One caseNguyen v Fredericfé though does
providean example of how language barriers can impactexdilality and may be indicativ
of a contributor to thdower success rate for urban complainants. The guaigludec
discussion of the respondentiew of the ‘significant inconsistencies’ in theaiy of the

complainant’s evidencpossiblyderived from whether she was writiog her ownwithout

assistance or with helferhaps then the n-Anglo complainants in the first study whc
complaints wee dismissed could have been less fluent Er-speakers than those in 1
current sample.

C ‘She never said nothin” — Promptness of reporting

The judicial officers did not always comment on wtihe harassment was reportPrompt
reporting was mergned in only O of the 57 urban matters @5 as compareto seven of
the 11 rural cases (64%)s we would expect, a higher percent of the maitershich the
complainant reported quickly were successin six of these rural seven, the complaint
upheld®® The case oFrith v The Exchange Hotel & An**is an example.

In the course of her work as an employee of thehBmge Hotel in a North Queensle
country town (where she also lived) Ms Frith wagusdly harassed by Mr Brindley,
director of the hotel comparfyThe harassment was manifested wheoffered to driveher
to Cairns so that she could attend her aunt’s AlnEn route, he describetnes whei he
had hired prostitutes and taken them to a *° He then insisted on making accommtion
arrangements for hém Cairns, telling her that she could ‘pay him bagken she returned 1
the workplacé’ He bookeda single room for them both to stay in overniglayisg tha,
‘There was only one room left availab*® That evening when theyese in their separa
beds,'Mr Brindley told her that she was perfect for flob but she would have to please t
personally as well as professionally as he was a afigpower who had to have his ne
met.” He then said words to the effect that ‘if shé not have sex with hinthat she coul
not work for him.*°

% Ibid, [50].

% Ibid, [49].

I patricia Easteal and Keziah Judd, above

42 Nguyen v Frederic2006] WASAT 14.

“3 Fifty-five percent of urban matters reported immediatedye upheld compared to only 18% of those 1
were noted as ndaving been reported promp

4 Frith v The Exchange Hotel & An¢2005] FMCA 402
*5 |bid, [3].

“% Ibid, [16(0)].

" Ibid, [16(p)].

“8 Ibid, [16(q)].

*9 Ibid, [16(s)].
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Ms Frith testified thatshe was horrified by his words and that she grdiieer bag and ra
out of the bedroom while still wearing her pyjan®® Whilst in a distressed state in the he
lobby, she met two strangerdiavhelped her and following this encounter shepted@ed on:
of the managers of the hotel to report the harass At the manager’s insistencshe then
phoned Mr Brindley’s wife to tell her about the enater before fleeing the hotel and, hav
nowhee to go, ultimately went to the police station épart the situationThis action of
immediate disclosure correlategth perception of credibilit

D ‘Everyone knows she’s a liar'— Corroboration

Eight of the 11 rural complainants (73and 72% of urban complainartad witnesses 1
corroborate their claim. All of the rural complantith withesses were upheWhile just
over half (54%) of the urban cases with withessesewphel, in only one of the 16 withot
witnesses was the complainant sucal. It appears that, as expected, corrobore
evidence is important.

The chance of success wemnerease by a family member testifyingbout the effects of tr

harassment and/or what the complainaid disclosed:
| also found the evidence given by Complainant’s parents and witnesses to be reliabte|
accept their evidence. | note that despite Mr ands Supplicés relationship with the
Complainant they struck me as having an objectersgective in relation to the Complainant
their observatns of her. For example, they gave evidence thatahstrated that they had be
critical of their daughter’s reluctance to work ilshe confided in them and told them about
comments the First Respondent had been making **

As in another ruramatter, the family membémay be able to testify as an eyéness to the
harassmen¥ In this example, hairdresser who was employed on a fiare basis in
Maitland hair salon wertb her workplaceaccompanied byer teenage daughter in ordel
get her pay.The complainant’s daughter recalled that whilse sind her mother stot
waiting for the pay packet, her mother’'s emplc”put the pay packet down the front of
pants. He was laughing thinking it was fur” She deposed that her mother’s eloyer then

said words to the effect of:
Oh wait | have a better id’ and ‘undid the fly on his pants and stuck the pagkpt in his ope
fly. He lent back on his chair with his hands behinic head in a suggestive manne>

In addition to providingcorroboration, the daughter’s presence was coresides relevant i
the Federal Magistrate’s reasoninlt did occur in front of her teenage daughter. Hs
totally inappropriate behaviour on the part of Maies'>*

Expert evidence was relied upon20 urban cases (35%); in 13 of these matters (GB&x
complaint was upheld asompare with success foonly 27% of the urbarcomplaints
without expert witness(es)An expert testified in fiv of the 11 rural cases45%): a
psychiatrist in two> a psychologis™® a general practitiongrand amedical report from a

%0 |bid, [16(t)].

*1 Supplice v Skalo@007] TASADT 4 [23]

2 Hewett v Davies & Andi2006] FMC 167¢

%3 |bid, [2].

> Ibid, [19].

VM v MP, KP, K t/as P, and DJ8009] QADT 1;Frith v The Exchange Hotel & An¢2005] FMCA 402.
% Hewett v Davies & Andi2006] FMC 167¢

®" Cross v Hughes & And2006] FMCA 976
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unknown type of practitionef.In four of the five (80%) the complainant was sucadl. In
one of the four matters for instancexpert medical evidence was used éyery younc
female complainanio demonstrate that although she had suffered giprethroughou her
life to date the incidents of workplace sexual harassmentdiatendured had aggravated
symptoms® In another, the general practitioner's report wasnsas corroboring ‘her
tearful and anxious state in the two months follmyvthe events, but does not contain
diagnoses of or opinion in relation to the exiseeatany clinical condition®

In the rural casdhat was dismissed despite expert evid, the issuewas inconsistenc

between the expert’s testimony with that of the ptaiman:

Dr TH, the psychiatrist engaged on behalf of the Caingint for the purpose of preparing rept
for use in this proceeding, confirmed (during c-examination) that, when tinterviewed the
Complainant on 281ay 2005, she told him that she had started workuig and things started

deteriorate in the firstwo to three montt. The timeframe recorded by DH is, | consider
inconsistent with that alleged by the Complaii — her version being that harassing eve
occurred some two to three weeks after she commdehee employment. The Complaine
explained this discrepancy by saying tha TH must have made a mistake or that there

miscommunication between the two hem®*

The lack of an expert can alswke it harder for the decisi-maker to calculate deages:
A decision as to the appropriate damages for thadbr ois 28B(1)(a) he been made difficult b
the absence of the psycholoc®

However, ot having an expert withess may work in the cormalat’s favour as illustrated
an urban case in whickthe judge made an interesting statement in suppbrthe
complainant’s choicenot to have sought the help of an expert followimgy (serious
experience of being sexually harassed. In thisena#t senior doctor sexually harasse

more junior doctof? In awarding the complainant $100,, the judge stated:
It was submitted thathe lack of evidence of professional counsellingstipalarly in the
immediate aftermath of the alleged event, rendérksss likely that the event had taken plac
all ... In the context of the view | have formed of ti@éemplainant, | find her refus¢éo seek
professional assistance to be completely in charastd not a fact which, in the circumstance
this case, renders it less likely that the evelegeld did occu®

Interestingly the judge wenb explain this conclusion by referring to thestimony of
another witness, a friend of the complaini

And it is not of course just complainants’ witnesghat can impact on outcome. Th
appearing for the respondanty influence the judicial officer in dismissing the ttea. This
was evident in one urban cas&smmervillev Department of Education & Training & C:®°
It was not simply the number of witnesses who effuMs: Summervilles evidence but the
demeanour, their directness, and their generaleatittity. The demeanour of I Summerville,
on the other hand, and the many inconsistencibsrirevidence which on their own may not h

%8 Dale, Larkin and Loffler Whearer and An([2006] QADT 1.
59 i
Ibid, [74].
% Ibid, [29].
®1VM v MP, KP, K t/as P, and Djg009] QADT 1 [27]
2 Hewett v Davies & And2006] FMC 1678 [19
% Tan v Xenos (No 3) (AnBiscrimination [2008] VCAT 584.
5 hid, [3].
% Summerville and Department of Education & Traina@rs [2006] WASAT 36¢
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been significant but when taken together did b@aher credibility and led to the conclusion t
her evidence simply cannot be relied®

E ‘As if anyone is ginna listen to her, anyway!" — Credibility as a witnes

In all 11 rural matters and in 4¢ the 57 urban cases (86%he judicial officer mad
comments about the credibility of the complair These remarks were sometinabout the
Court’s assessent of the witness’s truthfulness in describing #fexual harassment anc
the judicial officer's view of the believability dhe seriousness of the effects of the se

harassment. The latter was discusseCross v Hughes & AndY
The evidence thapplicant gave at the undefended hearing beforevageessentially limited t
the question of her damage. | did not find herdah impressive witness. That is not to say tl
found her to be untruthful. She simply did not pdevany particularly ccvincing or coheren
evidence in relation to the impact of these eveptsn her. Whilst she referred to being depre:
and tearful and referred to such things as losgppktite and increase in smoking and drink
she was unable to provide any contal embedment for these complaints in respect oividnein
which they impacted upon her daily life. She waswsto answer the questions put to her by
counsel in respect of these matters. | take intowat : nervousness associated with the givin
evidence in legal proceedings and | also take astmunt the fact that she may continue to fir
recollection of these events distressing. But eabowing for those matters, her evidence \
unconvincing as to the level of the impact of thegents pon her. That is not to say that | do |
accept that they had some impact. It is simplyaypthat she did not impress in the witness ba
someone who was profoundly affected by the evesgsribec®®

This case was undefended though and the compt was ultimately successful a
awarded $11,822.

In some cases, the decisiorakers reflecte uponwhat constitutes an honest and cred

delivery of evidenceFor exampl in Supplice v Skalo¥
| found the Complainant was an honest and relialiflees:. She gave her evidence in a dowr
earth, forthright and understated manner withouwy apparent embellishment. Her acco
seemed limited to her recollection and she showedigns of exaggeration or reconstructi
While there was no challenge to taccount by crosexamination | scrutinised her evidence
found her evidence persuasive. | accepted the Gongpit's evidenc’®

That matter involved a 16 year old gwho worked at ‘Legs & Breasts Chicken Shop’
Huonville, Tasmania. She was subedto ongoing sexual harassment of a verbal natui
one of the partners in the business (who was asaupervisol saying things like‘You're
just strutting your stuff so | can see your arséle’; ‘You're a dick tease’and‘l know you
want me, Ican tell by the way you're looking at .'’* He also madeemarls such as,
‘Y ou're a spoilt little bitch, but if that's what yahink you’ve got to do, that’s fir which
were said to have been part of his course of cdrndurarassing and humiliating | because
they formed a backdrop of ‘contemptuous and bielgtl behaviour towards tt

Complainant”?

% Ibid, [141].

67 Cross v Hughes & And2006] FMCA 976
%8 |bid, [23].

%9 Supplice v Skald@007] TASADT 4
1bid, [23].

" Ibid, [26].

2 Ibid, [61].
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As illustrated inSupplice v Skali there does seem to be an ideal way of giving testy.
This includes consistency, a lack of embellishment bswféicient amount of detail (e(The
Tribunal found Ms Hsu’s oral evidence vague andtitagin detai ...")”® and & illustrated ir

Perry, a certain lowkey almost passive manner: emotional but not tootiemal:
Generally | regarded the complainant asunreliable witness. She was very emotional abou
case and interrupted her evidence several timesy ... upset and distressed out of all proport
to the events which occurred, or which she wasriBeg — see for example her reaction
havir;g,] a pet it note put on the back of her chair as an efjake, below under the heading “E
Me”.

These attributes or their absence \ evident in otheurban cases where thetnesses were
seen as incredible. For instance like Ms Hsu abitvewitness migt be perceived as havil

an emotional response on the stand that showsaggeration of the actual compla

The complainant’s facial expressions, hand gestamesvoice were all emotionally overwroug
during her evidence. She gasped and sobbed nimes. At times she became very anc
standing in the witness box, yelling, swearing, ntioj aggressively at the respondent
banging one fist into her other hand or bangingiektwad of paper loudly against her hand, k
or the top of the witnessox. The emotion displayed was disproportionate to Hutulal matters
the complainant recounted. Events are inflamed exajgerated in the complainant's mind &
her evidence is therefore unrelia. (emphasis added.

Or as inTreacy v Williamghe comlainant was seen as evasive and aggressive:
In general terms | found the Applicant Ms Treacg\@dence lacking credibility as she w
evasive and unresponsive to questions and at otmergided gratuitous information. H
evidence was inconsistent ane displayed a somewhat aggressive demeafiour.

This last quote includes a reference to consistenctestimony. This is undoubtedly
contributor to assessment of credibililt is difficult thoughto analyse the frequency
judicial comment about theonsistency of evidence given that sometimes judgeke
express comments about consistency and sometiraeiisideration of such is impl. In
some judgmentsthe element of consistency seems to be particulweighted in the

decision-making. The botto line is that a good witness is consistent inrtieidenc:
Her account of what occurred soundinternally consistent and although some parts of
evidence were natontained in her witness statement this might lmabse the witne statement
itself was not particularly detaile’’

One more example comes frdhe rural matterBrown v Richmond Golf Club & An.”® In
this case, Ms Brown complained that she had beama#ig harassed when a senior men
of staff, Mr Slym,‘Called her“Babe” and stroked her haif,called her ‘Babe and Se:*
and ‘kissed her in an amorous fashion without leersent®* He claimed that he did nothir
more than attempt to give her a ‘good night kiin deciding on this mattethe tribunal
members indicated that MBrown’s account we ‘broadly consistentivith the earlier accout
that she had provided to the po.2?

3 Hsu v BHB Australia Pty Ltttading as Far West Consulting & Ar [2007] NSWADT 125 [57
"4 Perry v State of Queensland & Jg006] QADT 26 [10], [13]

> Foran v Bloon{2007] QADT 31 [14]

® Treacy v Williamg2006] FMCA 1336 [15'

" Laviya v Aitken Greens Pty L¢@nti-Discrimination)[2010] VCAT 1233 [15].

8 Brown v Richmond Golf Club & An [2006] NSW ADT 104.

9 Ibid, [18].

8 1bid, [32].

8 |bid, [18].

8 |bid, [18].
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Not surprisingly then,nconsistenc\was seen as contributing am image of untruthfulne:
‘Her oral evidence was confused and at ticontradictory ®* And another:
The demeanour of MSummervill, on the other hand, and the many inconsistencieler
evidence which on their own may not have been fogmit but when taken together did bear
her credibility and led to the conclusiorat her evidence simply cannot be reliec®

Outcome was not just influenced by perception ¢ domplainants’ credibility and/
consistency. When cases welecided against the complainait was not uncommon to fii

judicial comments about threspondent credibility. For instance:
However, the onus of proof rests on Saltand in a situation where Mr Loxley is believed &
just as credible as she is, it must be found thatfailed to prove her case on the balanc
probabilities®

And, in another rural workplaceMohican v Chandler Macleod L1 the male complainay,
employed as an aircraft maintenance engiby Forstaff Aviationcomplained that (amor
other issues of bullying, discrimination and viasation) he was sexually hared in the
course of his employment by members of staff arad the sexual harassment had te

different forms. The tribunal in dismissing the q@aints, concluded th:
The evidence given by Forstaff's managers, as agelll of its employees, was cistent and the
Tribunal concluded that M Mohican sallegations that sexual acts and pornography wpealg
discussed at the workplace and that pornographigamiaes were openly displayed at
workforce, was completely unfounded in &’

A% CONCLUSION

In our sample,ural complainants were more likely to have theimptaints uphel. What
can we conclude from our findings about why thiswee outcomeGiven the small samp
size, the higher success rate for rural ci could of course benaanomaly.We did find
though that the rural matters were more likelyneoive elements that logically could leac
judicial reasoning in their favour. These includéchrious liability by the employer, multip
manifestations of harassment and offers in a senior role to the complainant. Ance also
identified thata higher proportion of the rural caspossessed the attribstéoundin other
researchto correlate with success for complainants. Thestuded extreme youth, Angl
background, prompeporting, corroboration and perception of credipih how evidence i
given.

Therefore, rural cases may have a higher succesdeaause those matters that procee
adjudication may constitute more solid complaitisnt urban cases. It is pose that rural
employers are less likely to participate in comatitin so thaequivalenturban matters coul
be settling in the complainants’ favour at thagetaf dispute settleme. Or, perhaps victim
of harassment in a rural workplace are more dlined to report than their urban ‘siste
and only those with the most confidence in theas&® go ahead with reporting. Such |
disclosure would fit with what we knoabout domestic violence in rural ar,®® isolation

8 Zhang v Kanellos & Andi2005] FMCA 111, [67]

8 Summerville Department of Education & Trainit & Ors [2006] WASAT 368 [141].

8 salt & Anor v NSW Department of Education and Tiraj [2006] NSWADT 326, [76].

8 Mohican v Chandler Macleod L{@009] VCAT 1529

8 Ibid, [60].

8 See, eg, Margaret Alston ‘Violence Against Womea iRural Context’ (199 50(1)Australian Social Wor
15, 16.
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and conservative attitudes abwiolence against woméfi,the cultural context of goss™
an ethos of selfeliance and in the context of the tradition of demnrole segregation in tl
bush?*
In all of these accounts, a similar story is tdlde rural factors of distance, m-dominated
institutions, concerns about anonymity and privaamyd economic considerations all affect

access that women have to specialist services énthey exist) and mainstream helping agent
including those in the justice syste?

Accordingly, one stdy of rural nurses found that ‘there is a cultafenor-reporting, denia
and minimisation of the importance of such episdstgh by nurses and manageme?

It makes sense then that the people in rural avbasdo report are possibly those who h
the strongest cases and are also likely due to ybeng age, multiple manifestations of -
sexual harassment and the seniority of the offertdesee themselves as less vulnerab
victim-blaming or to having their victimisation minimisedomplainints’ confidence in thei
‘case’ may correlate with consistency in theiritasny and with delivery of a believak
story with the amount of emotion seen as correjadippropriately with the degree of inju
This is extremely important since the mannf giving evidence can affect the judic
officers’ perception of witnesses’ credibility atidus ultimately affect the outcon

8 Alexandra Neame and Melanie Heenan ‘Respondingxni® Assault in Rural Communities’ Briefing Pa
No. 3, Australian Institute of Family Studies, (200Q.

% See, eg, Chelsea Eacott & Christopher Sonn, (2@&8/ond Education and Employment: Exploring Yo
Experiences of their Communities, Place Attachnaewt Reasons for Migration’ (2006) 16[Rural Societ
199, 200, 208.

1 Margaret AlstolWomen on the Land: The Hidden Heart of Rural Alist (University of NSW Pres
Kensington, 1995) 143.

2 Robyn Mason ‘Do Everything, Be Everywhere’ (2008]5B)Australian Feminist Studiet85, 48¢

9 Rosemary Green, Raeleene Gregory and Robyn Ma®M® Picnic: Personal and Family Safety for Rt
Social Workers’ (2003) 56(2ustralian Social Woir 94, 96 citing J Fisher, J Bradshaw, BA Currie, XK
Reid Serle & J Smith ‘Violence and Remote Area Mg’s(1996) 4(3)Australian Journal of Ruri Health190;
K Kelly, ‘Responding to Job Relatedaum: in Remote Areas: Only Fools would Rush in’ fiBiennial
Australian Rural and Remote Health Scien Conference, Toowoomba, Queensland 1898ceedings, Ruri
and Remote Health Papeiational Rural Health Alliance, Toowoomba [CD Rc
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