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WHO IS THE ‘GOOD’BU LLYING
VICTIM/CORPSE?

PATRICIA EASTEAL AM AND JOSIE HAMPTON "

ABSTRACT

Bullying in the workplaceis a serious concern bothecause of its hig
prevalence anthe potential harm caud to its targets and witnessBporting
is low. There has been little research done that has erantime bullyinc
victims’ journeys down the different legavenus in Australia. We aim t
address at least part of that gap iis paper. We do thdiy first describing
briefly the various remedial pathways availablevictims, and then we repo
on our analysis of a sample of relevant legal cadSesn the latter, we identil
some demographic variables about the complainants aspects of th
bullying background to discoviwhat type of target pursues the matter lec.
We also determine if certain types of bullyiappear to benore likely to resul
in upheld complaints, and to identify at least sahthe other factcs that nay
affect a complainant’s success in disputes thathmvbullying

I INTRODUCTION

A recent survey of the Victorian public sector fduR1% of respondents had experien
bullying at work, and 34% had witnessed it beingciied at someone el' In fact, a 2009
Australiansurvey of 800 employeeacross occupations found that anearte had been a
target of bullying while more than c-half had been a witnedsBullying is therefore a
serious concerbecause of its high prevalel. This seriousness isbanced b the potential

harm caused to victims/targété.ccording to the Victorian State Service Authol
There is a substantial amount of research on thenpal negative impact of bullying ¢
individuals ... This research shows that victims of bung are likely to experience a range
negative effects including stress, reduces sensesetfefficacy, poor work performanc
depression and anxiety.

Where a targeis more vulnerable, the char of developig a severe psychological injury
greater and can even lead to sui® Bullying also affects witnesses, people clos
connected with the victim, and the workplace inabhit occurs®

YPatricia Easteal AM is a professor in the Facultyaw at the University of Canberra. JoHampton is ¢
former UC student.

! Victorian State Service Authoritfrends in Bullying in the Victorian Public Sectéteople Matter Surve
2004-2010(2011) 2.

2 Workplace Bullying Still Rife in Australian Compes (2009) Drake International

<http://www drakeintl.com/au/pdf/workpla-bullying-in-australian-companies.aspx>.

% We use the terms ‘victim’ and ‘target’ interchaniglge

* Victorian State Service Authority, above n 1,

® One example is the tragic and highly publicisedeazfsBrodie Rae Consnce Panlock who committed suici
in 2006 following several years of bullying as #camployee. See the following example of medisecage:
Jen Vuk, ‘Brodie’s Death a Warning to Small BussieSydney Morning Heral¢bnline), 24 December 20(
<http://mww.smh.com.au/opinion/socie-and-culture/brodies-death-a-warning-to-snialsines-20091223-
[dfn.html>.
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What exactly does ‘bullyingimear? According to WorkCover NSW, ‘bullying is repea
unreasonable bekiour towards a worker or group of workers thaates a risk to health a
safety.” Most definitions of workplace bullying in Australa@e quite similar to thi® and can
usually be broken up into the following elementgstematic and repeai, negative
behaviour towards another worker or workers, whichnreasonable, and which poses a
of injury to the victim.Note though that whilst bullying is ordinarily rdfive, it could be ¢
one-off incident.

Bullying may involve bothoveri and/orcovert behaviours, which are unreasonable in
circumstanced Examples of the former, which is the most commaetgf bullying, include
abusive behaviour or language, inappropriate consnégasing, pranking or playing joki
tampering with a worker’s bengings or working equipment, isolation and exuosof the
victim, and threats ofind/or actu: physical assauff Covert bullying behaviours mz
include:making it difficult or impossible to achieve workimoals or deadlines, overvking
or underworking setting tasks above or below tpersors ability, ignoring the victim
denying access to information or resources, anéiunfeatment in relation to worke
entittements?

Bullying is often subtle and therefore difficult pnove12 Thus, not surgsingly, previous
research has found that the formal reporting ofcaeptable workplace behaviomore
commonly occurs in response to ‘violent behaviours’ in castrto more covert stress
experienceé?‘ Feelings of powerlessn¢ and concern about empioent elsewhere, coupl
with a lack of understanding of employees’ righia@erning workplace safe, probably also
play a role irlow levels of reportinc*

Reporting may be problematioo, since bullying is quite a broad conceptcdin encompas
other anti-social behaviourssuch as harassment, victimisation, antisocial hbiebay
incivility and violence'® Confusing bullying with these other narrower foraisbehavioura

abuse can be problematic, and:
[tlargets need to be able tocurately decide whether they are experiencing waeble
behaviour, and be able to identify the nature ef llehaviour. This helps to prevent spuriou:

® Bullying has negative repercussions on productidtysenteeism and morale, and results in stafouem
above n 1, 5.

"WorkCover Authority of NSW and WorkSafe VictorPreventing and Responding to Bullying at W, (3°
ed, 2009) 3.

8 See, eg: Victorian State Service Authority, above &; Commission for Occupational Safety and Hre.
Western AustraliaCode ofPractice: Violence, Aggression and Bullying at W (2010) 18 Occupationa
Health, Safety and Welfare Act 1988), s 55A;What is Bullying at Work®2011) Beyond Bullying
<http://www.beyondbullying.com.au/what.htm

® WorkSafe Western Australia, CodeRractice: Violence, Aggression and Bullying at M/(2010) 19
'%bid. See also Drake International, above n 2, wlitewas found that silence, isolation and verbalilts
constituted 36% of the bullying incidents, with pathumiliation and criticisr accounting for 26%

1 workSafe Western Australia, above |

2 Donnat.ouise McGrath, ‘The National Hazard of Workplacellgng: Implications of an Australian Stud
(paper presented at Our Work Our Lives 3rd Nati@@aference, Women & Industrial Réons, Darwin
Convention Centre, Northern Territory,-13 August 2010) 2.

13 Nick Djurkovic, D McCormack and Gian Casimir, ‘TBehavioural Reactions of Victims to Different Tyg
of Workplace Bullying’ (2005) 8(4)nternational Journal of Organizational ‘eory and Behavioi439.

“ Donnatouise McGrath, above n 12,

15 Sara Branch,You Say Tomatoe and | Say Tom: Can We Differentiate between Workplace Bullying i
Other Counterproductive Behaviour§2008) 13(2)international Journal of Organisation&@ehaviou 4, 8.
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vexatious reporting. The avenues available to targee vastly different if the behaviour
harassment, discrimination or violence, as opposethtyihg.16

What about the minorityof victims who do disclose their experience(s) of workpl
bullying'” and may consider pursuing a lecremedial pathway? There is no prec
legislation that victims obullying can look to in order to determine theghis to a remed
under the law in Australia. Instead, they must sh#geir experiences to fit into a le(

pathway for which the law recognises a remedi4itr'® As Margaret Thornton summaris
For the most part, workplace bullying is inchoate asgaldarm, despite the dramatic increas
its reportage, if not its incidence. To date, buallyhas been understood largely as a manag
rather than a legal proble™®

There has been little researabnég that has examined the bullying victims’ joumiepwn the
different legal avenuein Australie?® We aim to address at least part of that gap ir
presenpaper (albeit in a way limited by the size andrture of the sample as discusse
the following section on ethodology). We do this by first describing brieflye various
remedial pathways available victims, and then we report on our analysis of a samp
relevant legal cases. From the latter, we idendibyne demographic variables abdhe
complainants and aspects of the bullying backgrdartiscovewhoends up ircourt or in a
tribunal We also aim to determine if certain types of yinly are more likely to result |
upheld complaints, and to identify at least somethef other faors that may affect
complainant’s success in disputes that involveyingl

Il METHODOLOGY

We searched the Australasiaedal Information Institute (AuLll) database using the terr
‘workplace’ AND ‘bullying.” This resulted in over 200 ‘hit. We thenlisted the results b
date, with the aim of retaining the most currentr88tter® for each of thefollowing six
remedial pathways-discrimination and equal opportunity, occupatiohahlth and safet
industrial relations, workers compensation, tand criminal. V@ identified the first 3I
mattersfor the workers compensation and industrial refetipathway but the other patl
did not have this manto record:there were 20 casewvhere discrimination and workpla
bullying was mentioned; 15 with cupational health and safety; 11 tort matters, five
judgmens where criminal assault and workplace bullying waentioned. From these ¢
lists we then excluded matters that were not udefubur analysis because: the complair

18 Carlo Caponecchia and Anne Wyatt, ‘Distinguishiregviéeen Workplace Bullying, Harassment :
Violence: A Risk Management Approach’ (2009) 25Journal of Occupational Health and Safety, Aust:i
and New Zealand39, 442.

" We do knowhat before Christine Hodder’s 2005 suicide (artlat a parliamentary inquiry found to he
resulted from workplace bullying in the Cowra anamde service) she had filed two formal complainis‘ad
lost faith in management over dealing with her ctaints’: Natasha Wallace, ‘Bullying Caused Wome
Suicide, Story Told’Sydney Morning Heral(online), 9 July 2008
<http://www.smh.com.au/articles/2008/07/08/121528287 .html>

18 Bruce Arnold Australian Bullying La\ (2010) Caslon Analytics

<http://www caslon.com.au/cyberbullyingnote9.htr

9 Margaret Thornton ‘Corrosive Leadership (Or Bullyiby Another Name): A Corollary of the Corporati
Academy?’ (2004) 1Australian Journal of Labour La, 161, 176.

20 |bid; Bruce Arnold, above n 18; Robyn Kiese and Teresa Marchant ‘Workplace Bullying in Austai
Review of Current Conceptualisations and Existimgéarch,’ (1999) 2(‘*Australian Journal of Manageme
& Organisational Behavioyr61, 6869.

2L We refer to ‘matters’ rather than cases to captither one case, or a number of cases involvingémee
parties and the same disputed ‘matter.” In the peyeerefer to the final or last outcorn
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was not bullied, butather the accusewas thebully; we were unable to detect a fir
decision in the matter; bullying was not an essgmpiart of the claim being made; and/or
matter did not disclose enough information to beduThis selection process resulted i
sample of 21 judgments.

Caveats:The findings in this study are specific to mai, which wee not successfull

settled before a final hearingyagour paper reflects only upon characteristicthe cases that
are reported on Aussli. These are not exhstive and may be neither representative o

cases that culminate in adjudication nor refleet &élctual proportions of victims that tra:

along the different remedial pways> Also, given the smalsample sizeour findings

should be viewed only a®entially indicative

" POSSIBLE LEGAL PATHW AYS
A Common law

Where bullying creates an unsafe working envirorimmgrich causes injury to an employ
in terms of the common lawhat employee can elect to remedy their injury ureiegher
contract or negligenc® Remedie, which a victim might commonly seek include damage
declaration as to the rights of the employee utigeicontract for employment, or injuncti
relief> Disputes can be instituted ircourt? or a tribunathat hears civil claits *’

An unsafe working environment can constitute a ¢dneaf contract, depending on what
(express or implied) terms of the contract seekdwger?® Dismissing an employedue to
bullying can also constitute a breach of contract. In teainghe commo law, it is the
‘wrongfulness’ and ‘unlawfulness’ of a dismissal i@t attract a right to reme, in
comparison withthe broader Industrial Relations remedial pathwagussed below, und
which the ‘fairness’ of a dismissal determinesdim’s right tc remedy. However, it must t
noted that unfair dismissal legislation may exclagdetain employees, and thus the comt
law remains an essential avenue for some victinisitm an actior?®

Under the common law victimsf bullying canalso action wrong dee to them in tort. Tort
that may be relevant include breach of statutoty,*® trespass to the person (assault, ba
and false imprisonment), defamation , more commonly, negligence. Under the comr
law relating to negligence, an employer owesuty of care to all employe&sto provide a
safe workplace that is, to the extent which is oeable*® free from stressors such

22 These were discrimination and equal opportunitgupational health and safety, industrial relatiomsrkers
compensation and tort matters since there wereimonal cases in the samg

2 For example, in February 2010 the OH&S proceedaugeerning the workplace bullying experiencec
Brodie Panlock were decided in the Victorian Magitets’ Court; hoever the judgment is not on Austl

24 Natalie Van Der WaardeEmployment Law: An Outlii (LexisNexis Butterworths,"ed, 2010) 8¢

% gee, eg, injunctive relief such as reinstaten

% The choice of court will depend on the amount ahdges which are being sought and the respective’s:
monetary jurisdiction.

27 Such as a Civil and Administrative Tribunal or eguent

2 See, egoldmanSachsIB Werev Nikolich [2007] FCAFC 120.

29 Breen Creighton and Andrew Stewd_abour Law(Federation Press"®d, 2010) 619.

30 Occupational Health and Safety legislation providésgislated duty that employers must maintaiafe
working environment for employees. See discussiolaws belw.

31 Hamilton v Nuroo{1956) 96 CLR 1¢

%2 Natalie Van Der Waarden, above n 24,
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bullying.® Whether this duty has been breached depends onisviiaasonably foreseeabl
to cause injury or harm, whiahill vary from employee to employeeoi@e employees me
require more care than othéfs.

B Discrimination legislatior

If bullying experienced by a victim can be consteac as an act of discrimination
harassment, a remedial right may be found undermnwealth and State discriminati
legislation®®
However, to have recourse to i-discrimination legislation, a person must be ablshow tha
he or she was bulliebdecauseof his or her sex — or race — or disability e+ sexuality— or
other trait thatonstitutes a proscribed grou36

Remedieswhich may be granted for breach these lawsinclude apologies, damag
declarations, and orders directing a respondentmoepeat or continucertain conduc®’
The principles of torts are ‘a starting point fdnet assessment of damages ui
discrimination legislation, but those principle®stt not be applied inflexibly*®

Complaints under discrimination legislation mustrbade to the appropriate agency he
jurisdiction in which the claim is to be institutdebr example, in the Federal jurisdict, this
is the Australian Human RightCommission (AHRC). The AHRC, after receiving
complaint, will either investigate the matter fiethor decline t«do so*° If a choice is mad
to investigate the matter, the President of Commissionmust attempt to conciliate tl
matter?’ If conciliation is unsuccessful, cif for another reason the President elect:
terminate the complairit, the complainar can apply to the Federal Couwt the Federz
Magistrates Courto have the matter resolvi** There may be lengthgielays for such
processand if the complainant loses, (s)he may be resptn$or bothher/his own legal
costs plus those of the respondent, whim be a disincentivé’®

C Occupational Health and Safety aws

Under Occupational Health and Safety (OH&S) ledish** an employer generally owes
duty to protect the health and safety of employaeswork as far as is reasona

¥ Wilson & Clyde Coal Co v Engligii938] AC 57

3% paris v Stephney Bourough Cour[di®51] AC 367

% See, egRacial Discrimination Act 197 (Cth); Sex Discrimination Act 1984Cth); Disability Discrimination
Act 1992(Cth); Age Discrimination Act 20( (Cth); Anti-Discrimination Act 199TNSW); Equal Opportunity
Act 1995(Vic); Anti-Discrimination Act 199 (Qld); Equal Opportunity Act 198@SA); Equal Opportunity Ac
1994(WA); Anti-Discrimination Act 199 (Tas);Discrimination Act 1991ACT); Anti-Discrimination Act 199
(NT).

% Margaret Thornton, above n 19, 1

37 Federal Discrimination Lawj2009) Australian Human Rights Commiss
<http://www.hreoc.gov.au/legal/FDL/FDL_2008_2009/pAdtml- 7_6>.

%8 |bid, chapter 7 at 1, citingall v Sheiba (1989) 20 FCR 217.

% Australian Human Rights Commission Act 1 (Cth), s 46PF (1), s 46PF (5).

“%lbid, s 46PF(1).

“*IVarious grounds for termination are listed undbid, s46PH.

*2 |bid, s 46PO.

3 Beth Gaze and Rosemary Huntenforcing Human Rights in Australia: an Evaluatiohthe New Regin
(Themis Press, 2011).

* These laws are also referred to as workplacety laws. Se@ccupational Health and Safety Act 1! (Cth);
Work Safety Act 200\CT); Occupational Health and Safety Act 21 (NSW); Workplace Health and Safe
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practicable’> When bullying takes place, directors, manageriaffsind other employet
may also be liable for a breach of duty under OHé&gslation*®

Each jurisdiction has an agenthat administers OH&S legislation. For example, under
Commonwealth scheme & Comcare, and in New South Wales and Victoriaafiygopriate
authority is called WorkCover. Employees who waok the Commonwealth are covered
the Federal legislation, whereas other employeespastected by their respective State
Territory’s enactment¥’.

Inspectors who areesponsible for investigatinalleged OH&S breaches hottle power to
issue a notice of infringement, penalty or prokdni’*® Inspectors can also initia
prosecution that may result in a fi*’ publication of the offencenal/or orders for remedi
action to improve or rectify the health and safissue in disput®™ These mattermay be
heard by a Commissiohor in a local court, depending upon the jurisdiat

It should be notethat under this pathw, the individual target of bullying does not rece
compensation or an apology; however OH&S laws angally ‘complemented by statut
that mandate workplace insurar,’? as discussed next.

D Workers’ compensation daims

Under workers’compensations semes, employers are obliged to insure their wor
against the development of injury or disease ayisint of work. EaclState ancTerritory has
its own legislative scheme, as does the Fedeiriabjation. The latter applies to agencies

those emplogd by the Commonweal®® Aside from a liability for the harms that have an:

Act 2007(NT); Workplace Health and Safety Act 1' (QIld); Occupational Health, Safety and Ifare Act
1986(SA); Workplace Health and Safety Act 1' (Tas);Occupational Health and Safety Act 2! (Vic);
Occupational Safety and Health Act 1 (WA).

5 See, egDccupational Health and Safety Act 1' (Cth), s 16(1)QOccupational Health, Safety d Welfare
Act 1986(SA), s 19(1)Occupational Health and Safety Act 2! (Vic), s 21(1).

“6 Karen BohmLiability of Directors and Managers Under Occupata Health and Safety Lz (2006)
Truman Hoyle Lawyers <http://www.trumanhoyle.conidmwnloads/I[dmotl0706.pdf>.

47 Breen Creighton and Andrew Stewart, above n 29,

“8 See, egDccupational Health and Safety , (Vic) (2004), Division 9, ss 11020, which outlines powers
issue notices. Note that during the investigatibe,alleged offender may rein in the workplace

“9 Each piece of OH&S legislation has a differing ggnprovision. For example under tOccupational
Health and Safety Act 20@¥ic), s 21(1), an employer who breaches their datgn employee is liable fi
1,800 penalty units (natal person) or 1,900 penalty units (body corpgr&ee also under ttOccupational
Health and Safety Act 20@RISW) that an employer is liable for 7,500 penaiiyts (previous offendin
corporation) or 5,000 penalty units (not previousfignding corjoration) or 750 penalty units (previou
offending individual) or 500 penalty units (not pieusly offending individual). Prosecution may becbming
more prevalent: see Neil Cunningham, ‘ProsecutisrOHS Offences: Deterrent or Disincentive?’ (2029
Sydney Law Revie859.

0 Breen Creighton and Andrew Stewart, above n 29,

*1 For example, the Commission for the Safety, Rehatiin and Compensation of Commonwealth Emplo
can hear OH&S matters under the Commonwealth regihile s 105 of thOccupational Health and Safe
Act 2000(NSW) provides that proceedings under that Acttatge brought before either the IR Commissior
Court session) or a local Court.

>2 Bruce Arnold, above n 18.

%3 See, egSafety, Rehabilitation and Compensation 1988 (Cth); Workers Compensation Act 1¢ (ACT);
Workers Compensation Act 198¥SW); Workplace Injury Management and Workers Compensaici 199:
(NSW); Workers Rehabilitation and Compensation Act 1(NT); Workers Compensation and Rehabilitat
Act 2003(QIld); Workers Rehabilitation and Compensation Act 1(SA); Workers Compensation and Inju
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within the context of their employment, employeraynalso be liable for aggravation of -
existing conditions if the worker can show a corioecto the employment as a rea for
aggravatiorr?

In terms of the procedure for obtaining compensatam employee, employer or third pz
can notify the relevant scheme agent of the in> From here, the scheme agent \
respondnotifying the employeawhether they are entitled treceive compensation. If th
are not, the employee can generally dispute theaitid® with the scheme agent. If this d
not resolve the matter, the disputes can be rediéwacourt or tribunaf®

Successful compensatiogually results in reimbuement for medical expenses and a de
of income replacemertturing the time period th the victim is unable tovork.>’ Where a
disease or injury complained of reacla prescribed level of seriousneastion under thi
common law may also be possiblet will be capped in some way.

E Industrial relations disputes— unfair dismissal

Victims of bullying who have been ‘unfairly’ disnsisd or felt they had no choice but
leave the employment (constructive dismissal) miagose to seek either reinstatint or
compensation in lieu of reinstatement under Indaiselations (IR) law?® The applicatior
of these laws can be quite confusing. Employeed aetermine if they fit the requiremer
to rely on theFair Work Act200¢ (Cth) (FWA), or whether they need to rely on th
respective State’s Iegislati8P1. Under both federal andt&e regimes, thevictims’
applications areonsidered by a specialist ba®* Applicants must apply within the amot
of time specified by the specifiegislation. Under the FWAhat period is 14 day*?> Most
States and Territoriesut off applications after 21 da®? althoughthe time period allowed i
Western Australia is longer28 day<>*

Management Act 198WWA); Accident Compensation Act 1¢ (Vic); Workers Rehabilitation an
Compensation Act 1988 as).

>4 See, egSafety, Rehabilitation andompensation Act 19 (Cth), s 5A(1)(c)Workers Compensation a
Rehabilitation Act 2008QLD), s 32(3)(b) et

%5 See, egStep by Step Claims Proc (2010) WorkCover New South Wales
<http://www.workcover.nsw.gov.au/INJURIESCLAIMS/MAKNGACLAIM/Pages/Stebystepclaimsproces:
sSpx>.

*® See, eg, Queensland Industrial Relations Commig&omeviews from (-Comp); Administrative Appeal
Tribunal (for reviews of decisions of Comcare) étlso see County Court of Victoria de Petro \
International Airlines Sevices Pty Lt([2009] VCC 1478, decided under thecident Compensation Act 19
(Vic).

°" See, egBenefits and Entitlemen(010) WorkCover New South Wall
<http://www.workcover.nsw.gov.au/injuriesclaims/eéitsentitiements/Pages/default.asy

%8 SouthAustralia and the Northern Territory have abolistteslright to seek common law compensatior
employer-employee disputes.

%9 See, egFair Work Act 2009Cth), Ch 3, Pt -3; Industrial Relations Act 199@8NSW), Ch 2, Pt 6Industrial
Relations Act 1996Qld), Ch 3;Fair Work Act 199 (SA) Ch 3, Pt 6industrial Relations Act 19" (WA), ss
23A, 29, 29AA;Industrial Relations Act 19¢ (Tas), ss 29-31.

%0 Guide — Unfair Dismissa2011) Fair Work Australi
<http://www.fwa.gov.au/index.cfm?pagename=resoiactsunfair#topofpage>.

®1 This is Fair Work Australia under tiFair Work Act 2009Cth), and an Industrial Relation Commissior
equivalent under state and Territory regir

82 Fair Work Act 2004Cth), s 394(2)(a

% See, egindustrial Relations Act 18(NSW), s 85(1)industrial Relations Act 199@Id), s 74(2) et

% Industrial Relations Act 197@VA), s 29(2)
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Applicants may also be limited by certain eligityllicriteria depending orthe particulal
legislation thatthey rely upon. For example, s 383 of the FWA paesi that an employe
must have served a minimum employment period tdyagjhe Fair Work Regulatior also
statethat the worker must be covered by a moderard, or enterprise agreement, or the ¢
of the employee’s annual rate of earnings mustess than the hiincome threshol®
Particular types of employees may also be exclufleth use of this remedy: cast
employees who are not employed on a recsystematic basf® transferred employe€’ or
short term or probationary employe®®

Generally, the relevant body will attempt to resolthe matter by conciliation before
arbitrates the mattéf.The test for deciding whether someone has beeririyndismissed is
a determination of whether the dismissal was ‘hausjust or unreasonabl’

F Criminal | aw (particularly for assault)

Where a bully’s conduct constitutes a criminal oéfe, such as an asse’* the victimmay
notify police. If the matteis prosecuted, summary offeis will be heard irthe Magistrate
Courtof the respective jurisdiction, whereas indictatffences will generally be heard in t
District/County Courbr Suprem¢Court after a committal hearing.

A bully may be found guilty of an offence and pum@d in a way considered appropriate
the courtwith respect to that jurisdiction’s sentencing ;mbures72 Possible punishmen
may involve incarceration.

Criminal law is rarely relied upon to remecssaults in the context of workplace bullying,
evidenced both bthe lack of criminal law cases in our san and by the perceived need
the Crimes Act 1958Vic) to be amende recently’® Workplace and cyber bullyinare now
included in the VictoriarCrimes Ac 1958 with the prospect of expanding the definition
stalking and broadening the intention to includé-harm’*

8 SeeFair Work Regulations 200@th), r 3.05

% See, egFair Work Act 2009Cth), s 384(2)(a

" See, eg, Ibid, s 384(2)(b).

®8 See, egindustrial Relations Act 19¢ (Qld), s 72.

%9 Breen Creighton and Andrew Stewart, above n 29,

0 See, egFair Work Act 2009Cth), s 385Industrial Relations Act 199NSW), s 83(1A)(a).

L See, eg, th€riminal Code 1899Qld), s 245(1), which defines assault as: ‘A paraho strikes, touches,
moves, or otherwise applies force of any kindhe, person of another, either directly or indirectthout the
other person's consent, or with the other persmmisent i the consent is obtained by fraud, or who by
bodily act or gesture attempts or threatens toyejgpte of any kind to the person of another withthie othel
person's consent, under such circumstances thpetBen making the attempt or threat tctually or
apparently a present ability to effect the perspaipose, is said to assault that other personttendct is
called an assault.’

2 See, egCrimes (Sentencing) Procedures Act 1 (NSW); Criminal Law (Sentencing Act) 19 (SA) etc.

3 The Gimes Amendment (Bullying) Bill 2011 (Vic) was rettly assented to and amended section, s 21
the Crimes Act 1958Vic). The offence of stalking now applies to stioas of serious bullying and provides
a maximum sentence of 10 years.

" See Explaatory Memorandum, Crimes Amendment (Bullying) Bil11 (Vic).
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A% ABOUT THE BULLYING: WHO ENDS UP IN THE COURT OR
TRIBUNAL?

A Gender

In the Victorian Public Sector study, 23% of fensreported having experienced bully,
compared to 18% of méen.The Drake International survey mentioned earlfound that
males and females were ‘almost equally at faulttres bully or as the target of tl
behaviour.”® Interestingly,though, in our same of legal casesa higher proportion of th
complainants werédemale (65%), and the bully was a wor in only three out of the 2
matters. Of additional intereskable 1 shows that the cases most likely to be ldptensisi
of a male being bullied by aate or males. No one bullieby a woman hadher complaint
upheld.

Table 1: Gender of the Victim/Bully and Outcome

Sex of parties known Upheld (n = 9)| Dismissed (n = 11
Male bullied byama (n =7 5 2
Female bullied by a male (n = 4 6
Femalebullied by a female (n = - 2
Female bullied by male and female (n: - 1

One variable that may be influencing the outcomeh&s number of male bullies in t
matter!’ In three of the five upheld male bully/male victsituations, there was more tt
one bully. For instance, in one situation, &yearold boy was bullied by a group of fi
male employee& In another, three men in higher positions bulliedaaprentic.”® And, in
Ferguson the victim was bullied by two men who were batthigher positionshan him#

One of the successful female victims (discrimimatgath) was also bullied by two mal
this was shorterm bullying in a butcher sh@ In that matter,the incident included
sexually harassing behaviour, suc the bullies saying derogatory things about othemex
and putting pigstails in their trousers to imitate a penis; verahlse, and an altercati
involving physical contact.

The female compinants who were unsuccessful had not experietiie extreme physici
abuse that was seas a characteris in the male victimsdisputes which were upheld. F
instance, three torts cases that were unsucceton gpeal involved female victims andn-
physical bullying behaviours. IBay, the targetvas a woman employed in a police spe
projects unit. She alleged that an air hose was shoher dres®? She also experienct

> Victorian State Service Authority, above n 1,

' Drake International, above n 2.

" Note that in one of the two male/male cases tha¢ dismissed, there were also two bullDomenico
Cascio and the Trustee for Elsa Trurstding as Anywhere Computer Accesso[2009] NSWIRComm 109¢
However in that case, there had been no physiesealflleged behaviours included a phone call é
victim’s father about him being a trou-maker andx verbal altercation between the victim and a merob
managerial staff.

8 Inspector Gregory Maddaford Graham Gerard Coleman & An[2004] NSWIRComm 31

9 Blenner-Hassett Murray Goulburn C-Operative Co. Ltd. & Or§1999] VCC 6.

8 Ferguson v Strautan Australia Pty Lt[2009] VCC 184. (13 March 2009)

81 Styles v Murray Meats Pty Ltd (Ariiscrimination)[2005] VCAT 914.

82Bau v State of Victorif2006] VCC 1779Bau v State of Victori§2009] VSCA 107.
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comments that she or any other employee could |&@vavorkplace if theyidn't like the
bullies’ conduct, verbal abuse and having to ligtethe men bragging about oral sex on
phone and making inappropriate comments/jokes. Warunsuccessfuinatte that went to
appeal was heard in first instance in the Victor@aunty Court®® That cast involved a
female senior account/evenaimage. A male supervisor wrongly accused lémisconduc
and violence towards him amaking unauthorised breaks it appeared thahe woman was
set up in numerous ways). The bully sent threateemails to the victim too. In addition, s
witnessed the bully causing distress t-workers. The third negligence claim by a ferr
victim that failed (despite her reporting quickiyda having exert evidence) include
allegations of verbal slander, aggressiveness ayemheral unwillingness to -operate®*

B Age

Our sample shows that targetan be any age ranging from 16 to 61. Howeveil adde 2
highlights, there may be a correlation betw youth and success with a legal remedy:
victims of bullying aged 18 or younger had theimgsaints upheld

Table 2: Age of the Victim and Outcom

Age of the victim known Upheld (n = 6) | Dismissed (n = 6)
Victim 18 and younger at tf| 3 -
onset of bullying (n = 3)
Victim older than 18 (n = 3 6

C Type of Work

Bullying takesplace in a broad spectrum of workpla~ from butcher shops to law firm
However, only 13%0f those employed as professionals were succegscouri or tribunal,
in comparison with the majority of blue collar,aitor other employee typ (see Table 3
This may be related to the type of bullying thaturs in the different sorts of workplac
(discussed further nextwith the most brutal behaviourccurring in manual labot
environments.

Table 3: Type of Workplace and Outcome

Type of employee | Upheld (n =10 | Dismissed (n =11)
Professional (n =8) 1 7
Blue collar (n =6) 4 3
Retail (n =2) 2 0
Othef® (n =5) 3 1

One example of such brutality was a case in wa 16-yeamld male factory apprentice w
bullied by a group of males for a half hour. Theumus events included being wrappet
plastic wrap, fastened to a trolley, spun around,having sawdust andood glueput in his
mouth, shoes and clothifig.

8 Turner v Victorian Arts Centre Tri [2009] VSCA 224.

8 pecenka v Minister for Healf2010] WADC 163

% These include security, bowling club and hospitatkers

8 Inspector Gregory Maddaford Graham Gerard Coleman & An[2004] NSWIRComm 31
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D Type of bullying

Most of the cases in our sample involved a varidtipullying behaviour: Three quarters ¢
complainants who had begmysicaly abused (eight of the 21yere successf. We found
tha usually direct or indirect assaults on a perstwdy were accompanied by other type:
bullying, such as intimidation and verbal abuse. The formergrised tactics such as raisi
one’s voice, using physical force on an object nearvibém, threaening to terminate th
victim's employment, bullying other people in fromf the target giving the victim
meaningless tasks or tasks tiwere destined to fail and humiliating the victim. tinese
cases, verbal abuse included harsh, derogatoryaggtesive use of wording express
verbally, or through electronic means, to the wictincluding things said about somec
close to the victim.

An example of these multiple manifestations of yinlj took place inNaidus case®’ The
physical assault in the matter (touching and sguogethe victim’'s genitals) had be
preceded by the bully saying, ‘I will do you’ arttet punching a hole in a wall. On a d:
basis the targewas called names such as ‘cocoanut [sic] head, aeyface, only a blac
man, poofter’ not only in private conversation lutthe presence of contractors, sect
personnel and common staff too. Other behaviouas do not fit into the categories
intimidation, verbal abuse and physical abuse #isé flace. For instancehe target was
made to start work at 6.30 am and finish at midnagHater six days a we, and sometime
seven daysfor eighteen months whilst being paid only for ¢iglours a day in a five de
week. He was also pressured to be in certain ways such as being required to telepl
hisboss if he wanted to go to the toi

In another example of physical assaBlenner-Hass@f the victim’s clothes were forcibl
removed and grease was applied to his ger® Additionally, he vas hung from a safe
harness and paint was put in his . He was put into a 4dallon drum and rolled around t
workshop. Pinned withis overalls in a vicehe was alsintimidated and threatened that g

would be put up his anus if he did not bricake into work. He alswitnessed a wor
experience employee being hung by a harness Witk &t under that employee. The yot

man, who was aged betwe&n and 21 over the four year period of bullyimgas also told
that he would be physically assied if he told anyone about the incidents.

Finally, in Ferguson physical abuse included tossing a full cup of hiack tea onto th
target, burning him, throwing plastic tables andich athim and grabbinchis shirt and
attempting to push hifff. As with the other examples of physical assaults, this wadg
environment was redolent afther types of bullying: setting the victim up ftailure by
giving him the wrong machine to work on and therkimg out he was responsible for i
mix-up; humiliating himin front of other employees in regards his speeding offenc
displayed in a nevpaper; and tellinthim he was an incompetent workard then smashir
his toolson the ground in front of him. He was verbally aiso¢, such adeing called ¢
terrorist due to his dark features.

87 Naidu v Group 4 Securities Pty Ltd and A [2005] NSWSC 618.
8 Blenner-Hassett Murray Goulburn C-Operative Co Ltd & Or§1999] VCC 6.
8 Fergusorv Strautman Australia Pty L[2009] VCC 184.
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E Length of the bullying

As it is clear from thdncidents just described and from the acceptedhiieins of what
constitutes bullying conducbullying is notcommonly a oneff incident butoften takes
place over a substantial period of time. ThirteERJoof the cases in our sample occurrec
more than three months. Table 4 indic what we would predicfrom the cases ju:
described, such as thé¢aidu matte, which extended for five yearS:longterm bullying
complaints (three months and longer) are morelikelbe uphel—62% of the lon¢-term
bullying compared to only one quarter of the s-term matters—although it should be note
that one of the successful shtetm matters, discussearlier, consisted of a single instar
of intense brutality lasting 30 minu.**

Table 4: Duration of Bullying and Outcome

Upheld (n =10) | Dismissed (n =11)
Short term bullying (n = 8) 2 6

Long term bullying (n = 13) 8 5

Cranston v Consolidated Me&troup is a example of a shoterm bullying complaint. Th
alleged incident was a ordf heated altercation that failed in a negligeand trespass to tt
person (assault) suit. Ihvolved a man waving a butcher knife aggressivatyg being
verbally abusive to a femaléctim in the butcher shop where they both wor®?

F Reporting®

Does reporting quickly make a victim seem more itledo decisio-makers? Interesting!
our findings are somewhat cour-intuitive, with half of matters in which the ctim reported
within a week being upheld in contrast to two thiaf those who either did not disclose
did so more than a week after the inci. When we look at the facts in a few of the upt
cases that had delayed or no reporting thoughfitiding becomes more comprehensil

For instance, inW v Abrob the victim, an 1-year-old retail employeehad no one t
complain to other thathe male bull, who was the boss and the only employee seni
her®* She did not complain formally until sonseven months after the bullying had star
This was done verbally in a meeting with her emetdyully and another member of staff.
this matter, the bullying included unwanted toughiphysical assau— punching the victin
in the upper right leg - verbal abus

In another successful (discrimination) case, inclwhhe target did not report, the person \
was responsible for heag complaints abolbehavioursuch as bullying was also one of
bullies. Accordingly, the victim, in his affidavisaid
How can you say something to a person saying tfellbullied when he was the bloke givi
me the -the bullying and throwing stuff at me and all tkatt ¢ stuff, so how -you don’t win sc
what's the use of saying that, you've just got tawit and keep goin95

% Naidu v Group 4 Securities Pty Ltd and A [2005] NSWSC 618.

° Inspector Gregory Maddaford Graham GerarcColeman & Anof2004] NSWIRComm 31

92 Cranston vConsolidated Meat Group Pty Ltd & Ar[2008] QSC 41.

9 We are defining ‘reported’ as an informal or forrmamplaint to someone in an authority posit
%W v AbrobPty Ltd t/a Schoonens' Computer Sers & Simon Schooneri$996] HREOCA 11

% Fergusorv Strautman Australia Pty L[2009] VCC 184.
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The victim in theBlennerHasse matter did not report the bullying until 14 yeafseathe
first incident; this was abouén years from the st incident and also a decade since he
left that workplaceNotwithstanding this delayhe complaint was upheld, perhaps due tc
youth of the victim at the time, the brutal natwfethe fou-yeariong bullying describe:
above and the medical evittee of o-going trauma®

If the behaviour is common knowledge, accordinthe decisions in two cas, there need
not be a formal reporting. Adams J in ‘Naidumatter found that regardless of idetailing

the specifics of the bullying incidents, merely ogng that the bully/supervisor w.
‘demanding’ on numerous occasions (coupled with dbmmon knowledge that the ott
employees in the workplace had that the bully/sviper was demanding) was enouto

have warranted investigatiSh.Therefore without such investigation, the employer of

victim effectively breached their duty of care iagtigence to take reasonable measure
eradicate bullying®And, in the Barton unfair dismissal case involving female lege
secretary being verbally abused for about one lyganale lawyers/partners, most employ
were already aware of the bullying in the workplagéhough it was some three mon
before a meeting was held and the complaints vessed, hecomplaint was uphel®

\Y ABOUT THE LEGAL PATHWAYS

Table 5 shows from our sample of relevant mattdriehviegal paths were pursued and tl
outcomes.

Table 5: Pathway and Outcome of Complain

Upheld (n = 10)| Dismissed (n =11)
Discrimination (n = 5) 2 3
OH&S (n=1) 1 -
Workers compensation (n =3) - 3
Industrial relations (n = 5) 4 1
Torts law™" (n = 7) 3 4™

It appears that the complaints were more likelyb& upheld in the OH&S (100%) a
Industrial Relations (80%) pathwayWe note, though, that one of tisases in theatter
category was an appediary).% In this case, a male diesel mechanic was bulliedefo
months. The bullying included tamperiwith or stealing the victing belonging and pi-
sheets being altered. The matter was ited quickly but there were no expert witnes
used. The victim had been fouat first instancenot to have been terminated for a ha

% Blenner-Hassett Murray Goulburn C-Operative Co Ltd & Or§1999] VCC 6.
2; Naidu v Group 4 Securities Pty Ltd and A [2005] NSWSC 618, 180-182.
Ibid.
% Barton v Baker Johnson Lawyd2003] QIRComm 349; 173 QGIG 8¢
19 Four of the tort matters also ran in contract INaidu v Group 4 Securities Pty Ltd and A [2005]
NSWSC 618, which was successful for both, andhheetunsuccessful casBau v Statef Victoris [2009]
VSCA 107;Turner v Victorian Arts Centre Tri [2009] VSCA 224Pecenka v Minister for Heal [2010]
WADC 163.
191 The victim pursued action in tort for both negligerand trespass to the person (assau
Cranston v. Consolidated Me@troup Pty Ltd & Anc [2008] QSC 41.
192 Fary v Clements Techforce Pty [[2D02] SAIRComm 7
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unjust or unreasonable reason. However, this detisas quashed cappeal, and then in
re-hearing the result waswersec'®®

The high amounts of damages awarded in the suctésgs matters far exceed the remes
in the other pathways. INaidy®* almost three and a half million dollars was ordetete
paid by the two defendartgdhe Group 4 Securitas Pty Ltd ardews Limitec. The
complainant inBailey received$507,550, which was made up of loss of earning dap
$117,000future loss of earning capacity $334,305, superated cosi.’*® And, in Blenner-
Hasset,the complainant was awarc $350,000.00 whichincluded $150,0C in general
damages, damages for pain, suffering and the fossjoyment of life?®

Significant damages can albe awarded for ne-physical abuse if a psychiatric conditi
has resulted that has been shown to prevent theplaorant fom being capable -
‘remunerative employment becaust ... disabling and ongoing psychiatric proble.’**’

If one pursues the discrimination path, the damamearded aregenerally significantly
lower. This correlates with what has been found résearch c sexual harassme
remedies’® For instancejn the W v Abrobmatter,the respondents were ordered to

$22,599, comprisingeneral damages of $12,000, loss of wages of $7,80terest on los
of wages of $876.32, $420 for future treatment &2¢D00 for loss of incom-earning
capacity. The victim irStylescould not recover for the loss of wages (past tur&) since th
retrenchment itself did not breach Equal Opportunity Act 199%Vic).’*® She did,
however, receive $800 by way of compensatioor embarrassment, humiliation and st
and it was ordered that a written apology in a f@md at a time to be agreed between
parties would be required of the respond:

Industrial Relation€€ommissiolers may order reinstatementampensation ir lost wages.
Examples from the sample inclu in Paul Bakerthe amount awarded wasjual to 13.2
weeks pay plus 9% ($1383.00;'*° in Barton the compensation wasquivalent to si
months’ wages based on the salary the applicaetwedt immediately prior to the dismiss
and in theFary appeal, four weeks pay was ordered to be paid byréspondent to th
applicant as compensatidn®

In the OH&S matter|nspecor Gregory Maddafor, the company was convicted and fir
$24,000. Additionally, the directors were persopationvicted and fined $1,000 ea
WorkCover appealed agairtbefines of the two directors; these wénereased to $9000 al

$12000'? Other employeet that casavere convicted and fined or had to pay costs <
what started out as a simple episode of bullyingagtof control leading to a serious physi
threat to Doyle's health and sal ... In those circumstances, there is a need for Court to

193 |bid; Fary v Jctf Pty Ltd Formerly Trading As ClementsHferce [2003] SAIRComm 24.

194 Naidu v Groupt Securitas Pty Ltd and Anor [2006] NSWSC :

1% Bailey v Pefthurst Bowling & Recreation Club L[2009] NSWDC 28420: the plaintiff was assisted
having kept diaries ‘corroborative of abusive bebaw...of an intimidatory, harassing and lying nature’
1% Blenner -Hasseit Murray Goulburn C-Operative Co. Ltd. & Ors [1999] VCC 6.

197 Bailey v Peakhurst Bowling & Recreation Club [2009] NSWDC 284, 71.

198 patricia Eastal and Skye Saunders ‘Interpreting Vicarious Ligbivith a Broad Brush in Sexu:
Harassment Cases’ (2008) 33&)ernative Law Journa75, 108

19 styles v Murray Meats Pty Ltd (A-Discrimination)[2005] VCAT 914.

10 paul Baker v Australian Guardingervices Pty L1[2007] AIRC 543.

11 Fary v Clements Techfordty Ltd (Appea [2002] SAIRComm 56.

12 |nspector Gregory Maddaford v Graham Gerard ColenfaAnor [2004] NSWIRComm 31’
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impose sentences which compel attention to oconpaltinealth and safety. Accordingly, iss!
of general deterrence are significant in the deitgtion of penalty in the present mat'™

A Tribunal/Court

The location of the hearing may depeupon both the pathway and the jurisdiction.
example, as mentioned earlier, a discriminationtenabeard under the Commonwe:
legislation will be heard in FederCourt or Federal Magistrates Coufiable 6 shows th:
36% of courtcases were succeul for the bullying victim,compared to 60% of the matte
that took place in a commissiontribunal.

Table 6: Venue and Outcome

Upheld (n = 10)| Dismissed (n =11)
Court (n =11) 4 7
Commission/Tribunal (n = 10) 6 4

One might theorise that this is due to the latter msually being bound by the rules
evidence. Accordingly, itealthscop, a workers compensation matteich resulted in i
dismissal, the Commissien describd the Tribunalas ‘an informal jurisdidon in which
parties are not obliged to provide pleadings whicticulate and confine the issu*** In
Ferguson a courtcase, the judge noted thtwo supporting affidavits were led by t
plaintiff, a lot of the content of which was inadssible due tchigh levels of hearse*'® On
the other handyhen hearsay evidence is allowed in tribunal context, it may work again
the side leading it, such as in tPaul Bakermatter, where it was deemed to make
respondent’s account less credible, and the victim’s evidence was favoured

It is worthy of note at this point that there iguagle of hearsay in the evidence of the witne:

for the respondent concerning what is in it e

In practice however, are there actual differenngbeapplicationof the rules of evidencelt

has been observed that:
The absence of formality and the technical requineis of the rules of evidendoe: not displace
due process, natural justice or procedural fail ... In a Tribunal evidence may be received ir
form which would not be permitted in accordancehwihe rules of evidence. However, !
opposing parties will always be given the oppottund test the evidence if it is reasona
challenged. Broadly speaking, proced fairness requires Tribursalto do what is fair in th

circumstances of each ce '

Accordingly, the Commissiar in Stylesdescribedthe relationship between the Victo
Civil and AdministrativelTribuna (VCAT) and the rules of evidence as follows
Sedion 98 of the VCAT Act provides that tfTribunal is not bound by the rules of evider
although it is bound by tl rules ofnatural justice and may inform itself as it thinfiis The
Tribunal, however, can determine that it is bound by tHesrwf evience. But to say that tt
Tribunal considered itself not bound by the rules of evidedoes not mean that it cannot |
those rules as a guide. Indeed, it frequently doe™*®

3 1pid 14, 81.

%M v Healthscope (Tasmania) Pty |[2007] TASWRCT 29, 31.

15 Fergusonv Strautman Australia Pty L [2009] VCC 184. Note that despite the Court’s agilon of
evidence rules in a way that reduced the strenfgtifiecplaintiff's case, the complaint was uphe

118 paul Bakerv Australian Guarding Services Pty 1[2007] AIRC 543, 57.

"7 The Hon Justice Garry Downes AM, ‘Tribunals in Aafit: Their Roles and Responsibilities’ (2004)
Reform<http://www.aat.gov.au/SpeechesPapersAndResearté8psAndPapers/Downes/Tribunals>.
18 Styles v Murray Meats Pty Ltéti-Discrimination)[2005] VCAT 914, 28.
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In that VCAT matter, the applicant had sought tise of two statutory declations. The
individuals who had made them could not be found:fos-examination. Even if required
abide by the rules of evidence in EEvidence Ac1958(Vic), the documents would still ha
been able to be used. However, discretion was seerdy the Deputy President not to
allow the documents in the proceedings sinceTribunal ‘had no opportunity to judge tl
demeanour of the makers of the documeor to ask them questionand other witnesse
who were crosgxamined gave evidence on the relevant issues ar'*°

B Expert evidence

Almost every complainant in the sample Icorroborative evidence and about two thirds
whom information was avable) offered expert witness testimony or reporthieSe
witnesses do not appear to affect outcs'?° but are seemingly used document the degr
of injury. In Naidy, as an example, a psychiatrist and two forengictpatrists were called 1
give evidencewhich supported that the complainant suffered flamiiety, depression at
PTSD whichwere likely to have been caused by the bullyinge Thdge was mor
favourably inclined to these witnesses than tontleglical practitioner who gave evidence
favour d the defendant since the latter’'s evidence detalstrong and pervasive sceptici
towards the truthfulness of the victiwhich was inconsisterwith the need for an unbias
medical report?

The victim inBailey offered evidence from two general titioners, a clinical psychologis
a consultant psychologist and two consultant psyobts; the respondent had th
consultant psychiatristé” This was run as a negligence siThe 52-yeaold female ba
stewardhad experienced a range of bullyinghaviour by her male supervis, including
verbal abuse, sexual harassment, threats to teené@raployment, coercive behaviour ¢

accusations of theft. The experts showed that tifigibbg had resulted
a serious chronic generalised anxiety disordostiraumatic stress disorder and depression.
was unlikely to fully recover and, given her ageswinlikely to return to paid employmé*?®

A respondents’ experts may contribute to a mattergbéismissed. For instance, D'Urso,
the respondents usexperts to show that the victim had failed tonidfg to the Court that
her reactive depression was a-existing conditiont?* Healthscopéa workers compensatic
case in which the female orderly, after disagreeiity roster changes, was ostised by
other employees, verbally abused, laughed at akddjambout) is another example
conflicting views of expert¥® A consultant psychiatrist gave evidence on behélthe
employer indicating that other stressors had catlsediepression, or at least re it worse.
This practitioner testified that it could not bedsthat any one incident or stress had rest
in the worker’'s illness. Her evidence was fured over that of two experts for t
complainant who both concluded that the changeoster wasthe precipitator of th
worker’s condition and that the reason for the veoskdepression was the harassm

9 1pid, 30.

1201n our sample, 55% of matters that used expertegigas were upheld compared to half of those tHaiat
21 Naidu v Group 4 Securities Pty Ltd and A [2005] NSWSC 618.

122 Bailey v Peakhurst Bowliy & Recreation Club Lt[2009] NSWDC 284.

123 Bryce Arnold, above n 18.

124 p'Urso v Peninsula Support Service Inc (~Discrimination)[2005] VCAT 871.

125M v Healthscope (Tasmania) Atyd [2007] TASWRCT 29.
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There is not always a battle of the expert:Blenner-Hassetffor instance, medical eviden
on behalf of the (successful) plaintiff was en by four different medical practitioners |
there was no medical evidence led on behalf ofiffendant compar'®

C Credibility of the Complainant

As one would expecthe norm is for complainants who are successfbketdeemed credibl

The decisiormaker appears to look for a certain presente
[The victim’'s] manner when giving this evidence weab someone recalling a vivid al
distressing memory. | have no doubt she was tetlmgtruth about what occurred to her in
employmenf‘.27

Dignity plus a display of (some) emotion seem to be ddsilatdperceived abelievable
In my view the plaintiff was a most credible witsedotwithstanding that the subject mattel
the proceedings was undoubtedly greatly distressintter she gave her dence in a measure
and dignified mannel?®

Also predictably,the victim's evidence is often compared to thathe alleged bully. Fc

instance, irStyles
| prefer Ms Stylesevidence. Ms Styl¢ evidence was given in a direct and, in my view,digy
ard unhesitating manne[The respondentMr Howe appeared to me at times reluctant to

direct answers to questio™*®

And, in Baker CommissioneiLewin commented that the respondent’s evidence incl
‘convoluted, contradictory and inconclusihearsay ..**° However, the Commission
found that the victim’s évidence was robust and resilient in these circantgt’ and
preferred thedemeanour of Mr Bake ***

There were exceptiondhowever, wherethe complaint wa upheld but the plaintiff’

testimony questioned:
I found it difficult to accept the truthfulness bis account, so extraordinary did his descripti
of Mr Chaloner’s conduct seem and so passive wagpldintiff's response. However, | have be
persuaded that the substance of plaintiff's evidence in this regard is not only tinéul (in the
sense that he believes it to be true) but alsondyl@arge reliable. At the same time, | think the
contains some exaggeration and repetition. Thanigverall impression and does nasten on
any particular incident; it is a common sense eatadn of the plaintiff's evidence as a wh*2

Perhaps this judicial perception of exaggeratiors wéset by the witness’ ‘genuine a
spontaneous’ emotional respon As the judge noted:
Many of [the complainant’s] ..answers gave me the impression of unconscious s&cetion or
even confabulation. At times, he appeared to “switff”, occasionally in mi-answer. Despite
my initial scepticism, | came to accept that thatdid indeed sufferom the “flashbacks” whict
when asked to explain what he was feeling, he tsaidas experiencin133

126 Blenner-Hassett Murray Goulburn C-Operative Co Ltd & Or$1999] VCC 6.

127\ v AbrobPty Ltd t/a Schoonens' Computer Services & Simbo@wen [1996] HREOCA 11
128 Bailey v Peakhurst Bowling & Recreation Club [2009] NSWDC 284, 5.

129 Styles v Murray MeatBty Ltd (Ant-Discrimination)[2005] VCAT 914, 33.

130 paul Bakerv Australian Guarding Services Pty 1[2007] AIRC 543.

31 pid, 143.

132 Naidu v Group &Securities Pty Ltd and An[2005] NSWSC 618, 13.

%3 pid, 18.
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And, in Ferguson although finding in his favourHer Honour Judge Millane was n
impressed with the plaintiff's eviden This was the case in which aala tradesman/fitte
and turner experienced lomgrm bullying (listed earlier), such as insultsrbad abuse

physical abuse by male managerial <
At times during the hearing, the plaintiff appeacehfused and he had difficulty placing eve
and esponding to some of the questions asked. There imeonsistencies in his evidence
discrepancies in the histories recorde( various doctors, to some of which cr-examination
was directed, although not in a manner which satisine that the platiff generally recalled o

accepted that in each case the doctor’s recordatetyi summarised matters reported by 134

In an unsuccessful matter, @mplainant witnessewas described as ‘doing herself
disservice in the manner in which she has pted her case’ witkevidence redolenof
‘hyperbole, the hubris and the extravagant (andinaés embarrassing) langua.**® The
testimony of another unsuccessful victim witness ¥eand to be'contradictory, confusing
evasive, nomesponsive and at wor disingenuous*® Evasiveness veamentioned too i

Baul®*’ while exaggeration veaalso raised iPacenka

I conclude that Ms Pecer is an emotional person who is susceptible to persbiallenging he
or criticising her. She is also inclined to giveaggeated descriptions of events and att

exaggerated importance to minor conflicts or cimgées to her positio138
VI CONCLUSION: WHO WALK S (BEST) ALONG THE LEGAL PATHWAYS?

In examining legal remedias bullying case: our first observation is how few ces appear
to go down the variouggal pathways. This conclusion is of course gigaliby the limits o

the methodology. And, as we remarked eg, it is possible that a high percent of bullyi

complaints are settled informaloutside of court or tribunaf® More research would t

needed to test that hypothesis.

If there are in fact relatively few victims pursgia legal remedy, this is no doubt a reflec
at least in part of the nature and the effectshef bullying behaviour. Thpeople most
vulnerable to violence are those without power.tTgwawverlessness becomes exacerbate
bullying behaviours and is coupled with feelingsamiiety and low se-confidenc** that
are not conducive to disclosure. Plus, as noteseglibere are many buing behaviours the
are covert and may become a normative part of tirgplace environment. Neither the tar
nor the employer may see these behaviours asaopitio workplace safety. For these
many other reasondncluding financial cos and fearand lack of knowledge abo
appropriate pathways, it would seem that reportihdpullying is uncommon although tl
actual incidence is high.

134 Fergusonv Strautman Australia Pty L [2009] VCC 184, 7.

135 penhall-Jonew State of New South Wales (N [2006] FMCA 927, 115.

136 D'Urso v Peninsula Support Service Inc (~Discrimination)[2005] VCAT 871, 22.

137Bau v State of Victorif2009] VSCA 107, 4t

138 pecenka v Minister for Heal{l2010] WADC 163, 22¢

139 For instance, we do know a public apology was givgithe company and that there was a confide
settlement in one extremelydtal bullying case that included being hit in tleat with a 30 cm piece of wor
with such force that it induced vomiting, having thumb and wrist broken in two places after usimgachine
which was not safe to use and having his pay dotdetking a fellow employee to hospital during work ho
after a workplace accident. See Ben Schneiderg|i®®Apology to Bullying Victim’, The Aggonline), 9
September 2010 <http://www.theage.com.au/victoulalip-apology-to-bullying-victim2010090:-
151bg.html>.

140 Maarit Vartia ‘Consequences ofdkplaceBullying with Respect to the Well-being of itafgets and th
Observers of Bullying,” (2001) 27(8Hcand J Work Environ Health 2(, 63.
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Our second observation is that if one does repoif the bullying is identified by othe
employees or the ergyer, then there are a number of legal optionslawa, but each has
its limitations. There is no remedy for bullyiper seand so victimsieed to use the fa of
their matterto create a narrative arguing that bullying resllie a breach of a pacular
piece of legislationor the common la. The ability to make the facts constitute
infringement of the particular law may be probleimaFor instance, in aecentcase, the
complainant argued thaullying behaviour such as being threatened wismissal, beini
shown no respect and being yelledbeingignored, being punished for doing w she was
directed to perform and not keeping a complaintfidential constituted sex discriminatic
contrary to s 25(2)(c) of theAnti-Discrimination Act 1977(NSW)*' The bullying
behavioursalleged by her, even if made , had to be shown by the applicant to have t
made because she was a woman, and that a male radonpaould not have been treatec
the same way. This matter was dismissed, as more than hal{52%) of the matters in ol
AustLIl case sample.

Thirdly, we have observed that there tends to kcertain type of persoand particular
contextual background factors that are seen as s&ieu, believableand meriting a lege
remedy. In ousample the victim most likely to be successfuhislegal case was a youl
male from a bluesollar workplace whose victirsation had included acts of physical ass
perpetrated by more than one man in a senior pagiti him. This physical abuse v rarely
a oneeoff incident but most often lor-term: a part of an environment marked w
intimidation, verbal abuse and other repeated am@asonable controlling actions. The
targeted for three months or longer were more théce as likely tchave afavourable lega
outcome.

Somewhat unexpectedly we did not find a correlatietween rapid reporting and having

complaint upheld. If the complainants only had thdly to complain to or if there we
knowledge within the workplace community abche bullying, the adjudicats appear to
have been persuaded that, despite a delay in digelothe bullying allegations were s
believable.

We also found that if the matter is heard itribunal, it wa more likely to be uphelthan if
heard in a court. Our initial assessment was thiat dould be because the more infori
jurisdictions are not in theory bound by rules wtdence. However, analysis of the judgm
material showed that in actual practice there malittle difference in the interpretation a
application of these rules. The greater likelihaddsuccess in a tribunal coureflect the
relatively high success rate for bullying victims who are a@mguthat they were unfairl
dismissed. We must note though tthe number of cases we examined is too small f
statistically significant effect to be detected ahig indication of a difference would need
be assessed in a larger sample.

Aside from having the matter heard ircommission or tribunalbeing the ‘right’ sex, ag
social class, and experiencing the ‘right’ kind illying, what else have we found
correlate with success for the target? We havetifteohthat adjudicators do seem to meas
credibility in part from the demeanour athe presentation of the victim witness. This is
surprising since we know from research on sexusduwsand sexual harassment matters

141 Chacon v Rondo Building Services Pty [2011] NSWADT 72.
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there does seem to be a ‘rigl(calm and consistentyvay for these victims to prese
evidence**? for instance, areven’ presentation is go, but ‘studied’ responses perhaps
so much. And, ‘one can be tdeven™ and not emotional enough® Howeve, one should
not be so emotional that one’s focus seems to diarbiec** In the bullying matters that w
examined, similarly, limited displays of distress (‘genuinench spontaneous’ emotio
appeared to be regardedaaseptable. ‘Measured’ and not ‘exaggerated’, ‘dfigd’, ‘direct’
and not evasive, simple and not too conf, and of course internally ‘consiste were all
mentioned as contributing to judicial perceptiohsredibility.

Fourthly, we found (not surprisingly) that the typad amount of compensation diffel
significantly depending upon the legal ave. Victims who follow the discrimination or I
paths will not ‘win’ as much of a monetary payoutthe substantial damages awardec
occasion under torts and contracts IiThe amount granted seems to be influenced b
expert witnesses’ assessment of injury and thegteof their argument of causal link of
injuries with bullying behaviours. These damagésnately then reflect the decisi-makers’
measurement of harrt.would seem that behaviour involving physicalleitce is normally
seen as having more lomgrm traumatic effects than thrauma resulting from verb.
abuse:*® What aboutthe price put on the ultimate physical inf—death? In the OH&:
matter following the suicide of Brodie Panlock, tkefendants were fined a total
$335,000.

This brings us to our fifth pointthere are ndaws specifically responding to bullying the
workplace and it seems that tragedies hawtake place t@ct as catalysts for the enactm
of more appropriate legal remedies. In Vict, for instancewe have seen how Brodie
suicide contributed tahe movement to amend tFCrimes Actto recogrse bullying
behaviour. A workplace bully could now be sententeten years of imprisonment. Anott
example from that Victoriaan ndependent review conducted in 2004 resulted in
Occupational Health an&afety Act 20( recognisinghe importance of psychological hes
at work!*® The review was purportedly prompted at least irt pgrthe suicides of oth
young workers and adolescents bullied in sc**’

It is a sad commentary on Australian societyt these few attempts kgislative reform ha
such tragic underpinningsVorkplace bullyingdoes appear to airly commonplac. There
is an urgent need for more research that uneaathsthe obstacles to reporting and to aci
to justice along the tferent legal pathwaysMore policy changes and law reform are so

142 Denise LievoréVictim Credibility in Adult Sexual Assault Case(2004)Trends and Issues in Crime a
Criminal Justice No 288Canberra: Australian Institute of Criminoloc4.
143 patricia Easteal and Keziah Judd “She Said, Hd"Saiedibility and Outcome inexual Harassmen
§424008) 31(5)Women'’s Studies International Fort 341.

Ibid.
145 This prioritising of physical over psychologicajunies conforms with the substantial literaturedmmestic
violence and the systemic institutional minimisofghe lon¢-term impact and harms of emotional violen
See, eg Jennifer Hickey and SteplminesApprehended Violence Orders: A Survey of Magis¢, Judicial
Commissiorof New South Wales, (199¢Belinda Carpenter, Susan Curry and Rachael Fietari@stic
Violence: Views of Queensland Magistrates’ (200Nuance,15.
146 Chris Maxwell,Occupaional Health and Saftey Act Revi(2004)
<http://www.dtf.vic.gov.au/CA25713E0002EF43/WebQ@tgikwellReport_06Apr04/$File/MaxwellReport_
Apr04.pdf>.
147 Stuart McGregor, apprentice chef; Angela McGregohoolyard bullying: Helen Weseterman, ‘In Hat
Way’ The Aggonline), 10 March 2010 <http://www.theage.com.maHl-business/in-harmeay-20100309-
pvxm.html>.
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needed bushould be extracted from a solid foundation of empirical reseOur five
conclusions are a start in that direction. These findings need to be builto provide a
knowledge base for furthéxgal reform.
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