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OPENING THE DOOR TO JUSTICE:
QUESTIONS ABOUT AUSTRALIA'S NATIONAL
INFORMATION REGIME

BRUCE ARNOLD"
| FOUNDATIONS OF JUSTICE?
A Introduction

This paper is a meditatibron tersions in what has variously been characterisecha
information society, the information economy anel itiformation stat?

The author aims to provoke discussion at the zJustice Connectionsonference rathe
than to provide a report on work in |gress, to offer definitive answers regarding leayad
public policy conundrums, unpack the nature of tsghnd responsibilities in a plural
liberal democratic polity, supply a formal analysisa legalcause célébrer critique ar
exemplary text.

The following paragraphs accordingly ask some gomestiand pose challenges for le
scholars, administrators and citizens. They sugtpedtthere is value in thinking about 1
relationship between justice and information atléwe! of principle and jactice.

The paper’s coverage is not exhaustive and it doépurport to examine philosophical &
technical issues regarding professional privileélge,secrecy of jury deliberations, freedon
speech, the national security regime and suppressides. Instead, the paper initial
identifies the role of information as a basis fetrospective, contemporary and future just

“Mr Arnold teaches law at the University of Canb.

! The following paragraphs provide a symposium papeey thus do not purport to take the form of mlavi
journal writing, in which a thesis is posed andigued, a legal judgment is unpacked otatute is glosse
through invocation of authorities such as HLA H&ichard Posner, Owen Dixon, Jacques Derrida, Mi
Foucault, Lord Denning or Carl Schmitt. Accessustice requires an occasional questioning of |
disciplinarity, of conventionsagarding scholarly style and of ‘taken for grantiegtitutional performanc
mechanisms, highlighted in Frank LarkiAustralian Higher Education Research Policies amfBrmance
1987-201QMelbourne University Press, 2011) and Philip Miskiy ScienceMart: Privatizing Americar
SciencgHarvard .University Press, 201:

2 Debate about the meaning and origins of those cteisations continues, with observers pointingFritz
Machlup,The Production and Distribution of Knowledge in theited Stats (Princeton University Pres
1962); Daniel BellThe Coming of Po-Industrial SocietyBasic Books, 1973); ‘The Social Framework of
Information Society’ in Michael Dertouzos and Jbtdses (edThe Computer Age: A Twenty Year \ (MIT
Press, 1979300; Eugene Garfield, ‘2001: An Information Soci€ty979) 1(4)Journal of Information Scien
209. Other perspectives are provided in works phiatlege mass entertainment and marketing, suc
Michael Wolf, The Entertainment Econol (Times, 1999); Thomas Davenport and John B&blk, Attentior
Economy(Harvard Business School Press, 2001); and lan Weepping the Australian PR State’, in Sa
Young (ed) Government Communication in Austr: (Cambridge University Press, 2007) 3.

% The author expeses his appreciation for the opportunity to readdvance copy of Dr Sarah Ailwooc
paper on testimony and Tegan Wag
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The paper then offers some observations on paaticaformation access mechanisms
some questions about rights and rinsibilities.

Consideration of duties, barriers, gateways andlements is desirable, given that b
justice and information access are dynamic. Govemms not a docile cow with ¢
inexhaustible information teat; it instead consungenerates andispenses information
ways that directly and indirectly shape participatin civil society. Provision of informatic
about law is not necessarily an unalloyed goodSalsEncel and colleagues notedThe
Elephant in the Room: Age DiscriminationEmployment awareness of law often leads
‘nimble side-stepping €ompliance with the letter rather than the spifithe law'. Recent
Commonwealth government justice and access iméati such as theFreedom of
Information Amendment (Reform) Act O (Cth) and emphasis on alternative disf
resolution, are important but we should not mistatacedural rights for substantive rig|

Mechanisms discussed in later sections of this rpageth::

» Freedom of Information statute that has been predas a major part of the curre
Government’s reform ager® and as embodying a Commonwealth ‘open acc
philosophy that is consistent with the 2009 naticStrategic Framework for Acce
To Justice in The Civil Justice Sys;®

» archives statutes and relations that deal with retention and creation &f tbcords o
Commonwealth andt&te Territory agencies;

« Commonwealth Ombudsman, an entity construed in geofminformation acces
rather than mediation;

* movement towards p-active electronic publicationof information abou
Commonwealth agencies, albeit with uncertain reitmgm of ‘digital divides’ that
inhibit identification and use of electronic resoes and with inadequate funding
the crosgurisdictional legal publishing initiative known asustLIl;

» use of Crown Copyright and Creative Commons ligggmsh conjunction with the
movement;

* judiciary, in particular efforts to provide a matective ‘voice’ for engendering bo
an understanding and appreciation of the

» traditional and new mec (eg ‘citizen journalism’ and tools such as Twitten)ith
questions about whether disintermediation is irgirepaccess to data but reducing
understanding of informatic

* engagement by academia with the legislature andn@dtbureaucracy to infornrnd
restrain lawmaking and administrative prac

Questions in the following pages reflect the redtgm in the Strategic Framewot that:
Access to justice is not just about courts and &aybut is also about better and early acce
information and services to help people prevent and resolveutis
While courts are an important part of the justigstsm, there are many situations where ¢
options for resolving a dispute will be faster, @per and more suitable in the circumstan
Often afull blown court case will be completely disproportate to the issues in dispt

* Sol Encel, Penelope Nelson and Maria StaffThe Elephant in the Room: Age Discriminatior
Employmen{National Seniors Prodtive Ageing Centre, 2011) @

® See for example Australian Information Commissipfieie Australian Information Commissioner w
Protect Information Rights andd&ancelnformation Policy’ (Melia Release, 1 November 201!
<www.oaic.gov.au/news/media_release_oaic_launch=h

® TheFrameworkis available at www.accesstojustice.gov.au. Themdes of detailed public critique by t
legal academy of that document is indicative ofgibr to justice that is discussed bel
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Sometimes, simply having access to good informatian help people to resolve their o
disputes quickly and effective”

That statement is indicative of our socie faith in information, which -ike sunlight,
vitamins, tax reductions or a mother’s Ic— cures all ills.

It is also indicative of costhifting in the posindustrial information economy or informatis
society, where disintermediation results in ttonsumer and the database underta
activity that was formerly the preserve of the parbehind the counter (minor official, sa
assistant, claims processor, not& Governments are concerned with bureaucratic rattgr
rather than the highly indidualised ‘markets of one’ envisaged t-commerce enthusias
and that disintermediation tends to result in pedpting treated as abstractic— as data
subjects rather than as individuals, embodiments drticular attribute (eg ‘eligible’ vers
‘non-eligible’) rather than persons with substantiventgg Do notions of an online Ford
efficiency in public administration (including theperation of the justice machine that
know as the courts) militate against justi

B An Information Lens

It is a truth everywhere acknowledged, — unlike Jane Austen alas little critiqued, the
most Australians are living in an information sagi®

What is an ‘information societynd what is its significance for justic

In 1979 Eugene Garfield offer a concise and pragmatic definition, charasing an
information society as one
in which we take for granted the role of informatias it pervades and dominates the activitie
government, business and everyday10

Unlike ‘cyberselfish’ policyadvocate™ — such as John Perry Barlo@eorge Gilder, Nicola
Negroponte Alvin Toffler, Clay Shirky and John Gilma*? — for whom information is a

" Access To Justiq®011) Commonwealth Government <www.accesstojusfineau>

8 Nicholas Gruen, chair of Australia’s Government 2akforce, commented that ‘If Government 2.
realised, citizens won't just be consulted by gorent they'll activelicollaborate with governmen
Government 2.0 Taskforce, ‘Government 2.0 Taskféraper Released for Public Comment’ (7 Decer
2009).

° Merely leading some horses to the information pigetioesn’t mean that they will or can drink. Thisien of
difference by enthusiasts for the National Broadband blétand for other initiatives, such as provisior
laptops for all students, reinforces a range oitaliglivides and construes access as the avatiabii
infrastructure.

19 Eugene Garfield, ‘2001: Amformation Society’ (1979) 1(<Journal of Information Scienc209

" For a critique of the social and political impliats of US digital transcendentalism see: RichaacbBook
and Andy Cameron, ‘The Californian Ideology’ (192®Science of Culturd4; Richard Barbrookimaginary
Futures: From Thinking Machines to the Global i€ (Pluto, 2007); Thomas Streeter, ‘That Deep Rom:
Chasm: Libertarianism, Neoliberalism and the CorapQulture’ in Andrew Calabrese and J-Claude
Burgelman (edCommuication, Citizenship and Social Policy: Rethinkihg Limits of the Welfare St
(Rowman & Littlefield, 1999) 4%4; Paulina BorsoolCyberselfish: A Critical Romp Through the Terril
Libertarian Culture of High TecfPublicAffairs, 1999)

12 Esther Dgon, George Gilder, George Keyworth and Alvin TexfflCyberspace & the American Dream
Magna Carta for the Knowledge Age (1994) Progre$s&dom Foundationwww.pff.org/issue-
pubs/futureinsights/fil.2magnacarta.r>.
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unalloyed good (if indeed not go*® Garfield cautioned against a simplistic evaluatidi
information access Realists hav recognied that the creation, disseminationd
consumption of informatiorhas political and social implications that are aodequatel
addressed through soubites such a‘information just wants to be freé’or the imminen
demise of the tate, which will supposedly evaporate like a mothisdoen exposed to th
beneficent warmth of thenternet® Garfield for exampledifferentiated between &
‘information conscious’ society in which users tak#ormation for granted and :
‘information literate’ society in which users know how to hignohformation'® Are we an
information literate society, particularly in ratat to justice? That question is worth pos
after recent national and state elections thaufedtclaims about kni-crime the ‘refugee
menace’ and the efficacy of closed circuit cameramandatory sentencing that are at ¢
with reality.

From a justice perspective we are an informatiociesp because information is
commodity’ (publishing and education are major ses in the Australian economy) a
because much employment involves what Bell dublsgchbolic analysts’ (workers usin
processing and creating information rather tharyeis))'®

Both the justice system and public administratisea gounded on informati¢, with for
example:

» the State construing the allocation of welfare atker entitlements through tl
individual's membership of particular classes oéd® or rights, ie as an abstract
that in a world of bureaucratic rationality potefii denies peionhood by treatin
the individual as a number rather than someone ighonique and that may |
inconsistent with notions of individualised jus;*°

» the publication of statute and case law, in prilecipeadily accessible to lec
practitioners and non-gpialists alike rather than being unrecorded (withsequer
inconsistency in judicial and administrative demi-making) or carefully restricted -
an elite that is thus not publicly account:?°

13 For expressions of futurisnbaut digital information and cyberspace as the gphere’ see David Batstor
‘Virtually Democratic’ (RMIT Alfred Deakin Lecturel7 May 2001) and Kevin Kelly, ‘We Are The Wel
(2005) 13(8)Wired Magazine<http://www.wired.com/wired/archive/13.08/tectml>.

4:Governments of the Industrial World, you wearyrgiof flesh and steel, | come from Cyberspacenéve
home of Mind ... | declare the global social spaeeare building to be naturally independent oftimannies
you seek to impose on us. Ybdave no moral right to rule us nor do you posaagsmethods of enforceent
we have true reason to fealohn Perry BarlowA Declaration of the Independence of Cybers (1996) <
http://editionshache.com/essais/pdf/barlowl.>.

Australian prisoners along with the digit— presumably yearn to be free; their confinementnt$l certair
realities that are not answered with a libertarggackaging of Marx’s exhortation for the oppressethrow
off their chains or assumptions that ‘bedigital’ will make you rich, hip and cool.

15 Nicholas Negropontd&Being Digital(Vintage, 1995) 238. A succinct response was peavioly Bart Kosko
Heaven in a Chip: Fuzzy Visions of Science andeBpti the Digital Ag (Three Rivers Press, 2000) 43¢’ll
have governments as long as we have atoms to pr

8 Eugene Garfield, ‘2001: An Information Society’41Journal of Information Sciend@979) 20¢

17 Dan SchillerHow To Think About Informatic (University of lllinois Press, 2007) 21.

18 Carl Shapiro and Hal Variaimformatior Rules(Harvard Business School Press, 1999). For theysisasee
Daniel Bell,The Coming of Podtidustrial Societ (Basic Books, 1976) 477; Robert Reighe Work o
Nations(Simon & Schuster, 1993) 1¢

19 Murray Gleeson,Ihdividualised Justice: The Holy Gr (1995) 69Australian Law Journa#i21.

20t is axiomatic that the rule of law, as distinairh rule by law (in particular a politicised, r-transparent and
idiosyncratic rule by law, involves cien and practitioner access to statute and casd-tawf-uller, The
Morality of Law(Yale University Press, 1969) 39 for example emjsesswide promulgation of rules as a b
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» documentation of government policies and of adrtraiive actions, with decisions
principle being made on the basis of compliancén whe policy and associated i
rather than on the basis of personal connectioiiboitrpayments,

* reporting and commentary, credible or otherwiseheénmass media re(ing crimes,
sentencing, rights, responsibilities and poli;

* public policymmakers drawing on suggestions, criticism and ad¥ioen voters.
advocacy bodies and independent experts, whethenamifestation of ‘consultatic
theatre’ that serves to ldimise power differentials in a nglebiscitary democrac
or as an expression of bureaucratic incapacityutittseveral decades of outsourci

This discussion began by noting that most Austnaliare living in an information socie
and can take fagranted the role of information in their daily Is«Use of the word ‘most’ i:
deliberate. Information and the infrastructure thog delivery of that information is, like tl
future (to adaptWiliam Gibson’s famous quip about digital moderniff} unevenly
distributed and people in particular locations athwparticular attributes may not have -
same opportunities for access and to justice aethnjoyed by their pee

Examples include some Indigenous pes in what is dubbed ‘remote Aualia’ (although
their ancestral lands may not be remote to theme)utban poor; thdeaf andblind or people
with mobility problems* and- more subtly -people whose cultural values militateainst
higher education, againstse of public librarie or merely against a fablased analysis ¢
claims in the mass medfa.

Initiatives such as the National Broadband Netwwilk address some of those divides ¢
reinforce otheré? They will provide physica— or a surrogate access to information abc
law ard public administration but will not necessarilyciease information literacy ai
thereby enhance access to justice. Having morenr#ton — footnotes, video clips, we
pages, ministerial statements, justice strategiméworks— does not automatica increase

for justice. Randall Peerenboof@hina’s Long March Toward Rule Of L (Cambrdge University Pres:
2002) 245 notes issues regarding lack of accelggab information in a contemporary rule by lawireg.

2L The future is already hereit's just not very evenly distributed’. The pastanfurse is also here, al
unevenly distribted and presumably going to remain so. Gibsomdgegyl in Christopher Meyer, ‘If It's A
Information Revolution, Where Are The Peasants@0(® 5Perspectives in Business Innovation:
Connected Econommp. Works such as: James Beni(The Control Reolution: Technological and Econorr
Origins of the Information Sociefiarvard University Press, 1986); JoAnne YaControl Througt
Communication: The Rise of System in American Mamag (Johns Hopkins University Press, 1993); Rict
Barbrook,Imaginary Futures: From Thinking Machines to the Glokdlage (Pluto, 2007); Frank Webste
Theories of the Information Sociéfgoutledge, 2002); Alfred ChandlcThe Visible Hand: The Manageri
Revolution in American Busine@sarvard University Press, 17) have highlighted antecedents of what we
the information society.

22 Among local works on digital divides see: GerardyGia and Christopher NeweDisability in Australia:
Exposing A Social Aparthe{@NSW Press, 2005) 199; Suzanne Willis and B Trantkr, ‘Beyond the “Digita
Divide™ : Internet Diffusion and Inequality in Australi&(q06) 42(1)Journal of Sociology3; Tony Vinson
Dropping Off The Edg@lesuit Social Services, 20..

2 Graham Murdock and Peter Golding, ‘Information Fowand Folitical Inequality: Citizenship in the Age |
Privatized Communications’ (1989) 39WJournal of Communicationd 8-195; Oscar Gandy Jr, ‘Tt
Surveillance Society: Information Technology andéaucratic Social Contr (1989) 39(3)Journal of
Communications61-76.

% Tanya Notley and Marcus Foth, ‘Extending Austral@lgital Divide Policy: An Examination of the Valuof
Social Inclusion and Social Capital Policy Framekgdf2008) 7Australian Social Policyl.
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understandin@f Although criticisms of the internet as fostering atiention anc
superficialit)?6 are polemicéf and overstated (laments about the ‘shallows’ argegn from
at least the first era of Yellow Journal?® and are a recurrent featucé criticism of
television) we might question the contemporary esigism for Twitte®® Faceboo*® and
crowd-sourcedf reference material such as Wikipe®? Does access to information throt
such mechanisms underpin justice or instead fomteinformatin illiteracy that value
incident over context, sound bites over se*

C International f ramework

Is there an international right of ‘access to infation’, a right that can be invoked f
example in the High Court to address deficienaethe develpment of legislation or thi
offers a strong foundation for provision of freec@ss to the proceedings of Magistrates’
Courts? Is access to information a human ri

% Herbert Simon'Rationality as Processd as Product of Thought', iDavid Bell, Howard Raiffa and Amc
Tversky(eds) Decision Making: Descriptive, Normative, and Prégtive Interaction (Cambridge Universit'
Press, 1988) 73 comments that:a world where information is relatively scarand where problems f
decision are few and simple, information is alnadgtays a positive good. In a world where attentfoa major
scarce resource, information may be an expensiueyufor it may turn our attention from what isportant to
what is unimportant.’

%6 Nicholas CarrThe Shallows: How the Internet is Changing the W@y Think, Read and Remenr
(Atlantic, 2010); Lee SiegeRgainst The Machine: Being Human in the Age oBleetronic Mol (Serpent’s
Tail, 2008); Evgeny Morozovihe Net [elusion: How Not To Liberate The Wolllen Lane, 2011); Sve
Birkerts, The Gutenberg Elegies: The Fate of Reading In AwctEdnic Ag (Faber, 1994).

%" For an egregious example see Neil PostrTechnopoly: The Surrender of Culture to Technc (Knopf,
1992) 70: ‘Like the Sorcerer's Apprentice, we asash in information. And all the sorcerer has leftis a
broom. Information has become a form of garbagepnty incapable of answering the most fundame
human questions, but barely useful in pding coherent direction to the solution of even game problems .
the tie between information and human purpose bas bevered, ie, information appears indiscrimipa
directed at no one in particular, in enormous vawand at high speeds, and disnected from theory
meaning, or purpose ... We are a culture consuitsatj with information, and many of us do not eweonder
how to control the process. We proceed under thgnagtion that information is our friend, believitigt
cultures may suffegrievously from a lack of information, which, ofurse, they do. It is only now beginning
be understood that cultures may also suffer grislyoilom information glut, information without meiag,
information without control mechanisir

28\W Joseph CampbelYellow Journalism: Puncturing the Myths, Definiihg t_egacie(Praeger, 2003
Shannon Petersen, ‘Yellow Justice: Media Portraf&riminal Trials in the Progressive Era’ (1999111
Stanford Journal of Legal Studi&g.

29 Bernardo Huberman, Dt Romero and Fang W ‘ Social Networks That Matter: Twitter Under 1
Microscope’ (2009) 14(1first Monday.

%0 David Kirkpatrick, The Facebook Effe (Simon & Schuster, 2010)

31 James Surowiecki;he Wisdom of Crow (Doubleday, 2004); Jeff How&rowdsoucing: Why the Power ¢
the Crowd is Driving the Future of Busin (Crown, 2008); Adam Thierer and Clyde CrewsWhat's Yours Is
Mine: Open Access and the Rise of Infrastructu@adisrr (Cato Institute, 2003); Axel BrunBJogs,
Wikipedia, Second Life anceBond: From Production to Produse (Peter Lang, 2008). Readers who h
encountered the notion of penal popu, for example in works cited belowdb below, might be wary abo
an uncritical reliance on the wisdom of the crc

%2 Joseph Reagl&ood Faith Collaboration: The Culture of Wikipe: (MIT Press, 2010); Dan O'Sullivas
Wikipedia: A New Community of Practic (Ashgate, 2009); Andrew KeeThe Cult of the Amateur: Ho
Today’s Internet is Killing Our Culture and Assanlj Our Econom (Nicholas Brealey, 2007).

¥ At a less polemical level, does the uncritical @inyg evident in much online writing by n-professional:
about law encourage assumptions in Australia thetice—in particular rights and responsibilities regard
cyberspace — has a US flavour,wiibr example a globidex Informaticaacitly embodying a Jeffersoni:
interpretation of US constitutional law regardimge speect
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Landmark statements of principle such as the 194i8ed NationsUniversal Declarsion of
Human Rights(UDHR) identify human rights as being held by akople equally
universally, and forevef. Those rights are interdependent, inalien, indivisible®® and
independent of technolotfbut are broad and subject to interpretation intice®’

Article 18 of the UDHR indicates th¢ Everyone has the right to freedom of thout
conscience and religiona right that has been reflected in debate abentarship an

privacy. Article 19 enshrines:
the right to freedom of opinion arexpression; this right includes freedom to holdnapis
without interference and to seek, receive and itipéormation and ideas through any media
regardless of frontiers.

Article 26 identifies a salient right to educaticdirected to the fulldevelopment of th
human personalityand implicitly requiring access to informati.

UNESCO has argued that access to information (&i& to information or RTI) is .
fundamental human right in the 21st century, ire limith the UDHR. In 1997 the UN
Administrative Committee on Coordination (ACC) isduaStatement on Universal Access
Basic Communication and Information Sers, foreshadowing a 'Human Right -
Universal Access to Basic Communication & InforroatServices

Such an RTI has notekn enshrined in an international agreement thadsbAustraliar
legislatures.During early 2003 he UNHCR argued thatHe right to access informatic
would also entail the availability of adequate #odb access information, and |
implications for tle sharing of knowledge as w'.*® Although cited at gatherings such as
2003 World Summit on the Information Soci®® there has been little progress in mov
beyond generalities. For an overarching right ofeas to information Australians w
presumably need to look to the legislature rather thenHigh Court, Geneva or New Yc

We might ask why we do ndave a statutorily recognised right to informa and whether .
right would be restricted to government informa?° Do restrictions on acss to non-
government information, through for example privacgnfidentiality and contract lay
fundamentally inhibit access to justice or merelgresent an inconvenien:

34 Jack DonnellyUniversal Human Rights in Theory and Prac (Cornell University Press, 198

% Interdependence, foxample, means that an individual's right to frepression and to participation
government is directly affected by rights to theggibal necessities of life, to education, to fresaziation ani
non-interference by police or other agencies. Inaliility means that those rights are innate: a pecsomot
lose those rights and cannot be denied a rightuseciais ‘less important’ or ‘ne-essential’. It is common t
differentiate between two classes of rights: cwitl political rights (sometimeabelled as fundamental righ
and economic, social and cultural rights (completagrrights)

% william Mclver Jr, William Birdsall and Merrilee Ranussen, ‘The Internet and the Right to Commuriic
(2003) 8(12)irst Monday

%" For a revisionist viewee Andrew WilliamsEuropean Union Human Rights Policies: A Study ony
(Oxford University Press, 2004).

% Office of the Commissioner for Human RighBackground Note on the Information Society and Hu
Rights(2003) United Nations Commissioner for man Rights <www.itu.int/dms_pub/itsfmd/03/.../S0-
WSISPC3-C-0178!!MSW-E.doc>.

39 Marita Moll and Leslie Shade, ‘Vision ImpossibleReTWorld Surmit on the Information Societ in Marita
Moll and Leslie Shade (edjeeking Convergence in Policy and Pree (Canadian Centre for Polic
Alternatives, 2004) 47.

“0 Alasdair Roberts, ‘Structural Pluralism and thetRig Information’ (2001) 51(3University of Toronto Lav
Journal 243.
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One answemight be that an abstract right is overly broadplioitly requiring courts to
make unpopularalue judgment@about that valorises types of informaticac¢ess to leg:
literature but not to comics@nd encourages a State intervention through, famele,
government funding of access mechanisms such d fibkaries.

A response to criticisms that a ‘right to inforneexi is as broad and meaningless as a ‘rigl
health’ or ‘right to communication’ is that Austiah courts and legislatures over the
centuryhavegrappled with questions about rights and socilicy, with the Constitution, fo
example, endowing the national parliament with adhef power regarding pensions for
aged and infir and the High Court in a succession of cases findimg) circumscribing a
implied freedom of political communicati,*? often characterised as a positive right ra
than as a freedom from inappropriate interfere

D An Australian right?

Given the preceding comments it is unsurprisingiate that in Australian law there is
broad statutory right of access to irmation.

We might, after consideration, decide that artitaiaof a positive right is not necessary,
justice is servedhrough a patchwork of Commonwealth, State anditbeyrstatute law an
common law that addresses particular types of mdébior/communication and uses

information.

That patchwork, for example, cove
* institutional and personal confidential informat
« copyright®®
« privacy®
« national security and law enforcem*
« information acquired by government agencies thramgimdatory ata collections, e
the national censu$;
« the electoral rolf
« obscene or offensive conte*®
« trade practice$?
« the operation of Parliament and the co™
« restrictions on access by prison°

“1 Australian Constitution, s 51(xxiii), s 51(xxiiANote that these sectioprovide a head of power rather t
providing Australian citizens, residents and aliefith a justiciable righ

“2 eg:Coleman v Powel2004] HCA 39; (2004) 220 CLR Stephens v Western Australian Newspa[1994]
HCA 45; (1994) 182 CLR 211.

“3 Copyright Act 196§Cth).

44 eg:Privacy Act 198§Cth); Workplace Video Surveillance Act 2( (WA); Health Records (Privacy ar
Access) Act 199/ACT).

5 eg:Crimes Act 1914Cth), s 15HK, s 15KI

% eg:Census & Statistics Act 1906th), s 10, s 1

7 eg: Parliamentary Papers Act 194&th); Parliament of Queensland Act 20(QId), s 8, s 25,5 29, s !

“8 eg:Broadcasting Services Amendment (Online Serviceis) 99¢ (Cth); Re Bauski$2006] NSWSC 908
Police v Pfeifer(1997) 68 SASR 285.

“9 eg: Competition & Consmer Act 201 (Cth), Sch 2.

%0 eg:Supreme Court Act 1970ISW).
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+ defamatior? and vilification®®

« operation of governmelentities>*

 spent convictions®

 witness protection schem®®

« restrictions on reporting of legal proceedir’
all of which potentially impinge on access to jostiThat law embodies inescapable tens
and on occasion will result in outcomes or prastithat some people will consider to
unjust®® Do we need an overarching and justiciable righintormation®

I AN AUSTRALIAN FRAMEW ORK?
Recent Commonwealth Government statements havereefeo a‘right to informatior’.
Those statements are rhetaficather than justiciabl

The ‘right’ is not comprehensive and instead ralai® community access to informati
provided to and/or created by the national govemn

It does not encompass the information of the Skateitory governments, respoble for the
agencies with which many Australians deal most degdly. That restriction reflects tl
federal nature of government in Australia; therepespy to have been no significi
suggestions that all levels of government move tdwan integrated pen access’ regim

The ‘right’ also does not cover the private sectoith people instead having to rely

mechanisms such as discovery in the course otiig, mandatory publishing of financ
statements by listed corporations, information gsis and dissemination by the mass m
(which might be chilled through defamation or ottieols)®* and statutory requiremer
under the patchwork of privacy statutes for datgjestis to be access information that is t
by credit providers and other mgovernment entities.

Tensions in access to information as a basis &ticg are evident in that privacy law: sho
we be able to access ngovernment information about other people rathemtlabou

°1 eg:Corrections Act 1968Vic), s 47A, s 47B, s 47|

%2 eg: Defamation Act 2008NSW).

%3 cf Luke McNamaraRegulating Racism: Racial Vilification Laws in Awia (Sydney Institute o
Criminology, 2002); Lisa Hill, ‘Parliamentary Prigge and Homosexual Vilificatiorih Katherine Gelber an
Adrienne Stone (edjlate Speech and Freedom of Speech in Aus (Federation Press, 2007)

** eg:Financial Management &ccountability Act 19€ (Cth); Public Service Act 199@Cth).

%5 eg:Criminal Law (Rehabilitation of Offenders) Act 1¢(QId); Criminal Records (Spent Convictions) s
1992(NT).

% eg:Witness Protection Act 199Vic).

" eg:Supreme Court Act 198¥ic), s 20

%8 eg:Hogan v HincH2011] HCA 4, for which see: Skye MasterHogan v Hinch Case Note’ (2011) 1
Canberra Law Review97.

%9 See in particular the discussion in Bede HaA New Constitution For AustraligCavendish, 2002) 27, 7
The lucid analgis in that work contrasts with much legal writinghere a serious tone and lofty dicti
disguises the paucity of analysis and the shallswé researct

€0 For example: Australian Information Commissiondiowe n 5

®1 The ABC reported on 18 May thiatmigration centre operator SERCO regards an ‘Uraiged medi
presence’ at one of its facilities as the highestsfble threat level, ie equivalent to a bomb thoe&scape
Unauthorised Media on Par with Bomb Threats: S (18 May 2011) ABC News
<www.abc.net.au/news/stories/2011/05/18/3220131.
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ourselves? Should we, indeed, like citizens (me Scandinavian countries, be able to
full or abstracted tax returns from our fellow zih?? (Realisation that some extrem
wealthy individuals, along with leading corporasorare paying little or no tax mig
encourage meaningful tax reformher than outbreaks gfoujadismabout ‘The Very Bic
Tax’, aka a carbon tax regime.)

We might also want to revisit notions of a broadioral information policy (NIP)
considering access to information generally rativan in terms of narrow silos laked
‘library’, ‘school’, ‘archives’, ‘print media’, ‘boadcast’, ‘freedom of information’, ‘tr
Internet’ and so forth.

A A national information policy?
At the beginning of the ‘Internet Age’ in 1974, ahiisions of technocratic rational®® and
provision of access to cultural resources through flagsbyzh as the National Library

Australia, Donald Lamberton characterised ‘nationfdrmation policy’ as
embracing efforts to put into practice the basitiamthat the social and economic system
function more efficiently if improved informati-flows to the decisiomaking centers can t
ensured. This notion underlies much of the effaaed to such seemingly diverse activities
mass education, market research, financial analysgearctand development (R and D) a
social management techniques, such as nationahimamcounting and ing-output analysi®*

Antecedents of such a policy are evident in priecatles and in the writing of pub
intellectual Barry Jone¥. In practice natinal information policies have typically been
exercise in badging rather than in sustained sotiggachang®® with governments hopin
for an image of modernity or activity through stagnts about information rights anc
coherent policy that addressesmmunity needs by integrating the activity of cetipg
bureaucratic interests. Reality has always beendasiting, with resistance by agencie:
NIP has generally been exploited as an opportunitgain/retain funding) and failures
implement thegrand vision on a day by day basis in delivery efviees to ordinar
consumers.

In October last year the natial Government announced that:
Information policy reform is of growing importan@e Australian Government. With a view
strengthening govament information policy and practices, the Au&ra Government ha
recently commissioned a number of reviews. Isswes/assed in this reform process inch
opening public sector information to greater usd eguse outside of government; using g

%2 See for example the discussion of Norway in: Jodaak, ‘In Defense of Individual Tax Privacy’ (Ne
York University Law & Economics Working Papers N&32 2011) 49; Joel Slemrod, ‘Taxation and
Brother: Information, Personalization and Privacg21™ Century Tax Policy’ (Annual Lecture, Institute
Fiscal Studies, London, 2005) 19; Makato Hasegdefirey Hoopes, Ryo Ishida and Joel Slemrod, ‘TfiedE
of Public Disclosure on Reported Taxatncome: Evidence From Individuals and Corporationdapa’
(Social Science Research Network Paper 1653948) &

%3 As points of reference see: Philip MirowsMachine Dreams: Economics Becomes A Cyborg Sc
(Cambridge University Press, 2002); Sc AmadaeRationalizing Capitalist Democracy: The Cold W
Origins of Rational Choice Liberalisuniversity of Chicago Press, 2003).

% Donald Lamberton, ‘National Information Policy’, Bandra Braman (ecCommunications Research a
Policy-Making(MIT Press, 2003) 105.

% Barry JonesSleepers Wake! Technology and the Future of ' (Oxford University Press, 198

% Critiques include: Michael Middleton, ‘InformatidPolicy and Infrastructure in Australia’ (1997) 2%
Journal of Government Informatip8-25; Julian Thomas, ‘Towards Information Policy?998) 87Media
International Australia9-14.
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information policy to stimulate innovation; enhargiparticipation in government through use
web 2.0 tools; encouraging a coordinated approaclydvernment information policy; at
clarifying the roles of key government informatioranagement agenci

Concurrent with these reviews, tFreedom of Information Act 198Zth) (the FOI Act) ha
been substantially amended, ‘to promote «disclosure culture across government and to bu
stronger foundation for more openness in governir A new independent statutory office h
been established, the Office of the Australiandmf@tion Commissioner (OAIC), headed by th
Commissioners: the Australian Information Commissip the Freedom of Informatic
Commissioner and the existing Privacy Consioner®’

Given the history of information policy initiativege might ask whether current reforms h
moved beyond a rather patchy mix of ministerial adtions, media statements ¢
expressions of enthusiasm for potential communityagement mechams such as Twitte

One example is the Information Commissioner’s wiebsvhich we might reasonably assu
would represent best practice. That site (alondh whte superseded site of the Privi
Commissioner) has yet to feature the genetic pyiDeterminationghat amend thPrivacy
Act 1988(Cth) and allow medical practitioners to indulgelamge scale ‘genetic fishir
expeditions®® If the Information Commissioner lacks the commitimencapacity to provid
access to key law, we might wonder whe there is a real commitment elsewhere in
national bureaucracy.

B Freedom of Information

Use of FOI by journalists and by government ‘clgritas been routinised over the past
decade$’ The FOI reforms are valuable as a signal to offidiaat he Government is kee
or wants to be perceived as ke~ to encourage transparency and to reverse theitnaali
access policy with a default position that all goweent documents are potentially access
unless there is good reason (eg for the gses of law enforcement and internatic
relations or for the protection of privacy and palsiafety) for access to be den

From a justice perspective the removal of applicafiees is to be welcomed, althougl
unclear whether agencies in the pichose to impose application fees and the
substantially inhibited access by individuals, caencial interests or journalis® Note that
processing fees have not been aboli’* and access may be refused on the grounc

%7 |ssues Paper Towards An Australian Government Information Pol{&910)Office of the Australiar
Information Commissioner, 5

<www.oaic.gov.au/.../issues_paperl_towards_austrai@vernment_ information_policy.pd

®8 Bruce Arnold and Wendy Bonython, ‘Relatively SpemkiGenetic Privacy and Public Inter
Determinations 11 and 11A under thgvacy Act 198 (Cth)’ (2010) 7(1)Privacy Law Bulletin 2.

%9 In 20052006 some 41,430 FOI access requests were receivetiich 14,627 were directed to t
Department of Immigration & Multicultural Affairg,3,817 to Centrelink and 8,330 to the Departme!
Veterans' Affairs. 85% were f@ersonal information about the applicant and ogle®ple. The remaining 15
concerned documents featuring other informationekample government policy development and dew-
making. 38,987 of the requests were determinedameporting period « granted in full or in part. Th
average processing cost was $601 per requestptiergnent at that time reported that only 2% oftthel cost
was recovered in fees and charges. The cost ofgiwawvof information to the community is arguably
acceptable and unremarkable part of a liberal demogr@cghould be absorbed by the taxpayer rather
assessed using a commercial metric.

% For theFreedom of Information Act 19 (Cth), prior to the recent reforms see Moira Pate/Freedom of
Information and Privacy in AustralifLexisNexis Butterworths, 200!

! Freedom of Information Act 198Zth), s 2¢
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‘unreasonablenes&. Some ageries, such as the Immigration Department, have el
applicants that the fees for provision of somerimfation will be more than $20,000. Do
have an expectation that all government informatabrould be free to any applica
irrespective of whethehat information directly concerns the applic:

The reforms are new and as yet they have beemltizstely three case’® A wariness abot
potential differences between perceptions and tyedlinage and actual practice, refle
uncertainty about theAssange Effect’. In a seminar for the AustralianNew Zealanc
Institute for Governance in February this year, #hwthor suggested that digital anarc
Julian Assangé’ the proprietor of Wikileaks, was the most usefly af bureaucrats wh
were concared to restrict access to government informa

Egregious failures in US government information ctie, demonstrated throu:
dissemination by Wikileaks and its mainstream medidners of diplomatic cables that of
do not go beyond cocktail parchatter, will presumably be reflected in restrin8oon wha
information is kept, who gets to see it and hovs idistributec’ Those restrictions will i
some instances involve reliance on word of mc— unrecorded meetings behind clo:
doors — as aeplacement for meticulous documentation on files #re generation of draf
through email and groupware. The Assange Effedtahill information access (and gener
revenue for airlines and the shredder industryherathan liberating official and ivate
information.

A weakness of the new FOI Act is that it does not,practice, meaningfully addre
government information practice. For governmenordkeeping— what gets documente
when it gets documented, how it gets docume— we need to loolat statutes such as t
Archives Act 1983Cth) discussed below and broader public admitistrtdaw such as th
Financial Management & AccountabiliAct 1997(Cth).

Those frameworks provide substantial discretioremior officials. They do not pribit use
of Postit notes or other aids that can be removed frorieapkior to provision of acces
under FOI or that indeed are never placed on Tike use of ‘disposable media’ is uncle
there has been no largeale authoritative study on the prlence and significance of su
practice. However, it is a commonplace in discussemmong mid to senior lev
Commonwealth bureaucrats in Canberra that someersatire routinely handled throu
Postits and through calls or face to face meeti

If the Government wants to cement the FOI reforms it migbbsider a detailed ai
independent examination of agency recordkeepingtipeathat underpins substantive rat
than merely procedural access, and hence sub&gustice. In the absence of susta

Zbid, s 24, s 24AA.

"3 Parnell v Minister for Infrastructure & Transpc[2011] AICmr 3;Besser v Department of Infrastructure
Transport[2011] AICmr 2;Crowe v NBN Co Lt[2011] AICmr 1.

" Daniel DomscheiBerg and Tina Klopp, [tr] Jefferson Chalnside Wikileaks: My Time With Julian Assar
At The World’s Most Dangerous Web (Scribe, 2011); Micah Sifryikileaks and the Age of Trsparency
(Scribe, 2011); David Leigh and Luke HardiWikiLeaks: Inside Julian Assange’s War on Sec (Public
Affairs, 2011); Andrew FowleThe Most Dangerous Man In The Wo(Melbourne University Press, 201

> See for example Australian National dit Office, The Protection and Security of Electronic Inforroat
Held by Australian Government Agenc(2011);Marcus Mannheim, ‘Costly Veil of Secrecy DescendgK
PS’, Canberra Timeg¢Canberra), 28 May 2011, 1 regarding classificaframeworks
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engagement with agency information handling theionat bureaucracy resembles
Augustine when he exhorted the Lord to give hinstiha... but not quite ye’®

From a justice perspective one of the most valuabpects of the FOI changes has rece
very little attention. The reforms require agend®snaintain and publish ‘FOI Logs’, ie

indicate that information has been provided in oese to FOI applicatior’’ Law can be
characterised as an information mechanism, withstet-makers and othsrreceiving ani
acting upon signals. Emulation is important. Digggg what other people have been look
at may point potential applicants in the right diren and more broadly provides an exan
that can be followed by potential applicants wheeran weak understanding of their rigl
and thus lack agency.

C A big bureaucratic postbox

Writers on administrative law have traditionallynstrued the Commonwealth Ombudsi’®
as a mediation or accountability mechanism. At aemsubtle level we can cstrue the
Commonwealth Ombudsman scheme as an informatiohanesn, with the Ombudsmar
staff liaising with agencies to obtain informatitrat addresses complaints by member
the public or that simply directs people in thentidirection (eg indicies that their complair
should be made to a state/territory government@ge

The Ombudsman is not a judicial body: it cannotrtwre decisions by government officiz
or unilaterally correct deficiencies in public adistration. Where agencies arcalcitrant it
relies on ‘naming and shaming’, an approach thaturaerwhelmed embattled bodies s
as the Immigration Department.

The Ombudsman’s emphasis on persuasion, its losureisig and its tacit role as a direct:
service means that it servas a bureaucratic post box. It lacks the staff amithority for
comprehensive investigation of government agendiesead typically investigating on .
exception basis. That investigation is founded equests for information from conte
officers in he agencies of conce

An Ombudsman need not be so hobbled, so dependdtd ocontacts engaging in a ‘ple:
explain’ exercise. From a justice perspective wghhiendow the Ombudsman with mi
teeth, both through a greater level of resourcimdythrcugh authority for active investigatic
on agency premises (emulating the Australian Natiéwdit Office) rather than relying ¢
what its contacts say has happe

D The View from the Pas

The past offers a language for interpreting thesgmé Acces to the ‘historical record’ ma
be important as a basis for righting continuing ng®, addressing past injuries or gaining

® Same idea of agency resistance is provided in comsrfeatured inPrinciples on Open Public Sect
Information: Report on Review and Development @fid¥ples, May 201 (2011) Office of the Australia
Information Commissioner
<http://www.oaic.gov.au/publations/reports/Principles_open_public_sector_irdport_may2011.html:
" Freedom of Information Act 19§Zth), s 11C(3

8 Ombudsman Act 197€th).
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insight into how contemporary bureaucracies mayatemow and in the future (given ti
government agencies and large orgarons are creatures of habit).

That past might have featured abuse of minors &aed parents, with the destruction
documentation for example impacting on judicial sideration of claims iiCubillo”® and the
‘child migrant cases’.

It might have featted surveillance in some instances little more than fantasy or nalg
tittle-tattle but affecting caree~ of political activists, members of the ‘creativessd’ anc
jurists® Contrary to expectations articulated by Richardifllbabout governmer greeting
the creatives with a soy chai latte and subsidibre! people who fit outside th
institutional mould have often been the subjecsiupicior®® We might want to know wh
the various national intelligence agencies andr t8&ate/Territory olice counterparts wel
up to, if for no other reason than to question emgorary assurances of pressing need
good behaviour in the latest iteration of past wamnsWobblies, Communists and otl
enemies du jour. Access through records, and mapertantly a commitment by intelligenc
agencies to accountability through preservationirdbrmation obviates the need 1
governance exercises such as the ‘Murphy F&

Access to information for justice is not necesgagdsy. In some instances it ot possible.
Why?

One reason is that Australia’s archival regimaagmented. At a government level we s¢
dichotomy between the Commonwealth and State/®eyrgovernments. No statute cov
all government records (the different jurisdictiohave dscrete legislation of varyin
comprehensiveness) and archival law does not edhé preservation of n-government
documentation. The records of private sector @s commercial enterprises, I1-for-profit

organisations, educational institutionsd religious bodies +ay not be extant. If they a
still in existence and can be identified (not ataiety, given indications that the archi
practice of some bodies involves throwing fileoiat shed and trusting that the pigeon

possums will re@ange the chaos), there is no automatic right afess. That might t
unfortunate for those seeking justice in relatiorlaims of institutional knowledge of sexi
abuse of minors in the custody of clergy or seekirigrmation about corporate knowge

that smoking is not in fact a viable therapy fonditions such as asthma and broncl

It is unclear whether the National Archives has reused its powers to deal wi
misbehaviour by government agencies. The Act iskw8de commitment of both e
government and the executive of the Archives tdyesccess by Australians to the record
the national administration is thrown into doubtlagt year's announcement that the N
would close several of its regional offices (forample in AdelaideHobart and Darwin)

9 Cubillo v Commonwealtf2000] FCA 1084. Among studies see: Alisoun NeyilCubillo v Commonweal:
Classifying Text and the Violence Exclusion’ (200tMacquarie Law JournaB1.

8 Fiona Capp, Writers Defiled: Security SurveillamfeAustralian Authors and Intellectuals (McPheeb®te,
1993) 1920-1960.

81 Richard FloridaThe Rise of the Creative Cli (Basic Books, 2002).

82 Frank Cain;The Origins of Political Surveillance in Austre (Angus & Robertson, 1983Jerrorism &
Intelligence in Australia: A History of ASIO and tNenal Surveillanc (North Australian Scholarly Publishin
2008); Jenny Hockind3eyond Terrorism: The Development of the AustraBaourity Star (Allen & Unwin,
1993); David McKnightAustralia's Spies and Their Seci (Allen & Unwin, 1994).

8 Jenny Hockinglionel Murphy: A Political Biograph(Cambridge University Press, 1994
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with some material being transferred to repositomethe east coast and a pi— apparently
unavailing —hope being expressed that sister institutions énState/Territory governmer
would assume custody of what was left, ie n kilometres of files, registers, cart
photographs, video and computer tape. The claimgonale was budget stringency (perh
less than persuasive when over $200 million isdpdistributed to religious organisations

operation of the National Chkincy Program in public schools) and opportusitier

savings. Unsurprisingly there has been speculaimoss the archival profession that

closures are a precursor of further cuts, with Ahehives eventually operating only out

Canberra and Sydney.

The Commonwealth is considerably more advanced itsaAustralian Capital Territor
counterpart. There has been no comprehensive stidgcords management in the Al
government and comments in this part of the papemacessarily speculativeomplaints
by people in disputes with the ACT Housing agennyg ather bodies suggest that A
residents are being denied justice because recepiige practice centres on docum
exchange using email, with little attention to getien of a paper recoland to backing u
of documents in an electronic repository that dependent of an individual official’s em.
account.

That deficiency is reportedly exacerbated by defetf documents in that account when
officer leaves the agency. Soiclaimants appear to have sought access to infawmatidel
FOI, being informed variously that information i® honger extant or that provision
information through a major search of fragmentedalases would be inordinate
expensive.

E Access to aeammodity

Dollars talk, and not just in denying access torentr or potential litigants. The natior
information policy espoused by the current Goveminoharacterises official information
a public resource, a resource that as far as pehdditobe shared?

That sharing -bounded through use of mechanisms such as Cragatienons and evide!
in gateways such as data.gov— poses challenges for officials who have a narroswvof
Crown copyright® and who conceptualise government information asnancodity that mus
be guarded for commercial exploitation that funius operation of the particular agency
contributes to general revenue. There is a tensio@ommonwealth information polic
betweenagencies that recognise geospatial, demographmhar information as saleak
assets, those with an ‘information just wants tofriee’ ethos and those who have a i
nuanced understanding that encompasses recogoftfmivacy concerns. It would ktimely
to revisit the Statement of Intellectual Property Principles fousfralian Governmer
Agencies with active encouragement of (rather than a mexbortation that agenci
consider) licensing of publisector information under an open access lic.%°

8 See in particular the Principles on Open Publia@daformation, above n 7

8 John Gilchrist, ‘Crown Use of Copyright Materia?q10) 1Canberra Law Review

8 Anne Fitzgerald, Neale Hooper and Brian Fitzger&idabling Open Access To PubSector Informatior
With Creative Commons Licees: The Australian Experien: in Brian Fitzgerald (ed}\ccess To Publi
Sector Information: Law, Technology & Policy V((Sydney University Press, 2010) 71.
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F Access, but for whom

Anatole France famously commented that in a libdexhocratic state, both poor and r
alike were legally able to sleep under bridgeshaalgh the rick— quite unaccountabl—
seemed reluctant to exercise that ri

Accessto justice is predicated on all people having asce®mt merely those who &
‘digitally proficient’, financially advantaged ointe rich. A decade ago t1ISOCOGdisputé’
highlighted questions about access by the blinotloer disadvantaged people tformation
resources. From a legal perspective we have natradw far and arguably are falling behi
as agencies cut costs by replacing their shopfpoesence— particularly in rural/remot
Australia —with an online presenc

Going online has beecelebrated as providing members of the public ®4f7 access to ¢
official information cornucopia, a brave new wodtl Government 2.0 where the goverr
and governors alike engage in a community dialdgueugh Twitter, blogs, RSS and ott
new medi&?® We might ask whether reality is more sombre fordrsadvantaged, with bo
the blind and the nohlind alike experiencing frustration and disengagetmwher
encountering electronic resources that do meetnat®nal web accessibility standards
that do not supply accurate, current information.riéiirgy 30 minutes in a fruitless searcl
an agency (or university) website may be a commxperence but from a justice perspeci
it should be an exception rather than the rule. Mdhawe doing abo it?

At a more mundane level, we might question the rmftdion practice of governme
agencies in providing access to consultation docisnand policy statements. Ministel
commitment to making information available is undared by use of electronicontent
management systems that assign-intuitive and excessively lengthy URLs to onl
resources, with the Commonwealth Attor-General’s Department being an example of
practice. The URL identifying one receni-G’'s document was a mere 247 chters.
Inefficiencies in resource identificati— which result in inequities in access to informat-
are exacerbated by the inadequacy of thespecific search engines used by many agel
in aiding access to what is held on their sitestwa genrations of information architec
such as Jakob Nielsen have commented, if you cdimbtwhat you are looking for, th
content, in practice, does not e»*°

I ASLEEP IN THE SEA OF DATA
Regrettably, although this conference is gracethbypresenc of former High Court Justic

Michael Kirby —the great articulator rather than the great digs« the legal consciousne
of many Australians appears to be framed by consompf Underbelly Andrew Bolt®

87 Bruce Lindsay Maguire Sydney Organising Corrittee for the Olympic Games, HREOC H99/115
August 2000).

8 Engage: Getting On With Government (2009) Government 2.0 Taskforce <http://gov2.net.and
<www.finance.gov.aupublications/gov20taskforcer¢fpatex.htmi>

8 Jakob NielserDesigning WeltJsability: The Practice of Simplici (New Riders, 2000).

% For Bolt and peer Janet Albrechtsen see the potnidall Lucy and Steve MickleThe War or
Democracy: Conservative Opinion in the Australiare$? (Crawley: University of Western Australiaess,
2006) 69-106.
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BraveHeartsBlue HeelersDerryn Hinch® Alan Jone¥ and Wikipedia. To use the words

legal and media scholar Geoff Stewart, ‘If it bleatlleads ... and don’t worry about t
nuance??

A Process over atcome”

Substantive rather than merely procedural justcgiires understanding, an undending of
legal principles and processes by members of thdigpand an understanding (inform
through consultation) by legislators and officiacsior-makers.

It is perplexing, to say the least, that tStrategic Frameworknoted above was n
accompnied by appropriate funding of the Australian LBeform Commission, reversit
several years of serious cutbacks that have seeAltRC announce that it will be narrowi
its consultation and emphasising electronic cont@ce response might be that or most
substantive input to ALRC investigations now invadwelectronic submissions. A rejoinde
that it is important in a liberal democratic stédebodies such as the ALRC to be seen t
accessible and committed to public consultatiorhywiope who live on the disadvantag
side of the information highwe94

Does access to justice involve understanding otthets’

The recent Hora report in South Australia, a judsdn increasingly disfigured by per
populisnt® and willingness to fetter the col® amid rhetoric about a war on crin
suggested appointment of a ‘Media Judge’, who wamdourage community understand
of the law through communication with journalistedastudent®’ It is striking that the ne
Chief Justice of the NSW Supreme Court, at the anoement of his appointment, voice
commitment to improving access to justice but w#ens about the significance
information as a facilitator of that acce® Should weexpect the judiciary to articulate leg
principles and processes in terms that can belyeawlilerstood by nc-professionals and i
media other than law reports or the occasional wadh asThe Quest For Justi by former
ACT Supreme Court Justice K Crispin?®

%1 Skye Masters,Hogan v Hinch Case Note’ (2011) 10 Canberra Law Review 197;éAfiwomey, ‘Cas:
Note:Derryn Hinch v AttorneyGeneral for the State of Victo’ (1987-88) 16Melbourne University Lav
Review683-688; and Christine Everiham,Social Justice and the Politics of Commuii&ydershot: Ashgate
2003) 44.

92 Chris Murphy,Jonestowr{Allen & Unwin, 2007)

9 Mr Stewart is a cauthor with Bruce Arnold and Susan Priest of wamktUnderbelly law and the mas
media.

94 Roslyn Atkinson, ‘Law Refan and Community Participatic in Brian Opeskin and Davis Weisbrot (eThe
Promise of Law ReforifiFederation Press, 2005) 1

% For the notion of penal populism as a reflectiocahmunication failures see: John PrPenal Populisr
(Routledge, 2007); Arie Freiberg and Karen GPenal Populism, Sentencing Councils and Senteri®atigy
(Hawkins Press, 2008)ulian Roberts, Loretta Stalans, David Indermaur Mike Hough Penal Populism an
Public Opinion: Lessons from Five Coules(Oxford University Press, 2003).

% Totani & Anor v The State of South Austr [2009] SASC 30.

9" Peggy HoraSmart Justice: Building Safer Communities, Incregghccess to the Courts, and Elevat
Trust and Confidence in the Justice Sy: (2011) Adelaide Thinkers in Residence, 68
<www.thinkers.sa.gov.au/Thinkers/Hora/finreportxas

% Geesche Jacobsen and Anna Patty, ‘New State Qlsgéd Sets Out Legal Access for all as a Prigr
Sydney Morning Heral(Sydney), 14 May 2011,

99 Ken Crispin,The Quest For Justig&cribe, 2010
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When examining some public statements and litigatie might of course wonder whett
the politicians and their advisers actually undedf or care to understand, the 00

B Breaching the silos

The Strategic Frameworkimportantly, doemnot provide substantial funding for AustLIl, t
open source project that is the only integratedipubgal database covering the Austral
jurisdictions. Different governments (at a wholegofvernment or agency level) have inst
concentrated on fumy jurisdiction specific databases such as Comland
www.consumerlaw.gov.au. Access to justice wouldehbanced through sufficient fundi
for AustLIl to be certain of continued operatiom @ontrast to suggestions last year

inadequate support wiliforce its imminent closure) and improve its ifaee

v WHOSE ACCESS, WHOSE JUSTICE

Preceding pages have highlighted tensions in irdition policy and questions abc
differentials in access to informatic

We might recognise those tensions isessing comments such as the state'®* by Deakin
University academic Mirko Baga,'* that:
privacy is a middleslass invention by people with nothing else to waabout. Normally the:
would have every right to live in their moral fogut not when theiconfusion permeates tl
feeble minds of lawnakers and puts the innocent at |
The right to privacy is the adult equivalent of &a@laus and unicorns. No one has yet been
to identify where the right to privacy comes frondavhy we need it. In ct, the right to privac
is destructive of our wellbeing. It prevents ugsiating things that really matter, such as safety
security and makes us fear one ano
A strong right to privacy is no more than a reqdessecrecy- refuge of the guilty paranoid and
misguided, none of whom should be heeded in sortimgugh the moral priorities of tt
community103

At best that is a perplexing comment from a semicademic, one belied by his appatl
reluctance to share his personal information (fofal records, intimate photos, medical ©
and so forth) with all the world. It is a remind#érat there are economic and cultt
differences in Australia: the rich and savvy getsteelter behind hedges and threat:
defamation action, the poorespecilly the stigmatised — are open to view.

One rationale for access to government informatienthat it reduces informatic
differentials: we can see ‘them’ rather than o#fisienjoying a privileged position in a «
way view of us. That access might some way to addressingsduiet about the Austral

190 50uth Australia v Totari2010] HCA 39.

191 Mirko Bagaric, ‘Privacy is the Last Thing We NeeThe AggMelbourne), 22 April 2007. Anothe
expression of Bagaric's disquiet regarding privéayd, apparently, with mh Australian law) is evident i
ABC Radio National, ‘The Law Report: Criminals aRdvacy’ (28 March 2006

192 pr Bagaric is co-author dfrivacy Law in Australi (Federation Press, 2005) and other works, inclu
Torture: When The Unthinkable is More PermissiblgState University of New York Press, 2007). We nhi
ask whether jumper leads and waterboarding areopppte mechanisms for accessing information irspitiof
justice. Cf Elaine ScarrRule of Law: Misrule of Me (MIT Press, 2010); Friedrh Spee, tr Marcus Hellye
Cautio Criminalis(University of Virginia Press, 2003

193 For scepticism about the media claims of an ovéagc'right to know’, using words similar to Dr Bac,
see: David SaltefThe Media We Deser (Melbourne University Press, 2007) 40-41.
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Card and its successdfé,both in terms of how national identity schemesdeeeloped an
how they are implemented on an ongoing b

An informed public would also be able to contribtaeofficial ccnsideration of suggestiol
that privacy is a fundamental right and that in gh@bal digital environment justice requit
new mechanisms such as prenotification sche:®® Should the mass media have be
access to justice, and get to shape how law lates justice, than someone who is
welfare, wants to buy a carton of milk without dittance by the papara'® or likes to
engage in Nazihemed consensual S&*°’ In an era where managerial failure, exploita
by private equity (with a fixation on srt-term returns) and increasing incapacity thro
loss of experienced journalists, do the mainstreaedia matter? Can we rely on ‘citiz
media’, given that a shrill populism appears tohgatmore attention in cyberspace ths
nuanced and informed awals of what is happening in col*?®

Vv CONCLUSION

The preceding paragraphs of this paper have comtedton access by Australians
government information as a basis for justice. Bein citizen, however, carries with
responsibilities rather thamerely rights. Do Australians, particularly peopleadvantageou
positions, have a duty to contribute to politicaldaadministrative processes through
provision of information that may guide and infoofiicials and legislator<® Is access to
justice fundamentally a demand by ‘us’ for informatioarfr ‘them’, a ‘them’ that exists on
different plane but on occasion unaccountably shdre same lift or queue at the depar
gate?

Almost a century ago philosopher Julien Benda &s$ea trahison as clerc, the
willingness of intellectuals to betray their vocatiby acting as advocates for irrationali
violence and hat&? Benda called the academics and other thinkersoim fhe streets. W
have heeded that call too well.

The disengagement atademia from providing advice, offering ideas gudstioning pietie
through public consultation processes such as goaglntary committee hearings &
responses to calls from government agencies fommsions is striking. An -progress
tabulation ofsubmissions to parliamentary committees demonstrtitat few people al
contributing and that submissions by academic#,dtieg law academics, are ra

104 see for example: Margaret Jackson & Julian Ligeoiydldentity Management: Is an Identity Card
Solution for Australia?’ (2006) 24(Hrometheu, 379; Lucy Craddock & Adrian McCullagh, ‘Identifyg the
Identity Thief: Is it Time for a (Smart) Australia Card?’ (2007) 16International Journal of Law é
Information 125.

195 Case of Mosley v United Kingddpplication 48009/08), European Court of Humanhgig(2" Chamber).
106y on Hannover v Germar(2004) 40 EHRR :

197 Mosley v News Group Newspap§2608] EWHC 1777

1% For perspectives on the crisis in ‘dead media’ Béigabeth WynhauseThe Short Goodby@lelbourne
University Press, 2011); Robert McChesney and ViBiokard (ed)Will The Last Reporter Please Turn C
The LightgThe New Press, 2011).

199 ¢f Jason BrennaiThe Ethics of Votir (Princeton University Press, 2011) 51.

10 For Benda see in particular H Stuart HuglConsciousness & Society: The Reorientation of Eema
Social Thought 1890-193Blarvester Press979) 413418. A perspective on academic expression is peoh
in Eric BarendtAcademic Freedom and the Law: A Comparative ¢ (Hart, 2010).
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One reason for that abdication of responsibilityglmibe that the current generation
academiconsiders that engagement is contrary to the utenrdicademic code, with the te
of some law teachers apparently being only to wetiel values, impart dogma and encoul
ways of thinking among students. Another reasorhtriig that academics, alongth some
civil society advocates, see contribution of infatmon to parliament and agencies
pointless, given perceptions that deci-making is driven by political expediency

lobbyists'** or are simply selfavolved**?

A more subtle reason might tsimply that the academic precariat, operating in a
environment where career prospects are denomimatedns of DIISR points and success
grant applications, are simply too busy to enc''* In essence, contribution to a Ser
committee inquiry or tgolicy development by a regulatory agency may iedaigvarm inne
glow and informal esteem among some peers but ieeaexpense of formally recognis
activity. That is regrettable, given that parliareepn committee staff are often highly talen
anddedicated but are not meant to ghost the repottseoélected representatives or speal
the electors®

If, as a liberal democratic political system grapglwith complex legal issues, such a gen
privacy and evidence by national security infonts, we want informed and effecti
policymaking by the legislature it is desirabletttize academy has voice and choose
advise rather than staying off the streets. As @sequence, the legislatures may nee
revisit the policy settings for the ‘terprise university’ in order encourage acces:
information from legal academi**®

11 Note for example the Australian Privacy Foundatiomment that the Senate Legal and Constituti
Committeehad ‘abjectly failed’ in ‘its responsibilities tedt proposals’, so that ‘inadequate, even faw
behaviour by Senate Committees places in increakingt the preparedness of civil society to exge
resources preparing submissions to Senate Coees and making time available to provide verbalewte’.
Australian Privacy Foundation supplementary subimis® the Senate Environment & Communicati
References Committee inquiry into The Adequacyrotéttions for the Privacy of Australians On (30
November 2010) 9. Cf Edgar Whitley, lan Hosein, Aargell & Simon Davies, ‘Reflections on the Acader
Policy Analysis Process and the UK Identity Cardee®ne’ (2007) 2The Information Societyl.

M2 For the ahistorical nature of contemporary lars about academic woes see Frank DonocThe Last
Professors: The Corporate University and the Fdtthe Humanitie (Fordham University Press, 200:
Russell Jacobylhe Last Intellectuals: American Culture in the Adécadem (Basic Books, 1987

13 John Cross and Edie Goldenbe®df-Track Profs: Nontenured Teachers in Higher Eduai (MIT Press,
2009).

14DJISR’ points, for those outside the academy,aeflpublication in specific journals, with institnts anc
individuals seeking to maximise thember of publications in those journals in oraerdtain Commonwealt
government funding or retain a salaried positiorreality the quality of much DIIS-rated publication i
indifferent (one rated journal is replete with pde-science about dowsingemote sensing, reincarnation &
‘quantum holism’) and much is only read by a fewdamics, having no discernable impact on the |
profession or more broadly on enhancement of thetrAlian justice systel

115 John Halligan, Robin Miller and John Per, Parliament in the Twentfirst Century: Institutional Reforr
and Emerging Role@vielbourne University Press, 2007) 1

118 See for example Mike Molesworth, Richard Scullionl &lizabeth NixonThe Marketisation of Highe
Education and the Student asr@ame (London: Routledge, 2011); Simon Marginson and Maoksidine
The Enterprise University: Power, Governance & Reimtion in Australi. (Cambridge: Cambridge Universi
Press, 2000); John Cain and John HexOff Course: From Public Place to Markédpe at Melbourne
University(Melbourne: Scribe, 2004).
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The academy might also ask whether there is a ns#pbty to be intelligible and thus
read. Some law teachers might take to heart thermrhby John Roberts, LChief Justice,

that:
I think it's extraordinary these da- the tremendous disconnect between the legal acaded
the legal profession. They occupy two differentvenses. What the academy is doing, as far
can tell, is largely of no use or intet to people who actually practice law. Whetherarslytic,
Wheth?£7it's at whatever level they're operatingddesn’'t help the practitioners or help

judges.

17 Bryan Garner and John Roberts, ‘John G Roberi@010) 13The Scribes Journal of Legal Writi 37.
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