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ABSTRACT

This paper examines the historical antecedentpalitical processes behind t
Sexual and Violent Offences Legislation Amendmaentt 2008 (ACT). The
process by which this Act came to be provides aifiasing case study of tt
importance of individuals in institutional law ref. This Act was the produ
of the work of many ACT gownment and nomovernment organisation
however, in the end, what was necessary for thesemtmendations to transle
into law were influential people, with a vestedeirst in the area of sext
assault law reform. In addition, the process oftcéman illustrateshow the final
product of law reform can differ greatly to the ginal cognitive conceptio
behind the reforms, which can result in the refonosachieving their aim

I INTRODUCTION

The Sexual and Violent Offences Legislation Amendmet 2008 (ACT) (SVOLAJ took
effect on 1 June 2009. This was an important pedegislation thaamended thEvidence
(Miscellaneous Provisions) Act 19(ACT) and theMagistrates Court Act 193(ACT).! It
provided some major modifications to the committ@hring process by allowing a transc
of an audio or visual recording between police andtness to be admissible as evidence
all sexual assault victims at the committal hea? The SVOLAAso introduced the conce
of a ‘pre-trial hearing’ for nomlisabled, adult victims of sexual assault whomcamsidere(
as especially vulnerabfethereby proposing to reduce the amount of ~examination ir
these case®ther new sections included use of CCTV, as well as amendments wt
restrict the victim’s view of the accus® prohibit crossexamination by a serepresented
accused,allow support people for witnesses to be pre6 and ensure closure of the cour
the public in certain ciumstance’

" Jessica Kenendgaches in the Faculty of Law at the Universitahberra. Patricia Easteal AM i
professor in the Faculty of Law at the UniversifyCanberre

Y Further changes were also effected byCrimes Legislation Amendment Act 2qBZT) in order to ensu
that the changes made by ®Bexual and Violent Offences Legislation Amendmein2@08(ACT) operated a
intended. SeeRevised Explanatory Statement, Crimes LegislatiomeAdment Bill 2009 (ACT) .

2 Magistrates Court Act 193(ACT), s 3:-34.

% EvidencgMiscellaneous Provisions) Act 1€ (ACT), s 40P(1)(c).

* Ibid, s 38C.

® |bid, s 38D.

® Ibid, s 38E.

" Ibid, s 39.
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How did such a major piece of legislative reformmeoabout? ‘Polic-making and lav
reform processes are of course “dynamic and -sourced™? It is recognised that the wor
of policy and law reform ‘is populated by a randeptayers wth distinct concerns, and tr
policy making is the intersection of these diveesgendas, not a collective attempt
accomplish some known godl'there are many players and they are not all repftom the
same script'® Law reform is ‘shaped by sol, institutional, political, [and] economic .
contexts’*! and is ‘assessed for [its] emotive fit as mucl- and often rather tha— against
criteria of logic, consistency, intellectual rigourr political coherenc®? In Australia, there i
often a law réorm body at the fulcrum of these proces™® However, in reflecting upon tt
nature of law reform, Professor Croucher, currenesilent of the Australian Law Refol
Commission, emphasises the ‘accident of timing’ #mal ‘power of people’ or of specif
individuals:

How law changes, and particularly how new legislkatis born, is very much a story
personalities?

Given that in the years leading up to the enactroétite SVOLAAthere was no law refori
body, active or otherwise, operating in the tory, we wondered where the driving force
this piece of law reform lay. We wanted to sead,in Croucher’s view, there was a cer
degree of what she refers to as ‘serendi'® in what transpired. Were there in fact cer
personalities or foree behind what ultimately became tSVOLAAR Thus, we aimed 1
obtain an understanding of the events and procebs¢sprecede its enactmen and to
identify some of the ‘behind the scenes’ activities, timamgl players. The overarching gi
was to highight one example of how law reform may be conceivedtured and brougl
forth. In reference to ‘brought forth’, e wanted to explore the possible diluting effectha
various reform stages, and see to what extent thendment that was enacted in 1
resembled the original cognitive concept*® The ‘dilution’ of policy though various stag
of enactment does occur, and is evidenced by tinedinction of theFamily Provision Ac
1982(NSW). That Actas finally passed, was much wider in form than initially proposec
by the Law Reform Commission, and wvery much the result of confrontation, negotiai
and reconciliation between Parliamentary Counds, ltaw Reform Commission and t
Department of the Attorne@eneral™’

8 Interview with participant no. 9, victim support rker (Canberra, 201:
° Hal K Colebatch, '"Mapping the Work of Policy' inIHaColebatch (ed)Beyond the Policy (cle: the Policy
ﬁ)rocess in AustraligAllen & Unwin, 2006)1.

Ibid.
1 Thomas A BirklandAn Introduction to the Policy Process: TheoriesnGepts, and Mdels of Public Polic
Making (M.E. Sharpe, 8 ed, 2011) 4.
12 Catherine Althaus, Peter Bridgman and Glyn DeThe Australian Policy Handbodllen & Unwin, 4"ed,
2007) 10-11.
13 For a thorough study of the history, processedliarithtions of law reform commissions, siDavid
Weisbrot, 'The Future for Institutional Law ReforimBrian Opeskin and David Weisbrot (ecThe Promise of
Law Reform(The Feleration Press, 2005) . As an example, Rosalind Croucher describes tipeitance o
the New South Wales Law Reform Commission’s worthiemenactment (ramily Provision Ac1982 (NSW):
Rosalind F Croucher, 'Law Reform as Persaies, Politics and Pragmatics: tRamily Provision Act 19¢
(NSW): a case study' (2007) 11(1) (20Legal History1.
i;‘ Rosalind Croucher, ‘Introduction: Justice behing 8tenes’ (2011) 10(Canberra Law Revie 2, 4.

Ibid, 1.
6 Our conceptualisativof law reform as conception, nurturance and éejicoupled with the randomness
reform plus the amount of time required to gesta¢esuaded us that the metaphor of pregnancy atidves
appropriate for structuring the paper. The metaj@partcularly apt given the last aim: ‘The baby is
spitting image of you'.
" Rosalind F Croucher, above n, 13
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A Methodology

To achieve these aims, we examined in detail ACW Reform Committee/Commissic
Discussion Papers and Reports, as well as the Sexual Assault Response Progt
(SARP) Report. These provided an excellent chronologyaef teform through the 198C
1990sand early 2000s. In addition, in order to hearg@espectives of the people who pla
a role in the law reform process, we invited 25 ptedrom both government and r-
government organisations to participate in a cat@i¢ email survey or fa-to-face
interview!® Potential respondents were identified both fromAp@endix of submissions
the SARP repoft and by preliminary talks with a couple of key iridivals. Ten people
provided responses (40% return ranine participants chose to complete temail survey
and one face-tface interview was conducted using the same ingninirhe fac-to-face
interview was recorded and later transcrit

The research participants were recruited from thstralian Federal Police (AFP), the Al
Office of the Director of Public Prosecutions (ODPP), the A&Lipreme Court, the Office

the Victims of Crime Coordinator (VoCC), the Unisity of Canberra, Canberra Rape Cr
Centre (CRCC), and ACT Forensic and Medical Sexfabault Care FAMSAC).

Respondentdad been involved in the law reform process asarekers, lobbyists, ¢
members of theSARP reference group, discussed b«. The nature and breadth of th
experience meant that the participants were iniquenposition to provide insight into tl
history and politics behind th8VOLA/ We gathered some basic background informe
about the participants, which included how theyevewolved in the development of t
legislation. Participants were also asked a searfeguestions about the originalms and
intentions of the reforms and who was involveddhbying for them. We sought views t
on how theSexual and Violent Offences Legislation Amendmeiiit 208 (ACT) (the Bill)
came about, including the lobbying and draftingcesses, and its enment. However, onc
the survey responses were analysed, it becameusbthat there were some questions

unanswered, and so three of the participants wharbealieved would have the requis
knowledge were contacted by email again to clanfexpand on their answer:

The operended participant responses wexaminedqualitatively using an ‘ope-coding’
approact’ Because answers were generally short, this proeess infornal and
unstructured, but did involvstudyingevery passage of the surgegnd interview transcri|
to determine what exactly had been said and td kdieh passage with an adequate coc
label. This process helped us to identify the comrti@mes that arose and summarise
observe the patterns in the respon

18 The University of Canberra’s Committee for EthiosHuman Research approved the project on 2 At
2010. Protecting the anonymity of participants Wesmain ethical consideration in this project. @e
respondingd the survey, respondents were asked to read thieipant information form and sign a cons
form, both of which confirmed that all responsesddoe d-identified.

19 Office of the Director of Public Prosecutions (ACT)lakustralian Federal Police, 'Responding to Se
Assault: the Challenge of Change' (March 2.

20 Matthew Miles and Michael HubermeQualitative Data Analysis:An Expanded Sourcebgiid ed, 199-
40-43.

oS .
Canberra Law Review

|||||||||||||||



Canberra Law Revie\{2011) Vol. 10, Issue 11

Il THE ‘COURTSHIP’: BACKGRO UND

This following part of the paper provides a backm to the reform process. We look
why there was a perceived need for a more ‘jugbesience for victim witnesses in sex
assault matters and how the {2@08 law reforms wre limited in providing a safe place -
victims’ voices.

A Trauma of witnesses

It is recognised in the psychological literaturatthape is an extremely personal crime
has been described as aiftimate violation of the self, short of homicicwith the invasior
of one's inner and most private space, as welbss 6f autonomy and contr.?* Sexual
assault heightens a woman's sense of helplessness, inésnsiinflicts about depender
and independence, and generatescriticism and guilthat devalue her as a pers?

Following this violation and trauma, victims of sk assault are often then subject to a |
and distressing experience within the criminalipgssystemThey continue to bsubject to
traumatic processes and leadinrepetitive, aggressive, intimidating and humiligt
question§.3 The trial process is harrowing for all victims, Bat victims of sexual assault,
can retrigger the feelings of helplessness assatwith the crime and increase their ani
They may &perience Rape Trauma Syndrome (F24 or Post Traumatic Stress Disort
(PTSD) with rape as the stres® Therefore, given their psychological fragility, teds ar
enormous potential for reaumatisation of sexual assault victims throug#irtimvolvenent
with the criminal justice system and its proces$@k particular concern is when victir
testify and are crossxaminec As the Australian Law Reform Commission recel

concluded:
Evidence issues often arise where the defence gkirge to show thasexual activity wa
consensual and, in doing so, to undermine the lgitéediof the complainant. This can sometin
result in unjustifiable trauma to complaina®®

It is not surprising, therefore, that the Victorifdape Law Reform Evaluation Proje
(RLREP) found that ‘complainants frequently were sglgd to lengthy cro-examination
about matters such as the clothing they were wegairthe time of the alleged rape and
amount of alcohol they had consumed, in order. tattempt to show that ty are the kind o
person who was likely to agree to sexual penetra®’ Further, a NSW research proje
which looked at the effectiveness of legislativevisions to protect the rights of the
victims, found that crosexamination of victir-withesseswas often extensive ail

2L Ann Wolbert Burgess, 'Rape Trauma Syndrome' (1283)Behavioral Sciences & the L&8¥, 101.

22 Malkah Tolpin Notman and Carol Cooperman Nadel§time Rape Victim: Pschodynamic Consideratior
(1976) 133(4American Journal Psychiat 408, 409.

2 gee: Austrian Law Reform Commission, 'Family Violen— A National Legal Response' (114, 20860,
1335.

%4 Described byA W Burgess and L L Holmstrom, 'Re Trauma Syndrome' (1974) 18inerican Journal o
Psychiatry981.

% SeeB J Cling, 'Rape and Rape Trauma Syndrome' in BngjQed), Sexualizd Violence againsWomen and
Children: A Psychology and LawePspectiv (Guilford Press, 2004) 1®atricia Easteal and Loui:
McOrmond-PlummeiReal Rape, Real Pz (Hybrid Publishers, 2006) 221-234.

% Australian Law Reform Commission, above n 23, 1

" Victorian Law Reform Commission, ‘Sexual Offenceaw and Procedure, Discussion Paper’ (2001) [5
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distressing, on average lasting more than twicermg as examinatic-in-chief?® In 65% of
trials there were two or more interruptions to evide due to the distress of the witr?®
Victims were routinely implied to be liars, king compensation, or vengeful, and were o
described as the type of woman who could be exgdoteonsent to sexual advances, @
an inexperienced person who consented and therréapetted her actior™®

The experiences that sexual assaulims have in the criminal justice system can compk
their trauma and victimisation, resulting in theeteence of victims from reporting and
continuing with their cas&.Accordingly, the 2007 ABS Victims Crime Survey indtes tha
only 25% of sexuahssault offences are reported to po® This low reporting rate is due
a number of barriers including, but not limited tfear of being disbelieved; fear
retribution by the offender or others connectedthe offender; feelings of shan
embarrasment; living in an isolated environment; fear efnlyg blamed; lack of confiden:
or trust in the legal system; and lack of confidemt trust in police®® Further research
suggests thagome women are traumatised as a result of the preliminhearing that the
are either unwilling or unable to follow throughtivthe complain®

Some of the specific factors that compound thent@wf a trial for sexual assault vict
witnesses, and which have resulted in much lawrmefanclude: being ableo see the
accused in the courtroom; being c-examined by a sellepresented accused; the us¢
traumatising questions by defence counscrossexamination involving an extreme
arduous test of complainants’ credibil*®> having to give evidence myte times; givinc
evidence in a court open to the public; and thgtleof the proces

B What protections (provisions) were on offer in the ACT pre-2009?
1 CCTV

In the ACT, child witnesses have been able to givilence via CCTV since July 19%
TheEvidence (Close@ircuit Television) Act 199(ACT) (now theEvidence (Miscellaneot

28 Department foWomen, 'Heroines of Fortitude' (Office for WomerS8W Department of Premier a
Cabinet, October 1996).

%9 |bid, 127-128.

%0 Department for Women, above n 2986.

31 Office of the Director of Public Prosecutions (ACTHakustralian Federal Poli, aboven 19

32 australian Bureau of Statistics, ‘Recorded Cri- Victims, Australia’ (4510.0, 2007).

¥ 5. caroline Taylor and Leigh Gassr'Stemming he Flow: Challenges for Policing Adult Sexual Ads:
with Regard to Attrition Rates and Un-Reporting of Sexual Offences’ (2010) 11(8)lice Practice ant
Research: An International Journa#0.

34 see: Department for Women, above nPatricia Easteal and Christine Feerick, 'Sexuabdkdy Male
Partners: Is the License Still Valid?' (2005) €Flinders University Journal of Law Reforb8E.

% The Dictionary of thé&vidence Act 19¢ (Cth) defines credibility amcluding ‘the witness’s ability t
observe or remember facts and events about whictvithess has given, is giving or is to give evizEn
However, it appears that these are not the factors that are taken into consideration whenssseg &
victim’s credibility. Victims of sexual assault dimue to be regarded as belonging to an unrelielales ol
witness; hence the complainant’s dress, lifesbt¢ipns, and perceived reactiol the crime are often deem
relevant in determining credibility. SePatricia Easteal,ess than Equal: Women and the Australian Lt
Systen(Butterworths, 2001) 13Dr Shanno-Caroline Taylor, ‘The Legal Construction of Victiurvivors in
ParentChild Intrafamilial Sexual Abuse Trials in the Mictan County Court of Australia in 199A Research
Summary’ (2001) 1®@/omen Against Violen 57, 58; Department for Women, above n 249

3% The Community Law Reform Committee of the Austral@apital Teritory, 'Sexual Asult' (Discussior
Paper No. 4, 1997) [368].

oS .
Canberra Law Review

|||||||||||||||



Canberra Law Revie\{2011) Vol. 10, Issue 13

Provisions) Act 1991ACT)) originally stated that the court had theioptof ordering that .
child give all or part of their evidence from a g#aother than the cctroom®’ However,
these orders could only be made where the reqtalties were availabl® and where th
court was satisfied thahe child would otherwise ‘suffer mental or emotabharm’, o the
‘facts would be better ascertained if the child@dence’ was given in this manr®
Furthermore, a court could not make an order utidersection if it was of the belief ‘that
do so would be unfair to a party to the proceedi*

In 1994, these provisions were repealed and regldge the Evidence (ClosecCircuit
Television) (Amendment) Act 19(ACT), which inserted a new section 4A into Evidence
(ClosedCircuit Television) Act 199.(ACT). This new section provided that where

facilities were available, children were to giveidmnce fromoutside the courtroom unle
otherwise ordered by the cottThe court was restricted from making an order uriisr
section unless it was satisfied tithe child preferred to give evidence in the cownng that
the proceedings would be unreasonablayed if an order was not made, or that there w
substantial risk that the proceedings would beibiffan order was not mac*?

Later that year, these CCTV provisions were extdrideadult victims of sexual assault fo
trial period, ending on 15ude 199¢* by replacing the word ‘child’ with ‘prescribe
witness’** the definition of which included complainants inxsal offence trial®> The
extension of these provisions to adult witnessesioed to apply until 2003, whea new
Part 4 was inserted intBvidence (Miscellaneous Provisions) Act 1{ACT).*® The new
Division 4.3, entitled Sexual offence proceedir—giving evidence from places other tt
courtrooms’, contained a new s 43, which provided the compulsory use of CCT1
facilities for vidims of sexual assault where the facilities werailable, using the san

wording as in the previous provisio®’

This s 43 applied to the use of CCTV by adult wtiof sexual offences until 2009, wk
the changes made by tB&% OLA/ came into force.

2 Open/Closed Court

It is a fundamental principle of Australian commlamw that justice be administered in of
court, that is, that the public, including the mremay attend all stages of a t*® This

37 Evidence (Close@ircuit Television) Act 19¢ (ACT), s 5(1) (effective from 21 August 199
8 |bid, s 6(1).
¥ Ibid, s 6(2).
% bid, s 6(3).
“LIbid, s 4A(1), as amended by tAeidence (CloseCircuit Television) (Amendment) Act 1¢ (ACT) s 6.
“2 bid, s 4A(2).
*3The Community Law Reform Committee of the Austral@apital Teritory, above n Z[376].
2‘5‘ Evidence (Closeircuit Television) (Amendment) Act (No. 2) 1 (ACT), s 6.
Ibid, s 5.
“% Inserted by th&vidence (Miscellaneous Provisions) Amendment #@8(ACT), s 6. TheEvidence (Close
Circuit Television) Act 199(ACT) was changed to ttEvidence (Miscellaneous Provisions) Act 1 (ACT) in
2000 by theJustice and Community Safety Legisla Amendment Act (No 3) 20QACT), sch 1
“" Evidence (Miscellaneous Provisions) Act 1(ACT), s 43 (effective from 22 March 2004).
“8 See The Community Law Reform Committee of the Austnal@apital Teritory above n 36, [438]Scott v
Scott(1913) AC 417, 441 cPherson v McPhersi [1936] AC 177, 199-20Russell v Russg|lLl976) 134
CLR 495, 520 (Gibbs J).
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principle has legislative force in the AC** however, since 1985, there has been an exce
to the open court rule in the ACT in relation tousa® offence proceedings. In 1985,
Evidence (Amendment) Ordinance (No. 2) 1(ACT) inserted a new s 76D into the tr
Evidence Ordinance 197¢ACT).>® This new section stated that any evidence givel
complainants in sexual offence proceedings shatildirected by the court, be given *
camera’, that is, in a courtroom closed to the jot>*

Section 76D of th&vidence Act 197(ACT) applied until2003, when it was replaced by 1
new Part 4 of th&vidence (Miscellaneous Provisions) Act 1(ACT).>? Despite all of thes
changes, the principle remained the same: Paredtant ‘new’ provisions relating to t
closure of the court in sexual offencroceedings, s 39 of which provided that the coway
order that the court be closed to the public wbdenplainants in sexual offence proceedi
give evidence® This section continued to apply until tSVOLAAcame into force in 200

3 Admission of writtentatement

Since 1974, thélagistrates Court Act 193(ACT) has allowed evidence to be adducec
written statement¥’ Despite this, prior to the 2008 amendments, it th@spractice in th
ACT for victims of sexual assault to give oral eamde aboth the committal hearing and t
trial.>®

In their 1997 Discussion Paper, the Community LagfoRn Committee of the ACT raist
the issue of victims having to give evidence at ¢benmittal hearing and at the trial, &
discussed the possibility of pa-based committal proceedintgfsThe Committee questiont
whether the rules requiring victims of sexual aliséu give oral evidence at commit
proceedings should be changéd.

In 2001, the newly named ACT Law Reform Commisséxplored this issue furtr and
came to the conclusion that a purely p-based committal would not be adequate for
cases® The Commission recommended that the prosecutioredpaired to serve copies
any statements it wished to have admitted to tliende prior to the comittal hearing, an:
the defence then be required to provide writtenfination of any witnesses it wished
cross-examing’ These recommendations were in line with the leisiaat the time, and <
did not result in any substantial law refo

% See:Magistrates Court Act 193@ACT), s 310.

0 TheAustralian Capital Territory (SeGovernment) Act 198&th), s 34(4) converted most forrr
Commonwealth ordinances in force in the ACT intoTA€éhactments. As with most ordinances in forcene
ACT, the name of this Ordinance was changed iOrdinance to Act by th8elfGovernment (Citation ¢
Laws) Act 1989 No 25F 5 on its conversion to an ACT enactment onlyL 7202

°1 Evidence Ordinance 197ACT), s 76D(1), as amended by {Evidence (Amendment) Ordinance (No
1985(ACT), s 4.

*2 |nserted by th&vidence (Miscellaneous Provisions) Amendment €3 (ACT), s 6.

3 Evidence (Miscellaneous Provisions) Act 1 (ACT), s 39, as amended by tBeidence (Miscellaneot
Provisions) Amendment Act 2008CT), s 6

> Magistrates Court Act 1930ACT), s 90AA, inserted by thCourt of Petty Sessions Act 19ALCT), s 10.
%5 SeeThe Community Law Reform Committee of the Austnal@apital Teritory, above n 3[384]; Office of
the Director of Public Prosecutions (ACT) and Aaan Federal Police, above n

°¢ The Community Law Reform Committee of the Austnal@apital Teritory, above n 3[384 - 402)].

57 Ibid, Issue 50.

8 ACT Law Reform Commission, 'Report on the Laws RelafingSexual Assault' (17, 20([269].

%9 |bid, Recommendation 19.
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In fad, the legislation surrounding this area was ndistantially amended at all prior
2008, and the legislation as at 2008 stated tlaCiburt could admit a written statemeni
evidence in preliminary examinations. However, @aurt and the prosecun and defenc
counsel had the power to require the person whoentlael statement to attend before
court to give evidence and be cr-examined®

3 Cross-examination ofatim witnesses by unrepresented defendants

Since its enactment, thdagistrate: Court Act 1930(ACT) provided a defendant with ti
right to personally ‘examine and cr-examine the witnesses giving evidence ... agains
or him'.®* In 1997, the Community Law Reform Committee of H@T raised the idea ¢
prohibiting an accused fromepsonally cros-examining victims in sexual offence trials, |
the discussion did not progress any further thas® Minor changes were added to
section in 2005, but did not result in any modifica to the effect of the provisic®® As a
result, prior to th&sVOLAA defendants were still able to personally c-examine victims ir
sexual offence trials.

1] ... LEADING TO THE CON CEPTION OF THE BILL

Ultimately, the 2008 legislative reforms came abasita result of a report publishby the
ACT Office of the Director of Public Prosecutionsdathe Australian Federal Police in 2(
— Responding to Sexual Assault: The Challenge of @ (The Challenge of Chang).®*
However, there was a sequence of research andsepgat to this that ontributed to the
initiation of the research and the introductiorited Bill.

A 1999

A crucial player in the ACT criminal justice systeiirst became interested in the aree
sexual assault in 1999 when he saw Four Cornersprogram ‘Double Jeopar’, which
highlighted an abusive crogxamination that a young boy, aged eight years,umalérgone
whilst giving evidence in a child sexual assauéltin Queenslan® This program played
tape of the crosexamination in which the boy cried whilst ng shouted at by defen
counsef®

Following that, in 1999, Dr Annie Cossins founddtk tNational Child Sexual Assal
Reform Committee (NCSARC), which was made up ofsafthe nation’s leading lawye!
judges and academics, including the ACT Directf Public Prosecutions (DPP). Tt
inspired the DPP and some of his staff to starkilup at the reforms in Western Austre
and New South Wales for child victims of sexualaadts At that time, one respondent ca
to the conclusion that the ACT needo develop its laws further: he felt that Canberes

60 Magistrates Court Act 193(ACT), s 90AA (effective to 29 May 200!

%1 Ibid, s 53(2) (effective from 3 August 199

2 The Community Bw Reform Committee of the Australian Capital Tamit above n 3€[460].

®3 Statute Law Amendment Act 2q@&T) [3.222]

% Office of the Director of Public Prosecutions (ACTHakustralian Federal Police, above n

® Interview with participant no. 8uglicial officer (Canberra, 201!

% Double Jeopardy1999) ABC:Four Corner <http://www.abc.net.au/4corners/stories/s39718.I.
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‘leading edge’ in regards to the use of CCTV foildrien, but was still behind Weste
Australia®’

B 2001

In 2001, Morgan, Disney & Associates conductedwiere of the sexual assault services
children and young people in the ACT for the Dememt of Education and Commun
Services® The resulting report identified the need for a ‘@oehensive int-agency model
and ‘strongly recommended that a collaborativer-agency approach be develd for
children and young people who have been victimseatial abuse®®

C 2002

In 2002, Theresa Davig, prosecutor from the ACT D|, received a Churchill Fellowship

conduct an international study on the ‘innovativeagtices in the investigation d

prosecution of sexual assault offences on adutischiidren.” Her study included, amonc
other things, an investigation into the use of gidped interviews as victims’ eviderin-

chief.”* Davis recommended that the ACT enact provision®l@mathe use of pr-recorded
evidence in proceedings involving child victimsseiual assau’?

Davis also suggested that the ACT implement a-stop shop’ for victims of sexual assal
to facilitate the coordination of the police, proggon, child protecon services, rape cris
counsellors and medical practition’® However, one survey participant from the A
indicated that despite the experiences and observations of MssDatile travelling ir
England and the United States, the ACT continuedoperie disjointedly, with little
interaction between key agenci’

D 2003

That year Christine Eastwood and Wendy Patton didnaparative report on ttexperiences
of child complainants of sexual abuse in the crahiustice systel in Western Australie

New South Wales and Queensland, which also cantetattention of the ACT DP’® Their

study examined the experiences of child complagmanthe criminal justice system as w

as the consequences of their involvement in thegas

57 Interview with participant no.,gudicial officer (Canberra, 201!
% See Morgan Disney & AssociateBeveloping a Strong Interagency Approach to SexussaliServices for
Children and Young &ople in the ACTA Report to the ACT Department of Education and Comitgt
Services’ (2001).
% Interview with participant no. 5, police officer #8berra, 2010'Office of the Director of Public Prosecutic
(ACT) and Australian Federal Policabove n 19, 7
% Interview with participant no. 5, police officer &8berra, 2010); Interview with pecipant no. 8, judicia
officer (Canberra, 2010); @¢e of the Director of Public Prosecutions (ACTHakustralian Federal Poli,
above n 19.
! Interview with participant no. 5, police officer &8berra, 2010'Office of the Director of Public Prosecuti
(ACT) and Australian Federal Policabove n 19, :
Z Office of the Director of Public Prosecutions (ACTYakustralian Federal Poli, above n 19,

Ibid.
" Interview with participant no. 5, police officer #B8berra, 2010
'S Interview with participanno. 8, judicial officer (Canberra, 2010). SChrisine Eastwood and Wenc
Patton,The Experiences of Child Colainants of Sexual Abuse in the Criminal Justicet&n(2002)
Criminology Research Counecihttp://www.criminologyresearchcouncil.gov.au/refségastwood.pdi.
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The same year, theCT DPP together with the AFP, made a budget praicto develop a
Sexual Offences Response Program, which aligneld thi¢ Strategic Plan for Crimin
Justice 20022005 that had been recently approved by Cal’® The program proposed t
initiate legislative reforms that supported ‘fanvestigative practices’; employ advance:
technology to support the ‘detection and investigabf crime’; provide ‘advocacy servic
for persons with specific needs’; quickand fairly manage cases through the col
implement ‘victiminclusive practices and policies’; and, review areform criminal
legislation and processes to meet current needsariicular the needs of victims of sex
assault.” The program aligned vh the values outlined in ACT LabBs Plan for Justice ar
Community Safety (2001) including access to infaiora the development of ca
management processes within the court system taceedielays, the improvement

recording of criminal statistics,nd better facilities for women and children victiraad
witnesses in the court systéfh.

As noted during the interviews conducted as pathefresearch for this paper, ‘[tlhere w
significant amendments taking place all over Adstrand in the UK inthe area of sexu
assault’® and there was a ‘general acceptance by crimingicgisgencies (namely AC
Policing and the DPP) that reform was requi®® ‘[t]he system wasn't working®* ‘Victoria
already had their response out and the ACT hadetsdento be doing somethin®? In
addition, there was this ‘increasing awareness feonpirical research that victim witnes:

were having a very difficult time in the Cour®® As one participant from the AFP stat
It was my understanding that victims of ual and violent offences were not being prote:
adequately during their processing. That is, theyevbeing forced to relive their trauma a nun
of times during the investigation and Court proc®

E 2004-2005

The ACT Government consequently prced funding to the AFP and ACT DPP to conc
some research that would follow up on the studydoeted by Davis in 200%° The funding
provided funding for the formation of the Sexualsaslt Response Program (SARP),

founding members of which were Maret Jones, a senior prosecutor from the DPP,
Sergeant Anthony Crocker, a member of the ACT RaiSexual Assault and Child Abu
Team (SACAT). The SARP team conducted researchltlokied into police, prosecutio
and medical and counselling servi for victims of sexual assault in the ACT, and conepk
them to other service models in the rest of Austrahd New Zealand. Accordingly, peo,
from many organisations both within the ACT anceelsere were consulte Feedback wa

’® Interview with participant no. 5, police officer &8berra, 2010); Interview with partiant no. 8, judicia
officer (Canberra, 2010).
" Interview with participant no. 5, police officer #8berra, 2010
78 i
Ibid.
9 Interview with participant no. 6, victim support vker (Canberra, 201(
8 |Interview with participant no. 1, police officer &8bera, 2010).
8 Interview with participant no. 6, victim support vker (Canberra, 201(
82 |hi
Ibid.
8 Interview with participant no. 4, academic/researdiCanberra, 201(
8 Interview with participant no. 2, police officer #Bberra, 2010
8 Office of theDirector of Public Prosecutions (ACT) and Australigederal Police, above n 19
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also gathered from imdduals who were involved in the prosecution okis# assault, lav
reform and victim assistance in other parts of alist and New Zealar®®

This research ultimately resulted in the publicataf The Challenge of Chan in March
2005% This report cotained 105 recommendatioaimed at improving the criminal justi
response to sexual assault in the .. The ones pertinent to legislative reform for &
victims of sexual assault were:

The ACT should enact legislation to prohibit anymgdainant in seual offence
proceedings from being required to attend to giwadence at committe
proceeding§®

The ACT should enact legislation permitting the dering of an audiotape
videotape of an interview between police and aimictis the victim’s eviden-in-
chief. The provisions should apply to witnessesda@8 years or more who &
vulnerable as a result of mental or physical impaint. The legislation should al
provide that the court is not to view the witnesslevthe tape is being play®®

Child witnesses should be permitted to give their evideat a special p-trial
hearing, and the recorded evidence should be &lailtor use at any -trial
following an appeal or in other proceedings in appiate circumstance™

The ACT’sEvidence (Miscldaneous Provisions) Act 199ACT) should specify the
the accused is not to be in the view of a compldirgaving evidence via clos-
circuit television®™

The legislation should be amended to permit witegssho choose not to use clc-
circuit televison to give their evidence with a screen placedvbet them and tr
accused?

An unrepresented accused should be prohibited fm@s-examining complainani
in sexual offence proceedings and all child witee®?

Special measures permitting the -recoding of evidence should be available
adult complainants wheby reason of age, cultural background, relationsgbighe
other party, the nature of the subject matter efd@hidence, or other factors the cc
considers relevantare likely to suffer sewve emotional trauma or be so intimida
or distressed as to be unable to give evidence give it satisfactorily’*

Legislation should be introduced to provide that, &ll victims in sexual offenc
proceedings and for all child withesses, a supperson approved by the court can
seated close by and within sight of the witr®®

A ‘one-stop shop’ for adult victims of sexual assault $tice established wit
facilities available at the Forensic and Medicati#¢ Assault Centre (FAMSAC) fc
policeto meet with the victim and videotape interviewsrg®

8 See Ofice of the Director of Public Prosecutions (ACTYakustralian Federal Police, above n iv—vi for
list of organisations.

87 Office of the Director of Public Prccutions (ACT) and Australian Federal Police, abou.
% |bid, Recommendation 6.1.

8 |bid Recommendation 6.2.

% Ibid, Recommendation 6.5.

1 |bid, Recommendation 6.7.

%2 |bid, Recommendation 6.9.

% |bid, Recommendation 6.11.

% Office of the Director of Puldl Prosecutions (ACT) and Australian Federal Polidmve n 1,
Recommendation 6.12.

% |bid, Recommendation 9.4.

% Ibid, Recommendation 3.33.
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However, wherThe Challenge of Chan¢was presented to the legislative assembly in 2
the Chief Minister at the time was perceived bypoeslents as very unimpressed
‘mumbled a few words antft the room®”) and so no reforms were initiated. In fact,
report was then apparently shelved; purportediabse the Government was not happy \

it: ‘[n]othing good in it for the Governmen® As one respondent explained:
The human rights disccse in the ACT at the time was dominated by ciliklties perspective
(including inside the government) that only saw #tEused person’s interests for fair tr
privacy and protection of dignif®®

v THE GESTATION - FURTHER DEVELOPMENT OF THE IDEAS FOR
REFORM

A 2006-2007

It was not until the following year that the iddas reform were taken off the shelf. Victi
support agencies, Richard Refshauge (ACT DPP), Réipider (VoCC), and Renée Le
(CEO of JACS) had vested interests in the areaegual assault law reform, and so
continued to actively drive the proce® The then new ACT Attornegeneral, Simol
Corbell, also had a strong interest in the areaeatial assault and victim rights, and wi
Robyn Holder and the ACT Public AdvocaAnita Phillips,wrote to the Attorney about tl
Challenge of Changand the lack of action, the new Minister resurrédtee initiative anc
asked JACS what was happen'®*

As a result, a working group, known as SARP Reference Groywas established th to
provide input to the legislative reforms, usThe Challenge of Changas a foundation, ar
to oversee a process of implementa.!®? This paper focuses upon the SARP refer
group as it had the most stakeholders as partitspard it was the mc public. There were
however, other groups and submissions feeding tihéo drafting process: ‘[tlhere we
meetings happening all over the ple'%

The SARP Reference Group meetings were convengldebxCT Department of Justice a
Community Safety (JACSY* ‘and [were] vaguely modelled on the approach byABd

FVIP [Family Violence Intervention Program] in that focused on being broad

inclusive’1%°

It is very usual for reports of various kinds tovearecommendations circulated internally
agerty viewpoints, then the relevant department (is fhistance JACS) to advise the Minis
either by way of a briefing note or Cabinet submissor both. Certainly theChallenge of
Changé recommendations were subject to this pro®®

9 Interview with participant no. 8, judicial officéEanberra, 201C

% Interview with participant no. 5, poe officer (Canberra, 2010).

% Interview with participant no. 9, victim support vker (Canberra, 201

19 nterview with participant no. 3, medical practitey (Canberra, 2010); Interview with participant 8¢
judicial officer (Canberra, 2010).

191 Inteniew with participant no. 9, victim support work&anberra, 2011

192 |nterview with participant no. 1, police officer 48berra, 2010); Interview with participant no. Rdical
practitioner (Canberra, 2010).

193 |nterview with participant no. 9, victim sport worker (Canberra, 2011).

194 |nterview with participant no. 3, medical practitey (Canberra, 2010); Interview with participant 8¢
victim support worker (Canberra, 201

19 |nterview with participant no. 9, victim support wker (Canberra, 201:

1% |Interview with participant no. 9, victim support wker (Canberra, 201:
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Those involvedn the SARP reference group were spokespeople franbé&ra Rape Cris
Centre (CRCC), Victim Support ACT, the Office ofethVictims of Crime Coordinatc
(VoCC), ACT Paolicing (ACTP), the Office of the ACDirector of Public Prosecutior
(ACTDPP), Forensic radl Medical Sexual Assault Care (FAMSAC), Child aiske
Assessment UnitVictims Services Scheme (VSS), Victims of Crime i8tnce Leagu
(VOCAL), Legal Aid ACT, and the ACT Bar Associati’®” They examined the
recommendations made Trhe Challenge of Chare, which involved dividing them into si
key areas: victim support; training and developmewiurt upgrades to technology &
facilities; best evidence; law reform; and, intemagy governanc'®

We must note that victim support advocates did hapetinto this process. One respond
from a victim support organisation explained that hgency was ‘actively involved in t
reference group as well as engaged in oth-lateral meetings, developing the wraparo
approach for victims and protocols wkey agencies such as the AFP [and] SACAT %
The other bilateral meetings involved discussion as to thecgoéind procedure when
sexual assault is reported. The ‘wraparound’ apgrdar the victims describes the idea ¢
‘one-stop shop’, where &lims can be medically examined and interviewegablce at the
same placé®

The SARP Reference Group aimed for reforrimplement a “best practice” mod*** to:

« ‘address the imbalances in the treatment of victimepgh the legal proces™?

» ‘provide victims with the support they need, provide pratectduring the
investigation and Court process, and [increasegtmiction rate®

* ‘increase the number of cases that go to trial .d hapefully help the plight ¢
victim witness’t**

« ‘make the system sir and less traumatic for victims to navige'*> anc

« maintain a ‘fair system for victims without comprising the fair trial™*¢

All of the agencies, with the exception of LegaldAwere lobbyingfor law reform; yet
although some members of the group were oppossonie aspects of the refornthere was
no overt opposition to the idea of law reform awtele as it was widely recognised tl

reform was inevitablé*’ As one respondent stat
Legal Aid[representative] didn’'t want there to be any chai— he liked the law the way it we
but he realised that the reforms were going to bappgardless, and so made some compror
with the DPP*®

97 Interview with participant no. 1, police officer #B8berra, 2010); Interview with participant no. alige
officer (Canberra, 2010); Interview with participaro. 3, medical pictitioner (Canberra, 2010); Interview wi
participant no. 8, judicial officer (Canberra, 20.
198 |Interview with participant no. 3, medical practiter (Canberra, 201(
199 |nterview with participant no. 6, victim support wer (Canberra, 201(
19 nteniew with participant no. 6, victim support work&gnberra, 2010); Interview with participant no
judicial officer (Canberra, 2010).
1 |nterview with participant no. 1, police officer g8berra, 2010
12 |nterview with participant no. 3, medical praioner (Canberra, 2010).
13 |nterview with participant no. 2, police officer g8berra, 2010
4 |nterview with participant no. 4, academic/researdiCanberra, 201(
115 |Interview with participant no. 6, victim support wker (Canberra, 201(
1% |nterview with participant no. 3, medical practiter (Canberra, 201(
ﬁ; Interview with participant no. 8, judicial offic¢€anberra, 201(
Ibid.
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Therefore, the SARP Reference Group discussiong wentred onhow the law woulc
change'™® Despite this, as a result chaving so many different organisations involved
fighting for things they wantec the discussion and negotiation process was reptotdd
very drawn out?® As one respondent sai[t] here was a lot of stop starting with the proc
[and] there was a lot of wasted time with unneagssaunproductive meetin’. *2*

As a result of ‘the new Minister's personal anditial commitment™®? ultimately the
application for law reform from thDPP and AFP was acceptedhd policy instructions wel
made*?® This meant that the government accepted the profmseeform to the legislatio
for sexual assault offences, and JACS was instiuctéegin the drafting the legislatic

From here, one pacipant from a victim support agency described grocess as ‘a littl
problematic** Because some of the agencies in the SARP Refet@nwep were nc-

government organisations, they were ‘left out dfinat-in-confidence processes, which w:
essentilly the drafting of the legislatior'?® ‘This was in spite of the fact that [they] had b
assured personally by the Attor-General that [they] would be included®. There is no
direct evidence that this lack of involvement oé tNGOs had any effect ohe resulting
legislation, but one could speculate that it mayeheontributed to the indeterminacy of
provisions, which is highlighted below. That saithe NGOs] were happy with the fin
outcomes™®’ however, this is not to imply that everyone { that the ‘the [SARP
recommendations [were] uniformly accepted [andjezed all the salient issue*?®

\Y THE BIRTH (OF THE AM ENDMENT)

Due to the fact that any interactions between tARFS Reference Group and JACS w
made as ‘cabinet-inenfidence’, t is unclear whether the Group in fact producedfzrose
of recommendations. What we do know, though, i the Bill contained sections tl
reflectedall but one of the recommendations mad¢The Challenge of Chan¢. Although
this sounds promisingnost of the recommendations were diluted to sonbenéxn the Bill,
as shown below, antdecause of our limited access to internal infororgtiwve can onl
hypothesise about how or when the ‘watering dowrthe provisions occurre

A 2008

The ACTshould enact legislation to prohibit any complairiarsexual offence proceedings frc
being required to attend to give evidence at cotafrproceeding*®

119 |nterview with participant no. 8, judicial officé€anberra, 201(
122 Interview with participant no. 2, police officer §Bberra, 2010
Ibid.
122 |nterview with participant no. 9, victim support wker (Canberra, 201:
123 |Interview with participant no. 8, judicial officéEanberra, 201(
12‘5‘ Interview with participant nos, victim support worker (Canberra, 20:
Ibid.
126 |pig.
127 pid.
128 |pid.
129 Office of the Director of Public Prosecutions (ACT)akustralian Federal Police, above n
Recommendation 6.1.
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Section 33 of the Bilktated that complainants in sexual offence proogsdmust not b
requiredto attend and give evidence at a preliminary hege™*° This section was derive
from this recommendation, and contained almosttidehwording.

The ACT should enact legislation permitting thedering of an audiotape or videotape of
interview between police and a victim as the victim’'s evid-in-chief. The provisions shou
apply to witnesses aged 18 years or more who dreerable as a result of mental or physi
impairment. The legislation should also providet the court is not to vie the witness while th
tape is being playetf’

This recommendation was reflected in s 11 of thik ®ating that intellectually impaire
complainants in sexual offence trials could haveeeording of their police intervie
admitted as their evidence irhief, and that they must not be visible to anyonethe
courtroom when the audigsual recording is playe'*?

Again, this is almost word for word from the recoemdation. However, the section in
legislation also included a subsection providinat ‘the court may refuse to admit all or a
part of the audiovisual recordin®® This was not recommended in the Report and i
example of the way in which the legislation diluteé SARP recommendations by includ
more judicial discretion in its actt application.

The ACT'sEvidence (Miscellaneous Provisions) Act 1 should specify that the accused is
to be in the view of complainant giving evidenca elose- circuit television**

Section 17 of the Bilintegrated this recommendation and deped it further. The provisio
stated that the ‘witness must not be able toor hearthe accused person’ whilst givil
evidence via audiovisual link® Although really just a fine detail, this is an exaenof how
the Bill strengthened, to some extene recommendation made in the report.

The legislation should be amended to permit witegessho choose not to use clo-circuit
television to give their evidence with a screercpthbetween them and the accu*3®

This recommendation was incorporatedo the Bill, however, the provisions includ
judicial discretion as to their application, whicbntradicts in part the recommendatior
‘permit witnesses’ to have a screen. The stated that the judgenay order that the
courtroom be arranged so thhe witness cannot see the accused whilst givindesge
however, it also expanded this recommendation ¢tudte ‘anyone else the court consic
should be screened from the witne**’

130 gexual and Violent Offences Legislation AmendmeititZ®08 (ACT), s 33.
131 Office of the Director of Public Prosecutions (ACT)akustralian Federal Police, above n
Recommendation 6.2.
122 Sexual and Violent Offences Legislation AmendmeititZ®08 (ACT), s 11

Ibid.
134 Office of the Director of Public Prosecuts (ACT) and Australian Federal Police, above n
Recommendation 6.7.
135 gexual and Violent Offences Legislation Amendmeiit/08 (ACT), s 17 (emphasis adde
138 Office of the Director of Public Prosecutions (ACTYakustralian Federal Police, above9,
Recommendation 6.9.
137 sexual and Violent Offences Legislation AmendmeiitZ08 (ACT), s 8
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An unrepresented accused should be prohibited froye:-examiningcomplainants in sexu
offence proceedings and all child witnes**®

This recommendation was integrated into the with only technical changes. The |

provided that a ‘selfepresented accused person must not personall\s-examine a
witness’; with‘witness’ defined to include complainants and ctéld (who may or may ne
be complainants) in sexual offence proceed***

Special measures permitting the -recording of evidence should be available to a
complainants who-by reason of age, cultl background, relationship to the other party,
nature of the subject matter of the evidence, berofactors the court considers rele—are
likely to suffer severe emotional trauma or berg@midated or distressed as to be unable to
evidenceor to give it satisfactoril™°

The Bill also incorporated this recommendation, even usamgesof the wording provide:
The provisions in the Billpermitted intellectually impaired victims (which s/anot
specifically recommended) and victims who werely to ‘suffer severe emotional traurr
or ‘be intimidated or distressed’ to give evideat@ special p-trial hearing:*' It also stated
that the recording of this evidence would be adiiisst any related proceedi**?

These eligibility restrictions &re drafted despite direct opposition from victimpgort
organisations in the Reference Group. One victippeu worker ‘argued strongly agair
[this] provision requiring victim/witnesses to pegevere emotional trauma or distress
intimide}'ii?c’)n ... @ the basis that this created an unnecessary amdidting barrier anc
hurdle’.

Legislation should be introduced to provide that,dll victims in sexual offence proceedings i
for all child witnesses, a support person apprawethe court can beeated close by and with
sight of the witnes$**

This recommendation was included in the Bill; hoesvthe provisions applied only
complainants in sexual offence trials, which exeldidther child withesses as recommen
The Bill provided that thecourt must order that a complaint have a suppargrein the
court close to, and within [their] sight’ whilstet give evidenc®*®

138 Office of the Director of Public Prosecutions (ACT)lakustralian Federal Police, above n
Recommendation 6.11.
139 sexual and Violent Offences LegislatiAmendment Bill 2008 (ACT), s 8.
140 Office of the Director of Public Prosecutions (ACT)akustralian Federal Police, above n
Recommendation 6.12.
13; Sexual and Violent Offences Legislation AmendmeilitZ®08 (ACT), s 11

Ibid.
143 |Interview with participant no. 9, victim support vker (Canberra, 2011). This section was made ewethefr
restrictive by theCrimes Legislation Amendment Act 2((ACT). The main change in the wording of |
provision was the replacement of the worwst’ with ‘may’. This change resulted ihe section becomir
discretionary in nature, which means that evenviftaess satisfies the definition of witness unidher Division,
they may still not be able to give evidence ate-trial hearing
144 Office ofthe Director of Public Prosecutions (ACT) and Aaktm Federal Police, above n :
Recommendation 9.4.
145 gexual and Violent Offences Legislation AmendmeiitZ08 (ACT), s 8
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A ‘one-stop shop’ for adult victims of sexual assaultilfaes should be available at the Foren
and Medical Sexua\ssault Centre (FAMSAC) for police to meet with thietim and videotap
interviews theré?®

This recommendation was the only one relevant topayer that was not included in 1
Sexual and Violent Offences Legislation Amendmeitit Bhe SARP team modled a ‘one-
stop shop’ on the Victorian system, and this recemaation provided a way in which tt
could be incorporated into the ACT system. It ig olear as to why the suggestion v
completely excluded from the Bill; however, onepasdent suggesd that it ‘was probabl
an unrealistic expectation for a jurisdiction ofstisize’*’ As the one-stoghop was nc
legislated for in Victoria, itmay alst have been seen by the ACT Government a
‘administrative rather than a legisla’ issue*®

B The Legislative Assemblydebate

The ACT AttorneyGeneral at the time, Simon Corbell, first presentedSexual and Violer
Offences Legislation Amendment E to the ACT Legislative Assembly on 3 July 2¢**°
The discussion resumed on 21 August 2008, wACT Liberal MLA Mr Stefaniak bega
by stating that the opposition would be supportihg Bill.**° Dr Foskey from the AC
Greens party followed by commending the aim of lgislation; however, she brouc
attention to some ‘very alarmed responses’ fronous parties, including the Human Rig
Commission>* Civil Liberties Australia and some prominent ACTH#& practitionerd? She
stated that she was arguing for the ‘right to a taal for both the complainant and t
accused’, but that there were asg of the Bill that undermined ‘basic civil libertiesind
many aspects of the court proc'*® She asked the @vernment to reconsider pushing
Bill through, and to postpone its passage until‘teenmunity has been given adequate t
to fully consider tle impact of the actual proposed changes inBill’. **>*

Mr Corbell responded to Dr Foskey by explainingt thaor to the drafting of the Bill thel
was a comprehensive consultation process with lstééters, which included, at the earli
stage, the Hman Rights Office, Legal Aid ACT, the courts anc tAustralian Feder:

148 Office of the Director of Public Prosecutions (ACT)lakustralian Federalolice, above n 1¢
Recommendation 3.33.
ij; Interview with participant no. 8, judicial offic¢€anberra, 201(

Ibid.
149 australian Capital TerritoryParliamentary Debate, Legislative Assembly, 3 July 2008, 22671 (Mr
Corbell).
150 australian Capital TerritoryParliamentary Debat, Legislative Assembly, 21 August 2008, 3-3510 (Mr
Stefaniak).
51 The Human Rights Commission made submissions melati the draft Bill, noting the requirement to ki
regard to the rights in tHéuman Rights Ac2004(ACT) in the development of ACT legislation, dragi
attention to relevant provisions in tHeiman Rights A 2004(ACT), for example, s 22 (Right to a Fair Tri
and drawing attention to the criteria in s 28 fialgto the ‘reasonabless’ test to limitations on human rigk
See: email from Nadiah Tarbiet Jessica Kennedy, 25 March 2011; Letter fDr Helen Watchirs and Lind
Crebbin to Simon Corbell, 21 July 2008. For morsedssion about the perceived conflict with the aedis
right to a fair trial, see: Australian Law Reformm@mission,'Family Violence —A National Legal Respons
(114, 2010); Victorian Law Reform Commissi¢Sexual Offences: Final Report’ (July 2004).
152 pustralian Capital TerritoryParliamentary Debate, Legislative Assembly, 21 August 2008, 3&- 3511
(Dr Foskey).
153 |bid, 3511 (Dr Foskey).
154 |bid.
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Police!® He continued by acknowledging the importance ofgaé#rding the minimur
guarantees for which everyone charged with a camaffence is entitled to, but stated t
protecth% the rights of alleged offenders is not the smlepose of the criminal justic
system

Dr Foskey also suggested a number of amendmettg ill, which centred on maintainit
the discretion of the court to determine witnessiggits. For exampleshe proposed that tl
court have the discretion to order thacomplainant is not required to attend and ¢
evidence at a committal proceeding in relation teeaual offence, instead of the sect
stating that all complainants are not requiredttend >’ She recommended further that
court have the discretion to prohibit the c-examination of the victim by a strepresented
accused, rather than a mandatory prohibi>®

Mr Corbell provided a range of reasons awhy these propositions wer@tracceptable ar
stated that the government would not support Drkfesamendment’>® Mr Stefaniak
agreed with the AttorneGeneral and stated that they would also opposarhendment™®°
Consequently, they were negati*®*

Mr Mulcahy from the CanberrParty also had some concerns of his own for therAgy-
Generaf®? He referred to a letter from Ken Archer (former iror of the ACT DPP) to tt
Attorney General dated 14 August 2008. Mr Archaiimokd that the evidentiary provisio
of the Bill would lead to an inadmissibility of evidence under the CanwealthEvidence
Act 1995 which could not be altered by the ACT Assen'®® The effect of thi
inadmissibility, he said, would be that crucial damce might become inadmissik
potentially resulting ira guilty offender escaping conviction on the badisn unintende
evidentiary error®*

Mr Corbell responded to Mr Mulcahy’s claims by stgtthat the CommonweallEvidence
Act 1995allows other ACT legislation to continue unaffegtadd that, therefe, the current
Bill would operate unaffectelf- He stated that the claim made by Ken Archer wasgiio
this regard-®® Mr Corbell concluded by saying that he w
. confident that the Bill [achieved] the necessdmglance between reducing the trat
experenced by victims and other vulnerable witnesseserual and violent offence cot
proceedings and at the same time protecting theahuights of the accused to a presumptio

innocence and a fair tri*®’

155 |bid, 3515 (Mr Corbell).

158 |bid, 3516 (Mr Corbell).

157 Australian Capital TerritoryParliamentary Debate, Legislative Assembly, 21 August 2008, 3521
Foskey).

158 |bid, 3526 (Dr Foskey).

159 |bid, 3522 and 3527 (Mr Corbell).

150 |hid, 3524 (Mr Stefaniak).

162 1pid.

152 |bid, 3513 (Mr Mulcahy).

163 |bid, 3514 (Mr Mulcahy).

184 1bid. In particular, Mr Archer claimed that the piusly recorded statement may be regarde
inadmissible under the hearsay rule dealt withairt 8.2 of theEvidence Act 1996Cth).

185 Australian Capital TerritoryParliamentary Debat, Legislative Assembly, 21 August 2008, 3515 |
Corbell).

159 |bidl.

157 |bid 3518 (Mr Corbell).
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The Sexual and Violent Offences Legislatiomendment Bill was agreed to in principle ¢
passed without change on 21 August .*°® It was notified on 8 September 2(, however,
it did not take effect until 1 June 20(

Vi THE AFTERBIRTH: CONC LUSION

Our examination demonstrated that the reformre a result of a number of years
lobbying, research and consultation with relevaygreties. The result of this hard work we
number of recommendations aimed at reducing thertaaof a trial for sexual assault vict
witnesses. In the end, what weecessary though for these recommendations to atenisito
law were influential people, with a vested interesthe area of sexual assault law refo
This personal commitment by prominent players | ¢himinal justice system enabled

DPP and the BP to produce the repcTheChallenge of Changeayhich in turn resulted i
the harnessing of the energies of government and contyngioup: by theSARP Referenc
Group, and was a major driving force behind theothiction of theSVOLAA

The other elem® we identified in the initiation of this piece lgfgislation is what Crouch
refers to as the ‘happenchance of history’, whiak &lso played a crucial part in many of
major reforms to the laW’® She suggests that the most prominent example méhe High
Court’s decision ifMabo!" This renowned decision, which resulted in the agkadgment
of native title in Australia and the endterra nullius was the result of an ‘ad hoc’ meeti
between gardener Koiki or ‘Eddie’ Mabo and JameskCOniversiy academics Profess
Noel Loos and Henry Reynolds some 18 years e"" In our study, the timing of some

the events that precipitated the reforms was antalebut crucial. For example, the airing
the program ‘Double Jeopardy’ was a ‘happence’ event that essentially ki-started the
whole reform process. Further, without the appoerimof the new Attorne-General in
2006, the initiatives may never have been reswed

Our concern with the ACT reforms lies with the pbkes ‘afterbirth’ events. One of the air
of this study was to see how much (dis)similargyevident between the original idea
reform and what was enacted. As we have noted abloweamendments cain ample gre!
areas. These include discretion in: defining wha igulnerable witness; admitting au-
visual recording evidence; deciding when the actusay be screened from the witne
decidingwhen it is in the interests of justice for the wissto give evidence in an open cot
deciding wherthe witness may be recalled; and deciding wheniisthe interests of justic
to order that the witness attend to give furtheidewnce if an application is made by 1
accused. The judicial discretion the Act was included despite victim support ages
arguing for noné’? The indeterminacy of the recommendationThe Challenge of Chang
report was minimal. It is not clear how much of tireyness of the legislation resulted fr
the input of the SARIeference group or the ACParliamentary Counsel's Office (PC'"?
which provides comprehensive legislative drafting andlishing services for the Territol

168 |pid.

199 piscussedy Rosalind Croucher, above n

1OMabo & Ors v Qld (No 2§1992) 175 CLR :

"1 Rosalind Croucher, above n 14, 1.

172 |nterview with participant no. 9, victim support wker (Canberra, 201:

13 Rosalind Croucher, above n 13, 22 documents theeinée by the NSW counterp—the Parliamentar
Counsel -and how the reform in that case study representeanapromise’ between that body and the L
Reform Commission.
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yet it is evident that the resulting legislatiomtans much more judicial discretion than
initially recommended.

Also indeterminate in the ACT reforms is the ladldmection in the process. The legislat
does not provide any detail as to how the speeilirements are to be applied for, or
whom, and this is not specified in the fecutors’ guidelines eitherOne participan
informed us that ‘certain special measures undeEvidence (Miscellaneous Provisions)
are available on application by the prosecutor.ré@here [however] no formal guidelin
governing when these special measures will be $b'"* The guidelines for prosecutc
merely state:

In prosecuting charges of assault, especially deassault, thre should be particular concern

the position of the victim. Many such people hav#esed severe emotional and physical dist

as a result of the offence and may be confusedapptehensive at the prospect of having to

evidence. Prosecutorsould carefully explain to victims of such offenc® role which the

play in the prosecution process and, if appropritite steps that can be taken to ensure

protectiont’®

This is as far as the guidelines go. There is natime of when or how rosecutors shoul
take the steps to ensure the victim’s proteciThis is interesting considering that one of
purposes of establishirsgspecialis sexual offences unit at the DPP in 2009 was touer
maximum use is made of the special measurevided for as part of the recent legislat
reforms’}’® The introduction of this unit means that all sexoéfence prosecutions a
allocated to one of three specialist sexual offgm@secutors in the Sexual Offences U
These prosecutors deal with special measures contained in the legislation oegalar
basis and will make application for discretiongpgsial measures in appropriate matters i
consultation with complainan'’’ For example, one participant stated that througtrlye
sustainedand appropriate contact with complainants’, andhvitie ‘involvement of thi
Witness Assistant Support officers of the DPP, gcasors are able to ascertain when it 1

be appropriate for a witness to give evidence e-trial hearing'*’®

However, it ha been suggested that due to the absence of gtiid¢lines or mandatir
legislation, these applications for special prawisi are not always ma'’® If this is in fact
the case, the enactment of the provisions willhaote their intended effect, as ry victims
who could have been further protected will no
... the principle should have been tany member of the publjgerforming a public service i
serving the administration of justice should beilfated and enabled to do so, and not jL
through hoops (ie prove vulnerabilities and only for thite and not for that one). Initiation is ji
another way of talking about access to rights amtdlements and, like any right or entitleme
victims need tde informed and facilitated. This proceequires independent advocacy. In
view this is a specific area of responsibility filire statutory advocate. While the police
prosecutiorcan do aspects of this they ren constitutionally focused on their role in relatitm
the public interest:®°

174 |nterview with participanho. 10, ACT prosecutor (Canberra, 20
75 ACT Director of Public ProsecutionGuidelines for Prosecutors
<http://www.dpp.act.gov.au/Guidelines%20for%20Poosers.html>
176 ACT Director of Public ProsecutionAnnual Report 2009-2012010) ACT Director of Pukc
Prosecutions, 16 <http://www.dpp.act.gov.au/pdf/@BS-2010.pdf> .
i;; Interview with participant no. 10, ACT prosecut@anberra, 2011
Ibid.
179 pid.
180 |nterview with participant no. 9, victim support vker (Canberra, 2011) (emphasis adc
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Research has shown that when therestatutory ‘grey’ areas such as exceptions or Idc
clarity, a very broad and diverse interpretationh# statutes ensues. Although discretiol
powers are never absolute, they are exercisednnathiroader led and social context, or
that is susceptible to influence by common socieédiefs. From a feminist perspective,
broader social context and its values and ju-related priorities are understood as be
male dominated and therefore permeated overt, covert, and even unconscious gel
biases. This means that the ‘guidelines’, ‘prinegpland legal concept signposts do not ¢
in a legal vacuum and that judicial discretionnterpreting them could be seen‘shaped by
the discriminatory @ad stereotypical reasoning embedded in the substatew’.*** Thus
from this vantage point, discretion can be seetakiag place in a legal arena in which th
so-called objective standaredee in reality not neutral and inevitable, boperate in a frtial
and specifically gendered fashi.'®? So for instance, despite many changes to consemst
and to the types of questions permissible in ~examining a victim witness, crc¢
examinations continue to be focused on the comgis actions, rathehan those of th
accused?®® and eidence of sexual reputatior still being admitted, often without referer
to the relevant legislatioff! with applications for its admission routinely appro.*®°

Most recently, a repopublished by the Victorian Department of Justichjol assessed ti
impact of Victorian reforms very similar to thosesaussed in this paper, found thfor
many, but not all, victims of sexual assault tlesiperience of the criminal justice systen
vastly improved®®® It is possible though that the reforms may have tedifferent anc

subtler ways of harassment in cl-examination:
Judges said they were seeing a reduction in theofisggressive tones and overbearing
overly repetitive questics in cross examination. Judges felt that this chaingbehaviour b
defence lawyers was significant and the directlteguhe reforms. They noted, however, that
approach of some defence counsel was now moreesaid that intervention was stilleded in
relation to overly complex questioning and the spe¢ which questions were fired at 1

witness!®’

Further, one of the Victorian reform’s main aimsswa increase the reporting and convict
rates for sexual assault, and these have provistant to change so faf® In fact, this study
found that there has been a decline in the cowviatate for sexual offence matters in
County Court: the conviction rate is now at its &stvsince 200 sitting at 38%**°

181 Simon Bronitt, ‘No Records. No Time. No Reason’ (1p8@2) Current Issues in Criminal Justi130, 134.
182 Rosemary Huntefomestic Violence Law Reform and Womenxperience in Court: fie Implementation
Feminist Reforms in Civil ProceedinfSambria Press, 2008) 41.

183 Bernadette McSherry, ‘Constructing Lack of Consénfatricia Easteal (ecBalancing the Scales: Rar
Law Reform and Australian Cultu(Eedeation Press, 1998) 26. See also: PatftzEateal ‘Australia’ ir
GeetanjaliGangoli and Nicole Westmarland (ecInternational Approaches to Raijeolicy Press, 2011

184 5ee: Department for Women, above n 28; Mary Heath, 'The Law and Sexual Offences Againsilsdn
Australia' (2005) Australian Centre for the udy of Sexual Assault Issuksl3.

185 |pid. See alsdVielanie Heenan, 'Reconstituting the “RelevanceéiMafmen’s Sexual Histories in Rape Trii
(2002) 13Women Against Violeneke

186 Success Works, ‘Sexual AssaBEform Strategy: Final Evaluation Rey’ (Victorian Department of Justic
2011) 224.

87 1pid, 120.

188 |hidl.

%9 pid, 78.

190 bid, 80. Victoria’s Chief Crown Prosecutor, Ga®ilbert, SC, believes that the OPP's practice cfying
weak cases with little prospect of succeas led to this drop in conviction rate.
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Thus given the greyness in much of the special provisions of the ACT legislatic
guestion remains: was the enactment actually a ‘healthy birth’/delivery or was it p
(birthymarked by indeterminacyFurther research is required therefore to sethese
provisions are implemented in the spirit of the recommendations and whethegislation
does in fact result in improving victims’ safe speak'®*

191 One of the authors is looking at the efficacy of the ACT legislation for her doctoral p
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