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PROPOSED REFORMS TO JUDGE-ALONE

TRIALS IN THE AUSTRALIAN CAPITAL

TERRITORY

MANU JAIRETH U

POSTSCRIPT: On 17 February 2011 the ACT Government introdubedGriminal
Proceedings Legislation Amendment Bill 2011 (ACTYoi the ACT Legislative
Assembly. The Bill was passed on 23 June 2011 anified on 6 July 2011. The
ACT Greens and Labor voted against Liberal Partgradments consistent with the
arguments raised in this artidi@his article was completed before the Bill wasseas

and should be read in light of this.

I INTRODUCTION

The Criminal Proceedings Legislation Amendment BID11 (ACT) (the Bill)
proposed two changes to the criminal law trial pchae in the ACT. The first was an
increase in the maximum penalty for three offemoeging these ‘indictable offences’

under ACT law? The second change, and focus of this articletaelao which

Ustudent editor, Faculty of Law, University of Cania.

L ACT Legislative AssemblyMinutes of Proceeding®o 108 (2011) 1351.

2 «Act of indecency without consentCrimes Act 190QACT), s 60; ‘Possessing Child Pornography’
Crimes Act 190QACT), s 65; ‘Using the Internet etc. to Depraveuvig PeopleCrimes Act 1900
(ACT), s 66;Legislation Act 200TACT), ss 190(1)(a) and 190(1)(b) provides foridnable and
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matters can be heard by judge alone, and the tiniah the accused can elect. In
brief, a class of ‘excluded offences’ is createdd avhere a criminal act is an
‘excluded offence’, an accused may not elect toehtneir matter heard by judge
alone. Further, by virtue of these proposed amentbn@n accused may also not
elect to have a matter heard by judge alone whezeetection is made after the

accused knows the identity of the trial judge.

This article examines the availability of judgeraddrials in the ACT. It compares the
ACT's legislative scheme to that in NSW, and argtineg the proposed amendments
will create greater systemic inefficiency and coypdtentially contravene the
accused'’s right to a fair tridllt is suggested that instead of rigidly preventindge-
alone trials for a class of ‘excluded offence’,ciétion should be given to the court to
allow for judge alone trials where it is in theargst of justice. This is a concept in

NSW law and the ACT would do well to adopt provisicthat are similat.

Il WHAT IS THE CURRENT LEGISLATIVE SCHEME IN THE AC  T?

In the ACT, theSupreme Court Act 193@\CT) deals with the mode of criminal

trials. As it stands, the general presumption &t tlnless otherwise provided for,

summary offences: (1) An offence is an "indictadifience” if (a) it is punishable by imprisonment fo
longer than 2 years; or (b) it is declared by anfTA&w to be an indictable offence.

3 Criminal Proceedings Legislation Amendment Billl2QACT), cl 10.

* Human Rights Act 200ACT), s 21.

® Criminal Procedure Act 198@NSW), ss 132 and 132A implemented the recomméntabf the
NSW Parliament’s Standing Committee on Law andideiseport on s 132 of tHeériminal Procedure
Act 1986(NSW).
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‘criminal proceedings shall be tried by jufydury trials occur in the Supreme Court
of the ACT and only apply to indictable offenceatthave a maximum penalty of two

years or greater.

An accused may, however, elect to have their matezt by a judge alone where:
a) the accused elects in writing to have the mattarcby a judge alone; and
b) the accused produces a certificate signed by d f@gatitioner, stating that
the legal practitioner has advised the accusedtatdhe accused has elected
freely to have the matter heard by judge alone; and
c) the accused elects to have the matter heard by jattime before the court

allocates a date for tril.

With respect to the time of election, the accusey ®lect to have their matter tried
by judge alone at any time before arraignnieRurther, if the accused makes an
election to have the matter tried by judge alone ten withdraws that election, the

accused cannot make a further election to haventiteer heard by judge aloh.

® Supreme Court Act 1938CT), s 22 entitled ‘No Trial by Jury in Civil Beeedings’ provides that

‘in every suit in the court, the trial must be e tcourt without a jury’Supreme Court Act 1933

(ACT), ss 68A and 68B.

" Legislation Act 200JACT), ss 190(1)(a) and 190(1)(b).

8 Supreme Court Act 1938CT) s 68B(1);Supreme Court Act 1933CT), s 68B(d)(i) and 68B(d)(ii)
provides that if there is more than 1 accused peirsthe proceedings— (i) each other accused person
also elects to be tried by the judge alone; aneéch accused person's election is made in reladio

all offences with which he or she is charged.

° Supreme Court Act 193ACT), s 68B(2).

19 |bid, s 68B(3).
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1l CRIMINAL PROCEEDINGS LEGISLATION AMENDMENT BILL
2011 (ACT)

On 17February 2011, the Bill was introduced into the iskdive Assembly of the
ACT. The ACT Government is receiving further constibn from stakeholders on its

provisions.

A The creation of a class of ‘excluded offences’

As noted above, the most significant reform inctide the Bill is the creation of a
class of ‘excluded offence’ that restricts offentabng in this class from being heard

by judge alone. The explanatory memorandum of iliestates:

The Bill amends the Supreme Court Act by limitifte ttypes of offences for which an
election for trial by judge alone can be made. Bile does this by specifying a class of
offences where an election to be tried by judg@ealcannot be made. The excluded offences

include charges involving the death of a personcimadges of a sexual natuife.

The proposed section of tieupreme Court Act 193@ACT) s 68B will read ‘a
criminal proceeding against an accused personrfaff@nce other than an excluded
offence must be tried by judge alone™? This mandate is a significant change to the
criminal trial procedure. The current proceduralvsions within theSupreme Court
Act 1933(ACT) relating to the process of electing a juddena trial will remain
largely the same, but for the alteration of s 6§&(1 which is discussed later in this

article.
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At the very heart of the concerns surrounding #ferms is this notion of what would
constitute an ‘excluded offence’. In the Criminab&edings Legislation Amendment
Bill 2011 (ACT), ‘excluded offences’ are listed 8thedule 2 and include:
* any offences that involve the death of a person;
* any offences of a sexual nature (including besgiand child pornography);
and
* two offences provided for in therostitution Act 1994ACT), soliciting and

causing a child to provide commercial sexual sesit

B Changes to the time of election

Before the proposed amendments, an accused cadttelhave a judge alone trial
‘before the court first allocates a date for thespa’s trial’** The Bill adds a further

criterion to this timing requirement. It providesat the solicitor’s certificate, and
intention to elect to have the matter heard by ¢udlpne, must be filed with the court
before the accused, or the accused’s legal repgegsen knows the identity of the

trial judge®®

C Reasons for introducing the amendments

1 Explanatory Statement, Criminal Proceedings Latjsh Amendment Bill 2011 (ACT), cl 2.
12 Criminal Proceedings Legislation Amendment Billl2QACT), s 68B(1).

13 prostitution Act 1992ACT), s 20: ‘Causing Child to Provide Commer&aixual Services etc’;
Prostitution Act 199ZACT), s 21: ‘Receiving Proceeds of Child Progidn’.

4 Supreme Court Act 1932CT), s 61B(1)(c).
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The ACT Attorney-General, Mr Simon Corbell MLA, hasutlined the ACT

Government's justification for legislative chandg¥. face value, these justifications
are not only seemingly contradictory, but also ligaeliant on a report completed by
the ACT Department of Justice and Community Saf@8CS). The report reviewed
and compared all Australian Supreme Court crimmalkters over four years. The

study concluded in 2008.

Mr Corbell gave the following reasons for the pregpd amendments:

* Inthe ACT Supreme Court, the accused elects te kia trial heard by judge
alone 56% of the time. The next closest jurisdittistatistically, South
Australia, is at 15%. He noted that this was paldidy interesting as the ACT
provisions are modelled on South Australian fHw.

* The highest rate of election for judge alone trialshe ACT Supreme Court
occurs for offences involving the death of a persamd for offences of a
sexual naturé®

* During the study period, the ACT Supreme Court hacbnviction rate for

murder (0%), sexual offences (9%) and for all judtpne trials (47%).

!5 Criminal Proceedings Legislation Amendment Billl2QACT), s 68B(10)(c)(ii).

18 ACT, Parliamentary DebateACT Legislative Assembly, 17 February 2011, 2561(&a Corbell,
Attorney General).

7 bid.

18 Offences involving the death of a person, andnufés of a sexual nature are now contained in
Schedule 2 of the Criminal Proceedings Legislafamendment Bill 2011 (ACT) ‘excluded offences’;
Criminal Proceedings Legislation Amendment Bill 2QACT) cl 13.
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Mr Corbell also added that by requiring that anused elect to have a trial by judge
alone prior to knowing which judge would be presgliit would minimise what is

commonly referred to as judge or forum shopgihg.

Mr Corbell concluded that ‘there is strong commysiipport for these amendments.
Territorians expect that those charged with thetreesous offences are assessed and

judged by a jury of their peerd”’

v THE NSW LEGISLATIVE SCHEME

The NSW legislative scheme, in contrast to the gsepl scheme in the ACT, exhibits
much less rigidity. Criminal proceedings for indiote offences in the New South
Wales Supreme Court or District Court are trieduby, unless there is an election to

the contrary’

An accused person may elect to be tried by a jadtyee where®
* An accused so elects, and if the judge is satighatlthe accused has sought
and received legal advice before making the elefiiand
* An election is made with the consent of the DireabPublic Prosecutions

(DPP)?*

19 ACT, Parliamentary DebateACT Legislative Assembly, 17 February 2011, 257(& Corbell,
Attorney General).

%% |bid, 256.

2L Criminal Procedure Act 198GNSW), s 131.

*2 |bid, s 132.

2 bid, s 132(6).
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One provision within the NSW scheme, which gives dharacter of flexibility, arises
where the DPP does not provide consent for a jadtyee trial. Where consent is not
provided, a judge alone trial is not entirely pretegl. The court may still order that a

judge alone trial occur based on whether it i®1a‘interests ofjusticez’?

Other important aspects of the NSW legislative sehéclude the fact that:
« an election must be made prior to the date fixedHe person's trigf and
* an accused person who has elected to be tried HOgejwalone may
subsequently elect to be tried by a jury any tirafote the date fixed for their

trial.?’

The apparent difference between ACT and NSW l|eigsiain this area is the
requirement in NSW that the DPP provides conserthéoelection. This is not the

case in the ACT.

\Y WHAT WILL THE LIKELY PRACTICAL EFFECT BE IN THE
ACT?

According to the Australian Bureau of Statisti€jminal Courts, Australia, 2009—

10, in the Australian Capital Territory Supreme Colmetween the 2005 and 2010,

% |bid, s 132(2).
% |bid, s 132(4).
26 |bid, s 132A(1).
27 bid, s 132A(3).
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there were twenty-five trials dealing with crimewalving the death of a person and

104 sexual offences. In 2009-2010, there were foals involving the death of a

person and 32 trials involving crimes of a sexwlre?®

As stated earlier, the Bill creates a class of leded offences’. The relevant
provisions are listed in Schedule 2 of the BilleTpractical effect of the amendments,
based on 2009-2010 statistics would see 32 insgawbere an ‘excluded offence’

proceeded to trial. On this basis, it can be egtthahat there is the potential for

thirty-two more jury trials in the ACT per year.

Table 1: Defendants Adjudicated, States and Territnes and principal offence,

2004-05 to 2009-10 in the ACT

Type of offence 2004—-05| 2005—-06| 2006—-07| 2007-08| 2008—-09| 2009-10

Homicide and related offences

Murder 3 3 0 3 3 0

Attempted murder 0 0 0 0 0 0

Manslaughter and driving causing deg 0 3 0 3 3 4
Total 3 6 0 6 6 4

Sexual assault and related offences

Aggravated sexual assault 9 11 6 11 12 13

Non-aggravated sexual assault 4 3 3 3 4 6

glc():rr;ﬁ\jssaultlve sexual offences again 0 0 0 0 0 9

Child pornography offences 6 4
Total 13 14 9 14 22 32

28 pustralian Bureau of Statistic4513.0 - Criminal Courts, Australia, 2009-1®7 January 2011)
<http://www.abs.gov.au/ausstats/abs@.nsf/mf/4513.0>
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Vi WHY ARE THE AMENDMENTS NOT A GOOD IDEA?

In essence, there are two broad arguments agamstnhendments contained within
the Bill. These main criticisms touch on the patdnhuman rights implications for

the accused as well as systemic issues such asletast and inefficiency.

A Potential human rights implications

In presenting the Bill to the ACT Legislative Asdalyn Mr Corbell highlighted the
overarching purposes for allowing an accused tct étehave a matter heard by judge

alone:

The intention of the provision was that it wouldphpto matters involving complex and
lengthy legal issues or explanations of a matteere/Harge amounts of pre-trial publicity

could be said to adversely affect an accused's tigteceive a fair tria®

With all due respect to Mr Corbell, this has noaged. Crimes involving the death
of a person, or crimes of a sexual nature, espgciase involving children, are still

the most controversial. These crimes are moreltkely to receive adverse publicity.

The Standing Committee on Law and Justice in NSWnad a further argument to
this point. In a submission to the Standing Conaritthe Attorney-General of NSW,

through the Department of Justice and Attorney-@ansaid:

2 ACT, Parliamentary DebateACT Legislative Assembly, 17 February 2011, 2551(&h Corbell,
Attorney General).
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Cases which may be better suited to trial by judipme include where the evidence is of a
technical nature, there are concerns that direstfoom the judge or other measures will be

insufficient to overcome jury prejudice resultingrh pre-trial publicity ..>°

In another submission, the Deputy President of Wieims of Crime Assistance
League (VOCAL), Mr Howard Brown, said in relation bffences involving the
sexual assault of underage persons:

Our view, especially in sexual assault matters lwvimg children under the age of 14, is that a

judge-alone trial is by far and away the best vwaprbceed . 3!

An accused’s right to a fair trial is provided foy s 21 of thdHuman Rights Act 2004
(ACT). Subsection (1) says:

Everyone has the right to have criminal charged,raghts and obligations recognised by law,
decided by a competent, independent and impartiaitcor tribunal after a fair and public

hearing.

Section 21(1) of theduman Rights Act 200ACT) is based on Article 14 of the
International Covenant on Civil and Political Right Examining the possible human

rights implications is important in the contexttbis discussion.

As discussed, the Bill creates a class of ‘excludiéences’ that are prevented from

being heard by a judge alone. The ACT Governmen€® is that this is consistent

%0 standing Committee on Law and Justice, NSW Padi#trdudge alone trials under s. 132 of the
Criminal Procedure Act 198@2010) 61.

%! 1bid, 62.

%2 International Covenant on Civil and Political Righbpened for signature 16 December 1966,
2200A (XXI1) (entered into force 23 March 1976).
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with the Human Rights Act 2004ACT).>® These excluded offences are highly

controversial and are likely to generate adverssigity.

The ICCPR’s Human Rights Committee said in a ‘Gah€omment’ in 1984, on the
right to a fair trial that ‘the publicity of heags is an important safeguard in the
interest of the individual and of society at larifeNotwithstanding this positive
notion of public scrutiny, where an abhorrent crialiact is allegedly committed, and
adverse media attention and an inflamed publictettie likelihood of an impartial
jury is heavily compromised. The High Court ha®atscognised thi& It is arguable
today that in times of increased mass media aral publicity, these OHCHR
‘general comments’ on the scope of the protectiomat go far enough to protect the

rights of the accused.

33 Explanatory Memorandum, Criminal Proceedings Latjisn Amendment Bill 2011 (ACT) cl 2.

% Human Rights Committe&eneral Comment No. 13: Equality before the coants the right to a

fair and public hearing by an independent courtetished by law (Art. 141" sess, Un Doc CCPR
(13 April 1984); Office for the United nations Higgommissioner for Human Rightduman Rights
Committee - General CommeiiésJuly 2011)
<http://www2.ohchr.org/english/bodies/hrc/commertts>. ‘The Human Rights Committee publishes
its interpretation of the content of human rightsyisions, in the form of General Comments on
thematic issues’.

% The High Court has recognised in strong dicta cemirthat in very extreme cases adverse pre-trial
publicity might justify a permanent stay of a proston. In:Dupas v The Qued2010] HCA 20 (16
June 2010) in a joint judgment the seven-membeh iigurt described the approach of Mason CJ and
Toohey J inR v Glennor(1992) 173 CLR 592 as 'as an authoritative statémwieprinciple’. That
principle was quoted as: "[A] permanent stay willyobe ordered in an extreme case ... and theré¢ mus
be a fundamental defect 'of such a nature thatimgthat a trial judge can do in the conduct of tifed
can relieve against its unfair consequences'nd. écourt of criminal appeal, before it will sstde a
conviction on the ground of a miscarriage of justieequires to be satisfied that there is a serigis
that the pre-trial publicity has deprived the aezlsf a fair trial . It will determine that questin the
light of the evidence as it stands at the timehefttial and in the light of the way in which thiakwas
conducted, including the steps taken by the tadgg with a view to ensuring a fair trial.’

% The Committee said of Article 14 of the ICCPR:|'af these provisions are aimed at ensuring the
proper administration of justice, and to this eptiald a series of individual rights such as equalit
before the courts and tribunals and the rightfimraand public hearing by a competent, independent
and impartial tribunal established by law.”: HunRights CommitteeGGeneral Comment No. 13:
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The ACT Legislative Assembly’s Standing Committe® dustice and Community
Safety,Scrutiny Report 38efers to extra-judicial comments by the HonousaDhief
Justice Higgins of the ACT Supreme Court in the AB3r Association Bar Bulletin,

8 March 2012’ Chief Justice Higgins said:

To so limit [as proposed in the amendments in Bii§ the existing right to choose trial by
judge-alone clearly creates a real risk of offegdihe Human Rights Act 2006ACT). In
particular section 21 of that Act which provideg tlight to a fair trial. That is, the right to
have criminal charges decided by a competent, ewnldgnt and impartial court after a fair and
public hearing. | do not deny that juries as fimdef fact are competent. However,
independence and impatrtiality can be affected leytpal publicity, community prejudice and

complex and lengthy legal issues.

Should the amendments to the Bill go through, amity¢ alone trials prohibited for
‘excluded offences’, the potential for the accusedhave a ‘fair trial’ is less likely.

The ACT Standing Committee noted:

[tlhe chosen categories of offences (death andadeoftences) seem somewhat random and
target precisely the kind of issues which were #red to justify the option of a judge-alone
trial in the first place. Namely, pre-trial publigiand community prejudice militating against

an impartial and fair triaf®

b Cost, delay and inefficiency

Equality Before the Courts and the Right to a Faid Public Hearing by an Independent Court
Established by Law (Art. 1421 sess, Un Doc CCPR (13 April 1984).

37 Standing Committee on Justice and Community Safe®T Legislative AssemblyScrutiny Report:
Report 362011) 4.

% Ibid, 5.
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The practical effect of the Bill, based on 2009-@Giatistics will see a marked
increase in jury trials in the ACT. In terms of efficient public system, as argued
above, this proliferation of jury trials will likglresult in an increasingly inefficient

systent®

In the March 2011 issue of thgar Bulletin a publication of the Australian Capital
Bar Association, FJ Purnell SC identifies signifitgproblems with the proposed
amendments. Purnell sites comments made by the NsWhey General on 11 May

2011:

Judge alone trials are significantly less expensiveun than jury trials. Jury trials impose

significant cost to the taxpayer, through extraaoigation and legal expens8s.

Further, in a submission to the Standing Committed_.aw and Justice, the former
Director of Public Prosecutions in NSW, Mr Cowdeggyve the Office of the Director
of Public Prosecutions’ view on judge alone triadsere there is technical or expert
evidence:

We take the view that if the principal evidencefi@ technical nature and there are issues that
need to be resolved about that, a judge alone @shatter position to master the evidence, to
master the issues and to make the decisions tleat toeebe made rather than having twelve

laypeople coming to perhaps uncertain or conflictirews about aspects of the evidence and

about the issues to be determined and ending asiate of confusioft.

39 Australian Bureau of Statistic4513.0 - Criminal Courts, Australia, 2009-{®7 January 2011)
<http://www.abs.gov.au/ausstats/abs@.nsf/mf/4513.0>

“0 Above n 10.

a1 Standing Committee on Law and Justice, NSW Padigmdudge Alone Trials Under s 132 of the
Criminal Procedure Act 198@010) 65.
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In a separate submission to the Standing Committed?eter Breen agreed that the

jury trial is much less efficient than a trial hydge alone:

[a] judge-alone trial will be completed more eiifictly than a jury trial. It will save money
and it will save time. A lot of jurors will be abte stay at home instead of coming into court

and adjudicating #?

With the increase in jury trials as a result of #meendments contained in the BiIll, it is
likely that there will be greater inefficiency amost in an already inefficient and

costly system. This is hardly in the interestshef ACT Government, or Territorians.

Vi WHAT ARE POSSIBLE ALTERNATIVES FOR THE ACT
GOVERNMENT?

The NSW Standing Committee report noted above megdhe following provisions
which were broadly adopted into NSW law:
« Either the prosecution or the accused may eledtatce a matter heard by
judge alone;
* Where both parties agreed that a trial could bechkew judge alone, a trial by
judge alone would occur;
* Where the prosecution elects to have the mattedhH®ajudge alone, and the
accused does not, the trial proceeds as a juty tria
* Where the accused applies to have the matter HBajddge alone, and the

prosecution does not provide consent, the courtt rmade a determination,
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based on an ‘interest of justice’ test, whethermtfater is to be heard by judge

alone®

Whether or not discretion should be exercised,thediner details of the 'interest of

justice’ test, are dealt with below.

At face value, the NSW model is a preferable legigé scheme to the proposed
scheme contained in the Bill. By giving the courtliacretion to decide whether a
matter should be heard by judge alone, the isswesounding the possible
contravention of s 21 of theluman Rights Act 2004ACT) and the ‘fair trial’

requirement are largely circumvented. The court nragrvene where there is a
potential for an unfair trial. This is in stark ¢oast to an inflexible class of offence

that is excluded, and involves the most controa¢dfences committed in the ACT.

A The ‘interest of justice’ test

The ‘interest of justice’ test could apply where artused person elects to have a
matter heard by jury, and the prosecution is opghoSbe court would have discretion
to determine whether the matter is heard as a jatigee trial or by jury, based on the
‘interests of justice’. This is preferable to atsys that is inflexible and contains an
exhaustive list of ‘excluded offences’ where a jadgone trial is not allowed. The

discretion could be exercised in favour of a juiglt‘'where the trial will involve a

2 |bid, 22.
3 Criminal Procedure Act 1988NSW), s 132.
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factual issue that requires the application of cibje community standards such as an

issue of reasonableness, negligence, indecenayemibs or dangerousnesy’.

Tests such as the ‘interests of justice’ are nigm in the criminal law system. Mr
Malcolm McCusker QC, a Western Australian barrisbas said:

The "interests of justice" test is used in othgreass of the criminal justice system. As but one
example, a judge may decide, "in the interestsistige", to allow an accused to reopen his or
her defence after it has been closed, becauseithangarticularly important piece of evidence

which has been discovered or overlooked.

On this basis, the inclusion of another discretignprovision will not have a
profound or negative affect on the criminal just®&gstem, especially in the ACT

where the number of offences is quite low.

VIl CONCLUSION

The proposed amendments contained in the Crimirrace@dings Legislation
Amendment Bill 2011 (ACT) seek to create a clas&ré€luded offence’. Excluded
offences are not permitted to be heard by judgeealdhese excluded offences are
offences that involve the death of a person, oerafés of a sexual nature. The
controversial nature of these offences leads tmenease in pre-trial publicity, and a

higher likelihood of an unfair trial. It is for tee offences, and for offences that

a4 Standing Committee on Law and Justice, NSW Padigmdudge alone trials under s. 132 of the
Criminal Procedure Act 198@010).
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involve expert and technical evidence, that judigaetrials are preferable, not only
in guaranteeing procedural fairness, but also gueng that the system is an efficient
one. The NSW approach proposed by the Standing Gibeenon Law and Justice in
2010, as adopted by the NSW Parliament, incorpgriatgh an ‘interests of justice’
test as well as a system whereby the prosecutidritenaccused could elect to have

the matter heard before a judge alone. In the ARi¥,may be a much better system.

5 |bid, 69.
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