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Sixty years ago, on 14 November 1947, Herbert Vidahnson, Minister of State for
the Interior in Ben Chifley's government, signedadice pursuant to s 2 of tiMotor
Traffic Ordinance 1947Cth). That notice fixed 2 February 1948 as the aat which
the Ordinance was to commence and, with it, thegmethird-party insurance scheme

for the Australian Capital Territory.

By February 1948, when the Ordinance commencedta of 16 insurers were
touting for business in the ACT. So competition agninsurers offering compulsory
third-party insurance, or CTP as it is generallgralviated to, was very much a reality

in the ACT in 1948.

Among the original insurers was NRMA Insurance Ltdhich has offered CTP
insurance in the Territory from then to this dapday it is our only authorised CTP

insurer. In fact, for the last 30 years since 198RMA Insurance has held a de facto

U Former Chief Minister of the ACT.
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monopoly largely due to the fact that the legislkatihen governing the scheme failed

to change with the times.

In 2008, this legislation was finally updated withe introduction of theRoad
Transport (Third-Party Insurance) Act 20@8CT) (2008 CTP Act) commencing 1
October 2008. In essence, the 2008 reforms wergraas to be the foundation for
further reforms to the scheme. The 2008 CTP Aabihiced significant baseline
reforms in areas such as premium setting, inswgulation, claims and litigation
procedures, legal costs and the provision of necgsmd early rehabilitation. These
reforms have set the foundations for a modern G¥ferse fit for the 2% century.
Initially, these reforms have led to a slight irage in medical and rehabilitation costs
paid under the CTP scheme, therefore partiallynaimg the outcomes of the CTP
scheme with the objectives outlined in the 2008 @TP However, there continues to
be substantial upwards pressure on premiums inAfi€. The Government has
therefore examined all potential reform optionshwihe aim of addressing cost
pressures on premiums in the ACT, while simultasgomaintaining access to the

common law for all CTP claimants.

CTP schemes exist to ensure that there will bedanilable for return to health for
persons injured due to the negligence of motoralehirivers. Despite significant
differences of detail in design of schemes, thedrieea regulated scheme to provide
compensation for people injured in motor vehicleidents is almost universally
accepted. CTP is therefore compulsory in every tgunith a developed economy

and legal system. The ACT scheme involves appraein@50,000 motor vehicles
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and handles around 800 to 1,000 claims per year.thHe vast majority (over 99.5%)
of motorists the premium is compulsorily paid eveough they do not incur a claim.
The nature of the scheme is that negligent driaeesnot penalised for the damage
that they cause. All drivers are required to shiaeeburden of a few negligent drivers.
It is essential that any scheme be fair and efiicfer both the premium payers and

the injured persons.

Approximately 20% of the total cost of the ACT sateeis spent in legal costs. This
does not include payments of legal fees and disbuests made by clients to their
legal representatives, otherwise known as soliclient costs. Medical and
rehabilitation costs (including, where necessaryeralant/domestic care and
home/vehicle modifications) are less than half witaty are in NSW. The scheme
needs to change and that change needs to cematiteébgons of the 2008 CTP Act,
consistent with the objectives set out in s 5AhaittAct. The perverse incentive under
the common law to maximise the compensation givenldimants still exists. This
operates to the detriment of claimants as clairks kanger to resolve and with that,
legal costs and disbursements are allowed to isereBrior to the 2008 reforms
claims in the ACT took an average of 1,161 dayseswmlve, compared with half that
in Queensland. This pursuit of maximum compensatiendistinct from full or fair
compensation, is also at the expense of all thosepgay CTP premiums who must

bear the total scheme costs in the price they @agTP premiums.

Under the current monopoly situation, there idelithcentive for either the claimant

or the insured to improve the efficiency or effeetiess of the system. There is also
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little incentive for other insurers to enter therked under the current circumstances.
The ACT market is small, so the initial costs ofrgmwill not be rewarded by a large
increase in premium revenue that might be expeictezhother, larger jurisdiction.
With high transaction costs and uncertainty regeydiward payments, the relative
risk for insurers is greater. The consequencéas the ACT community, most of
whom are car owners, face the highest premiumsarcountry and arguably the least

effective management of health outcomes.

There is a need for further reform within the ACTR scheme, and that these
reforms are required to more closely align the outes of the scheme with the
objectives as outlined in s 5A of ti®oad Transport (Third-Party Insurance) Act
2008(ACT) (2008 CTP Act). These objectives include pobimg the rehabilitation of

people injured in a motor accident, encouraging sheedy resolution of claims,
keeping the costs of insurance at an affordablel lamd promoting competition for

CTP premiums in the ACT.

As a direct response, the Road Transport (ThirdyRasurance) Amendment Bill
2011(ACT) (CTP Amendment Bill 2011) was introduced hg tGovernment into the
Legislative Assembly earlier this year on 17 Febyu2011. This Bill builds on the
2008 reforms by proposing the introduction of anpement impairment threshold for
non-economic loss damages (more commonly knowreasrgl damages or ‘pain and
suffering’). The purpose of setting the threshaldl&% whole person impairment
(based on the American Medical AssociatioBisides to the Evaluation of Permanent

Impairment, §' edition) is to distinguish between relatively minor ingsi which
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make up the majority of claimants from those claitsavith major or severe injuries.

The outcome of this change will be better healtitames.

It is logical that in order to achieve the bestgiole health outcome for an injured
individual, rehabilitation should commence as sasrpossible after the accident. The
proposed changes to the CTP scheme will expandeoB008 reforms, which obliged
insurers to meet the first $5,000 of an injuredspets medical expenses incurred
within six months of a motor vehicle accident onaivts effectively a no-fault basis.
In addition, once an insurer admits liability, iashan ongoing obligation to meet
reasonably incurred medical expenses and to maleomable and appropriate
rehabilitation services available to the claimaenging settlement of the claim.
However, disturbingly, it appears that claimants aot currently getting the benefit
of these early payment provisions, with only 7%laimants applying for the $5,000

virtually no-fault payment for medical expenses.

For persons with injuries that do not exceed thé&o Mshole person impairment
threshold, the CTP Amendment Bill 2011 replaces #ubjective payment of
non-economic loss damages with best practice mletteament and rehabilitation.
This legislative change is designed to shift theufofor claimants towards their
rehabilitation and return to health and away fréwa ¢turrent situation in which there
is strong incentive for delaying treatment for #adlsat have suffered relatively minor
injury in favour of an ongoing litigious culture h&se amendments will remove the

incentive to delay treatment for those injured pessbelow the threshold impairment
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and will mean that it is unambiguously in their begerests to undertake all the

necessary rehabilitation, at the expense of theensas soon as possible.

Those people that do not meet the whole personiimpat threshold will however
still retain their access to all other categoriesammmon law compensation including
medical expenses, rehabilitation costs, loss of pad future earnings and where

applicable domestic care and modifications to theme and/or vehicle.

Legislative changes such as this are importanty Tdre necessary to improve the
CTP scheme in the ACT and its focus on health oués Many jurisdictions both
internationally and in Australia have adopted samiteforms. These reforms vary
from complete overhauls of the insurance systermftort to no-fault, or a hybrid
system that retains the common law but placesictéstris on damages. Restrictions
on common law damages range from draconian to alnsagigible. The ACT has the
least restrictive limitation of the common law. TG&P Amendment Bill 2011 retains
common law in the ACT as a fault based CTP schétoeever, the further reform of
the kind proposed in the CTP Amendment Bill 2011cisarly in line with the

direction of CTP insurance across Australia.

The idea that restricting access to non-economgs lomproves overall health
outcomes is not limited to Australia. In Canadar¢hbave been significant legal
reforms that have placed greater emphasis on inatedccess to medical treatment
and injury management. For example, in Saskatchewh@re accident compensation

systems were changed from tort to no-fault in 1995tudy published in thRew
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England Journal of Medicirtén 2000 revealed that the number of claims for aid
suffering caused by whiplash injuries decreasedigtlgt due to an increased focus on
payments made for medical care. The study alsodfdbat median time to claims
closure were reduced and that there was a straugiason between lower levels of
pain, higher levels of physical functioning and tkborter time for closures

experienced under the reforms.

Closer to home, NSW has also undertaken signifioegfiorms to its CTP scheme. In
1999, theMotor Accidents Compensation A@ISW) introduced a whole person
impairment threshold for the payment of non-ecomolosses, set at 10% (based on
the American Medical Association’§&suides to the Evaluation of Permanent
Impairment, & edition), early notification and treatment processes, theduction

of compulsory injury management and lastly lifeticere for individuals injured in
motor vehicle accidents while maintaining fault4#@scommon law damages. In
introducing the Motor Accidents (Lifetime Care a8dpport) Bill (NSW) on 4 April
2006, the Minister responsible for these reforrhs, iHon John Della Bosca MLC,

outlined the impacts of the 1999 reforms:

In the reformed scheme the average payment to ts¢ seriously injured has increased by 19
per cent while the average payment for non-econdosis or general damages is 23 per cent
more than in the old scheme. The reformed scherseals® seen a dramatic decrease in
administration costs, with legal costs almost hedvéind investigation costs having reduced by

more than 40 per cent. .For motorists, green slip premiums are at theistmadfordable for

1 J.D. Cassidy et al, ‘Effect of Eliminating Compatisn for Pain and Suffering on the Outcome of
Insurance Claims for Whiplash Injury’ (2000) 3M2w England Journal of Mediciriel 79
2 .

Ibid, 1184.
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over a decade. Injured people are receiving fastatment and rehabilitation and those that

are more seriously injured are, on average, rengivicreased compensation payménts.

With lower premiums resulting from the 1999 refornmsrecent years NSW has been
able to offer catastrophically injured people ldegn care on a no-fault basis. This
means that even those at-fault in a motor crash avbseverely injured but who are
denied compensation by the common law are now tableceive long-term care and

support.

A study funded by the NSW Motor Accident Authorignd reported ininjury
Preventionin 2006 compared health outcomes of whiplash assat disorders
(WAD) at three months, six months, and two yeatsrahjury. It confirmed earlier
international findings that early claim closure vessociated with a higher report of
recovery’ A further study by PricewaterhouseCoopers preseatethe Institute of
Actuaries of Australia XlIth Accident Compensatioan8nar 1-4 April 2007 on the
1999 changes to the NSW CTP scheme found in ral&iandividuals with whiplash
injuries that the reforms had led to better healitcomes, better physical health and
higher rates of recovery two years after the injlirgoncluded that medical payments
were higher in the first 6 months of a claim, whinbicates that there was increased

utilisation of earlier access to treatment. Claimsts were also lower on average for

3 New South WaleRarliamentary Debated,egislative Council, 4 April 2006.

* T Rebbeck et al ‘A Prospective Cohort study ofitre@utcomes Following Whiplash Associated
Disorders in an Australian Population’ (2006)Ihfiry Prevention97.

5 sarah Johnson et &V/hiplash Claimants Health Outcomes and Cost PreRost the 1999 NSW CTP
Legislative Reform&007) Institute of Actuaries Australia
<http://www.actuaries.asn.au/library/4.c_ACS07_pajpehnson_Feyer_Whiplash%20claimants%20h
ealth%20outcomes.pdf>.
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smaller claims and higher for larger claims duentweased medical and economic

loss payments.

Another study reported in thiournal of the Neurological Scienéds 2005 argued
that health outcomes for people with whiplash igsiwvere improved after legislative
changes such as the removal of compensation forgead suffering, early acceptance

of compensation claims and early access to treatmen

The dynamics for reform are therefore quite clesimilar reforms in other

jurisdictions have shown that substantial benefits accrued by the most important
stakeholders in a CTP scheme, the claimants. W#eSovernment has no desire to
convert the ACT scheme into a no-fault insurancesy, like the one that operates in
Victoria, the intention of the reforms is to creatdwybrid system that operates with
the injured party in mind, and focuses on displaalamages for pain and suffering
for relatively minor injuries with early medical émehabilitation interventions that

should reduce actual pain and suffering in the éorigrm.

The increased emphasis under the proposed Bilhjoimyi management is not a ploy
by government to reduce the awards made for pairsaffering to the satisfaction of
insurance companies, but a reform designed to #t@ffocus of the CTP scheme to
getting injured motorists on the road to recovesy s@on as possible. This will

facilitate better health outcomes with a quickeume to health for patients.

® | cameron, et al ‘Legislative Change Improved Hte&lutcomes for People with Whiplash: Pre and
Post Comparison’ (2005) 23®urnal of the Neurological Scienceg5.
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The benefits of the reforms are expected to alstude the reduction of premiums
paid by ACT motorists due to lower costs for théesne and the introduction of
competition for the first time in 30 years and geeachoice. The 2008 CTP Act
requires proposed premiums in the ACT to be apmltwyethe CTP regulator, and this
will enable costs savings resulting from the refertm be passed onto the motorist.
The CTP regulator has not allowed any increasesverall insurer profit margins

since the 2008 reforms were introduced.

As stated, the reforms will also encourage theyesfticompetitors into the ACT CTP
market. The relatively small size of the market pfagimately 250,000 motor
vehicles) and the volatility of claim sizes andrpiems in recent years have made the
ACT less attractive to would-be insurers. The pegubreforms will further assist in
reducing the time required for settlement of smmadlaims and there will be increased
certainty and transparency in regards to schents eosl damages awarded. This will
reduce the risk of volatility and should encouragev CTP insurers to enter the ACT

market.

The proposed reforms to the CTP will help ensuag tine ACT scheme over time will
deliver an affordable system for motorists, fagatiment to those who are injured,
improved performance of scheme providers and aec&fe governance and
management regime for the scheme. The reformswaite closely align the operation
and outcomes of the CTP scheme with the objectfiéise 2008 CTP Act: the results

of similar reforms in other jurisdictions have showhe substantial efficacy of early
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medical treatment as against non-economic loss damages. The Government is
confident that these reforms will lead to substantial improvements in the overall

health outcomes for those injured in motor vehicle crashes in the ACT.
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