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l ^ e  short answer to the question is 
yes, and no. According to this 
interesting and relevant study of 
the impact of U.K. defamation laws 
on day-to-day decisions of media 
organisations, the impact of the so 
called "chilling effect" of defama­
tion laws varies a great deal. 
Depending on the type of pub­
lisher, defamation laws do make a 
difference to what is published and 
how complaints and litigation are 
approached. On the other hand, 
where something is published 
seems to make litde difference - a 
comparison between England and 
Scotland shows that despite appar­
ently lower legal risks for Scottish 
publishers, the "chill" factor is 
about the same.

The author's conclusions are fasci­
nating reading for Australian media 
watchers because of broad similari­
ties in legal principles and media 
structures.

Coming from the media's (rather 
than plaintiffs') perspective, the 
authors look at internal procedures 
and approaches to defamation 
problems, before and after publica­
tion and in litigation. Based on a 
mix of interviews with a compre­
hensive cross section of the U.K. 
media and empirical data, the 
statistical and anecdotal come 
together to give an interesting 
picture of how laws intrude on 
media decisions.

The biggest variation in the impact 
of defamation laws appears

between sections of the media. Not 
surprisingly, national newspapers 
(for a local comparison, read major 
metropolitan dailies) put the most 
effort into dealing with defamation 
problems, giving blanket access to 
lawyers (usually inhouse) and 
working out ways to rewrite stories 
rather than canning them. Tabloids 
sometimes take known risks in 
running stories to match their 
competitors (in England, there still 
are competitors in this market) or 
where "stories are just too good to 
ignore". Financial considerations 
come out as less of a factor in 
decisions by major press to run 
with a story rather than regional 
press (an approach perhaps compa­
rable to Australian suburban and 
rural papers).

Broadcasters fall in the middle of 
the spectrum, with a commitment 
to investigative journalism and 
comprehensive news and an active 
involvement of internal lawyers in 
program preparation. Except for 
satirical or political magazines,
U.K. magazine publishers tend to 
be risk averse: "if in doubt, strike it 
out". The group apparently most 
sensitive to defamation laws are 
book publishers.

Interestingly, the authors find the 
presence of inhouse lawyers in a 
media organisation buffers against 
the "chilling" effect. Anecdotal 
evidence suggests they share the 
employer's culture and so are 
focused on finding ways to get 
stories out, in contrast with exter­
nal lawyers, who tend to take a 
more legalistic approach. Another 
key difference between organisa­
tions is management involvement 
in editorial decisions, something 
much less likely in national news­
papers than in periodicals and 
some broadcasters.

With an eye on possible litigation, 
difficulties of proving truth in court

were perceived by some of those 
interviewed for the study as mak­
ing the press more "polemical": 
they saw greater protection in not 
asserting facts and relying on opin­
ion-based defences to defamation. 
(Given the problems in establishing 
the "comment" defence in recent 
Australian cases, it is interesting to 
speculate what a local study would 
reveal).

Australian media lawyers and 
journalists will find a number of 
curiosities revealed by the study: 
the "working precept" that "politi­
cians don't sue", the propensity of 
police officers to sue and the "hid­
den" chilling effect of perceived 
"no-go" areas for journalists, such 
as deaths in police custody and 
large companies' exploitative 
employment practices, which lead 
to self censorship.

On the post-publication front, the 
authors find that complaints han­
dling and tactical decisions about 
litigation are affected by unpre­
dictability in the court system and 
perceptions about the "lottery" of 
jury damages.

One telling aspect of the study is 
the England/Scotland comparison, 
with the Scottish media serving a 
much smaller population, English 
and Scottish media operate under 
generally similar legal principles 
but face different practices and 
procedures. Inhouse lawyers are 
rare in Scotland and there are no 
specialist practitioners. More signif­
icantly, Scottish damages are low 
and jury trials extremely rare. A 
publication's capacity to defame 
must be proved at a preliminary 
stage. In England, this issue may 
not be considered until the trial.
Yet, despite apparently lower finan­
cial risks, the authors find the 
Scottish media's day-to-day deci­
sions are made as carefully as their 
English counterparts. This under­
scores the key conclusion that the 
differing impact of defamation laws
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Zealand programs on the same foot­
ing where they will be competing on 
quality not price.
3. First release
The current definition of first release 
means all back catalogue New 
Zealand material could count as first 
release here. The position taken in 
the submission is that programs 
which have already been shown in 
the "common market" of Australia 
and New Zealand should not qualify 
as first release.
4. Subsidy levels - series and 
serials
A major difference between the two 
countries is that series and serials 
receive subsidy in New Zealand but 
don’t ( except for small amounts of 
state subsidy) in Australia. To redress 
the imbalance we propose that series 
and serials in receipt of certain levels 
of subsidy should not be eligible for 
quota.
5. A revised creative elements 
test
The submission argues for the 
strengthening of the current creative 
elements test. Specifically it proposes 
a new element - that the program 
must be originated and developed in 
Australia and that all key 
creative/managerial decisions includ­
ing the initiation of the program and 
the hiring of director/writer/producer 
must be made by Australians (or New 
Zealanders). This is necessary for two 
reasons:

• to ensure that any New Zealand 
programs that qualify are gen-
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is a function of internal factors in 
each media organisation. So

So what is the point of a book like 
this? While it doesn't attempt to map 
out a framework for legislative 
reform, the authors draw out some 
helpful perspectives for policy mak­
ers, at least from one side of the 
debate. Despite some obvious short­
comings in the raw data (which the 
authors point to as a necessary con­
sequence of collecting essentially 
confidential and strategic informa­
tion) Libel and the Media gives 
tangible insights into otherwise spec­
ulative perceptions about media 
behaviour.

uinely New Zealand and not for­
eign with some local elements;

• given the reduction in Australian 
programming that will occur, to 
ensure the integrity of the remain­
ing Australian programming.

6. Removing 10BA as a gateway 
for quota eligibility
Under the current standard, programs 
with a 10BA certificate automatically 
qualify as Australian content . 
Maintaining this would require pro­
viding an equivalent New Zealand 
film tax gateway. Like 10BA, the New 
Zealand provisions allow for wide 
discretion of concern given officials in 
Wellington would be deciding eligibil­
ity for access to the Australian stan­
dard. The removal of 10BA would 
not disqualify Australian programs 
with a certificate - it would just mean 
all programs (except official 
Australian co-productions) would be 
assessed against the one creative 
elements test.
7. Official co-productions
The question here is whether official 
New Zealand/third party co-produc­
tions have to be considered eligible. 
(Currently official Australian/third 
party co-productions are given full 
Australian status). The ABA is firmly 
of the view that this is not required.

Further, we understand the New 
Zealand government is sympathetic to 
Australian concerns on this point. But 
there may still be a need to revisit this 
issue.
8. How to include New Zealand in

the quotas
The submission endorses a single 
quota satisfied by a separate but 
parallel creative elements test for New 
Zealand. The alternative raised by the 
ABA was separate quota require­
ments for Australian and New 
Zealand programs. This is rejected as 
it would clearly mean conceding 
"ground" at the outset to a certain 
proportion of the quota being occu­
pied by New Zealand programs.

Taken together these elements 
involve wide-ranging changes to the 
standard and some aspects, for exam­
ple, the expenditure requirement, will 
be controversial. But the group is 
emphatic that modest "tinkering" 
around the edges will not be suffi­
cient to ensure the current minimum 
levels of Australian programming are 
maintained.

The n e xt s ta g e
The ABA has indicated it may release 
a further paper before moving to a 
draft standard with the objective of 
having the revised standard in place 
from January 1,1999.

The Senate Inquiry process contin­
ues, notwithstanding the forthcoming 
federal election. We understand the 
committee is intending to start con­
ducting hearings soon after October 
3, 1998.

Submissions to the ABA inquiry are 
available on the ABA website: 
www.aba.gov.au

Marion Jacka

In April this year, Australia's 
Commonwealth Attorney General 
Darryl Williams signalled that the 
States had again failed to agree on a 
path to uniformity of Australian 
defamation law and called for a 
"fresh approach," without saying 
what that might involve. A compara­
ble study of the practical 
consequences of Australian defama­
tion law may just be a good starting 
point.

And now for the American perspective: 
insights on the First Amendment

The Communications Law Centre 
was fortunate to host a recent discus­
sion forum for Professor Fred

Schauer and a group of leading 
Sydney media law specialists. Prof 
Schauer is the Frank Stanton 
Professor of the First Amendment at 
Harvard and has generated a pro­
lific body of ground-breaking theoret­
ical and empirical work on the First 
Amendment. He is currently examin­
ing the practical impact on media 
reporting before and after an early 
U.S. precursor of the New York 
Times v Sullivan "public figure" case, 
by comparing media content. 
Preliminary work suggests the impact 
of defamation laws on media report­
ing may not be a simple exercise in 
cause and effect. «./

Julie Eisenberg
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