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Introduction

The growing number of DNA exonerations has highlighted the problem of wrongful
conviction in the United States. Wrongful conviction is, however, an international dilemma
and the innocence movement, now an international one. This article offers an Australian
perspective on mechanisms for the correction of wrongful conviction.

This article commences with a brief sampling of some Australian cases of wrongful
conviction, demonstrating the existence of the problem in this country, and highlighting the
length of time and difficulties that can be experienced in achieving an exoneration, Part two
of this paper analyses the corrective mechanisms for claims of actual innocence. 1t focuses
on the madeguacy of current Australian appeal and pardon provisions dealing with such
cases that rely on new evidence of innocence.

Wrongful Conviction: An Australian Dilemma too

The problem of wrongful conviction has been most notably highlighted through the recent
spate of DNA exonerations in the United States, with 157 at the time of writing (Innoceuce
Project October 28 2003 ). Based on this information, Australians tend to accept readily that
wrongful conviction is a considerable problem in the United States. At the same time, there
appears to be some reluctance to concede that our own criminal justice system also convicts
innocent persons, at least to the same extent as occurs in the United States.
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This conclusion appears to be based on the belief that Australia’s criminal justice system
offers more protections against wrongful conviction than that in the United States.' While
this may be true, Australia’s criminal justice system also has significant similarities to that
in the United States. Both are adversarial systems that have police, prosecutors, defence
lawyers, judges and juries all playing vital roles within the system.

Further, other common law jurisdictions such as Canada and England have experienced
their own cases of wrongful conviction (For a Canadian example see Kaufman 1998; for a
United Kingdom example see Royal Commission on Criminal Justice 1993).

Australia may wish to pay particular attention to the English experience, where via the
recently established Criminal Cases Review Commission (CCRC) approximately two
hundred cases have been referred to the Courts of Appeal, resulting in 64% of convictions
being quashed and 83% of sentences being been varied (CCRC 2003:24). Australia already
offers its own examples of wrongful conviction.

Australian cases of wrongful conviction: a sampling

The following briefly reviews just three of the known cases of wrongful conviction that
Australia has witnessed, and outlines the processes and mechanisms that applied to the
cases in achieving their exonerations.

Lindy and Michael Chamberlain

Brief Summary

Convicted of the murder of her baby while the family was holidaying in the Northern
Territory, Lindy Chamberlain was the subject of one of the most high profile cases this
country has witnessed, as well as the subject of the movie and book, ‘Evil Angels’. Her
husband, Michael, was also convicted of being an accessory after the fact, as it was alleged
that he helped Lindy dispose of the body (Chamberlain and Another v R).

From the outset Chamberlain claimed that a dingo had taken her baby, Azaria, from the
family tent. This account was seemingly scoffed at by the public, media and jury alike.
However, a Royal Commission established in 1986 to investigate the convictions,
concluded that the evidence afforded considerable support for the view that a dingo might
have taken the baby, additionally concluding that the expert scientific evidence presented
at trial, significantly contributed to the wrongful convictions (Re Conviction of
Chamberlain at 247). Of particular importance was the evidence of a forensic biologist who
testified that a ‘significant” amount of foetal blood was present in the Chamberlain’s car. It
was later found that there was a strong probability that the ‘blood’ was actually ‘sound
deadening compound’ containing no blood at all (Morling 1987:106).

Exoneration Process

From 1980-1981 a coronial inquiry into death of Azaria Chamberlain was held, concluding
that a dingo most likely took the baby, not that Lindy Chamberlain had murdered her
(Brown & Wilson 1992:125). Subsequent evidence gathered by police, the evidence of a
‘handprint’ on Azaria’s jumpsuit, and scientific ‘blood evidence’ led to the quashing of the
coroner’s inquest, and a new inquest was ordered. The inquest opened 14 December 1981,
and on 2 February 1982, the Chamberlains were committed for trial. The trial commenced
on 13 September 1982 and on 29 October they were found guilty (R v Chamberlain; see
generally Brown & Wilson 1992:119-141).

1 For example see The Honourable Justice Nader, as cited in Finlay 2003, p 14.
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The Chamberlains appealed to the Federal Court on 29 April 1983, but the convictions
were upheld (Chamberiain and Another v R). A further appeal to the High Court was made,
and on 22 February 1984, by majority of three to two, the High Court rejected the appeal
(Chamberlain v R (no. 2); see also Brown & Wilson 1992:134). In June 1985, a direct
application was made to the Northern Territory Government for an inquiry, which was
ultimately rejected (Brown & Wilson 1992:137). After the discovery of the remains of
Azaria’s jacket at the base of Ayers Rock on 2 February 1986, a Royal Commission was
announced and Lindy Chamberlain was released from prison five days later on 7 February.
The Commission ran into 1987, and the report was released on 2 June 1987, with Justice
Morling’s recommendation that the jury should have been directed to acquit (Morling
1987).

The Chamberlains then applied to the Northern Territory Supreme Court to have their
convictions quashed. On 15 September 1988, eight years after the disappearance of their
daughter and six years after their original convictions, they were finally exonerated
(Chamberlain, Re Conviction of).

Kelvin Condren
Brief Summary

Kelvin Condren, an Indigenous Australian, falsely confessed during a police interrogation
to murdering Patricia Mary Carlton. He was convicted and imprisoned for seven years for
the murder despite the fact that he could not have committed the crime, as he was already
in police custody at the time the offence occurred (R v Condren, ex-parte Attorney General
of Qld; Hulls 2003; see generally Brown & Wilson 1992:159-176).

Exoneration Process

Following his 1984 conviction, Condren appealed to the Queensland Court of Criminal
Appeal on 2 March 1987, This appeal was rejected (Condren v K). Subsequently, new
witnesses surfaced and it was argued that the new evidence was of sufficient quality to
justify a second appeal. However, on & May 1989, the court rejected the option of a retrial,

on the basis that the evidence was not deemed *fresh’, as it could have been presented at the
original trial (Brown & Wilson 1992:164). On 7 July 1989 Condren applied to the Governor
of Queensland for a pardon, but this was rejected. The Attorney General stated that he
would not refer the case back to the Court of Appeal (Brown & Wilson 1992:171). In 1989
Condren appealed to the High Court, however in a separate matter a few weeks prior to
Condren’s appeal, a High Court decision was delivered confirming that the High Court
could not accept new or fresh evidence (Mickelberg v R; see also R v Condren, ex parte
Attorney General). Condren’s appeal was therefore adjourned. The Queensland Director of
Public Prosecutions, however, agreed to bring the evidence to the attention of the Attorney
General. There was a shift in politics, and the new Attorney General immediately referred
the whole case back to the Queensland Court of Criminal Appeal (R v Condren, ex parte
Attorney General; Brown & Wilson 1992:173).

The order of the Court in June 1990, by a two to one majority, was that Condren’s
conviction be quashed, and that he be allowed a new trial (R v Condren, ex parte Attorney
General). On 29 June 1990, Condren’s lawyer presented to the Attorney-General
submissions outlining the case as to why Condren should not have to endure a new trial, and
the Attorney General agreed, leaving Kelvin Condren finally exonerated (Brown & Wilson
1992:174).
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John Button

Brief Summary

John Button in Western Australia, was convicted of the manslaughter of his girlfriend
Rosemary Anderson. While he spent approximately five years incarcerated for this crime,
he spent almost four decades fighting to prove his innocence. Button discovered Anderson
lying wounded on the side of the road. After racing her to a doctor he was subjected to an
intense police interrogation. During this interrogation a false confession was made, but was
retracted shortly afterwards. (Button 1998:29-31; ABC TV 2002).

Subsequently, a known and convicted serial killer, Eric Edgar Cooke, later on several
occasions confessed to the murder of Anderson providing full details of the incident. At a
time when Australia still incorporated the death penalty, Cooke’s final of several
confessions to this murder was given moments before he was hanged for the other murders
that he committed. These other murders had occurred in a similar way to that of Anderson,
but despite this, Button’s conviction remained (Blackburn 2001:1-3).

Exoneration Process

Convicted on 4 May 1963, Button launched an appeal which was based on Cooke’s
confession. However, the appeal was dismissed on 22 May 1964 (Button v The Queen). An
application to the High Court for special leave to appeal was also refused on 14 September
1964 (as cited in Button v The Queen). In 1967 Button was released having served his prison
term.

In 2001, a book detailing Button’s case was released, bringing his case to the attention
of the public and resulting in parliamentary pressure for an inquiry (Blackburn 2001).
Button’s appeal was heard via a reference by the Attorney General for a prerogative of
mercy and on 25 February 2002, following a thirty-eight year fight to prove his innocence,
the Western Australian Supreme Court of Appeal finally allowed Button’s appeal and
quashed his conviction (Button v The Queen; ABC TV 2002).

Achieving an exoneration is neither a quick nor easy process. The vast majority of
innocence-based claims that proceed to appeal, will have evidence of their innccence
uncovered subsequent to their conviction and appeal, just as occurred in the above cases.
Investigation of claims of wrongful conviction will often take many years. The extreme
frustration for those wrongly convicted is further exacerbated by the difficulty in achieving
another appeal once evidence of innocence is finally uncovered. The vast majority of people
claiming to be innocent in Australia are entirely reliant on the current appellate and pardon
provisions for their potential release and exoneration. They are without the high public
profile or political pressures which tend to motivate inquests or inquiries into the cases, such
as with the Chamberlain and John Button cases.

The following section analyses the current mechanisms available for the correction of
wrongful conviction, with the specific focus on corrective provisions for innocence-based
appeals, and explores the adequacy of these measures.
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Current Mechanisms and Institutions for the Correction of
Wrongful Conviction in Australia

The Appeals System in Australia

By virtue of Australia’s Constitution, each State or Territory is essentially responsible for
its own criminal law, both in substance and procedure. The Commonwealth also has a
limited power to legislate regarding criminal matters, but this power is extremely narrow as
it is restricted to the specific categories enunciated in Australia’s Constitution.
(Commonwealth of Australia Constitution Act 1900 s51). Australia’s appeal provisions
were adopted from England in the early 20t century. Since then, England itself has made
substantial changes to widen review of convictions but Australia has not (Criminal Appeal
Act 1995 (United Kingdom) (c.35); Urbas 2002:144). The majority of appeals from semous
criminal offences will be heard in the respective State Courts of (Criminal) Appea]
Generally appeals from these courts go to Austraha s highest court, the High Court of
Australia, if leave is granted for such an appeal However, as discussed below, the mablhty
of the High Court to hear fresh evidence of innocence greatly impacts on their role in the
correction of actual innocence applicants.

Right to an Appeal

In Australia there is no automatic right to an appeal based on factual innocence. Only
anpeals based on law alone will qualify for such a 1egislative right to an appeal. If factual
issues are involved, even if queqtlons of law also arise, the leave of the Court is required
beforc an appeal will be heard.* Innocence based appeals will often be factually based,
usually relying on newly gained evidence of innocence. Any such evidence is often the aim
of investigative activities undertaken by Innocence Projects and other similarly minded
organisations, whose role it is to investigate claims of wrongful conviction with the goal of
uncovering new evidence of innocence and securing the release of wrongfully convicted
people. (see generatlv, Weathered 2003). While the judiciary is likely to entertain appeals
based on factual innocence. the right to an appeal based on law but not on facts, is indicative
of the legisiative prierity given to claims of legal or procedural erors over those of actual
ROCEnCE.

The general wie is that appeals must be applied for within one month of the date of

S 3 . . . .
conviction or sentence.” Uncovering new evidence of innocence will be extremely rare
within such a short time frame and thus, very few cases that go to appeal within the time

2 Criminal Appeal Act 1912 (New South Wales) sSF; Crimes Act 1958 (Victoria) s567; Criminal Code Act
1924 (Tasmania) s401; Criminal Code of the Northern Territory of Australia s 410, Criminal Code Act
Compilation Act 1913 (Western Australia) s688; Criminal Law Consolidation Act 1935 (South Australia)
$352; Criminal Code Act 1899 (Queensland) s 668D; Federal Court of Australia Act 1976 {(Commonwealth)
sections 24 & 32A; Judiciary Act 1903 {Commonwealth) ss39, 39A.
Judiciary Act 1903 (Commonwealth) s35
For example, s 668D(1) of the Queensland Criminal Code provides: ‘A person convicted on indictment ...
may appeal to the Court - against the person’s conviction on any ground which involves a question of law
alone; and with the ieave of the Court, or upon the certificate of the Judge of the court of trial that it is a fit
case for appeal, against the person’s conviction on any ground of appeal which involves a question of fact
alone, or question of mixed law and fact, or any other ground which appears to the Court to be a sufficient
ground of appeal; and with the leave of the Court, against the sentence passed on the person’s conviction.’

5  For example, Criminal Code Act 1899 (Queensland), s 671; Criminal Appeal Act (New South Wales) 1912
s10 (1)Xa); Crimes Act 1958 (Victoria) s572 (1); Criminal Code Act 1924 (Tasmania) s407 (1); Criminal
Code of the Northern Territory of Australia s417 (1); Criminal Code Act Compilation Act 1913 (Western
Australia) s695 (1).

oW
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limit will be supported by new evidence of innocence, but rather will be likely to proceed
on issues that were raised about aspects of the trial itself. The vast majority of cases that
come to the attention of Innocence Projects (which aim to investigate claims of wrongful
conviction with the goal of uncovering new evidence of innocence and achieving an
exoneration)6 will already have had and lost their appeal. Those few cases where the appeal
was not exhausted would require an extension to the appeal time limitation. This extension
needs to be applied for and granted by the courts,” and would generally take place alongside
an application to have the appeal heard based on fresh evidence.

Standard for overturning convictions
Unreasonable or unsafe verdict

The standard applied by Australian courts for the overturning of convictions on the basis of
innocence will be, in essence, that the conviction is unreasonable, unsafe or cannot be
supported by the evidence. For an example of a legislative provision see: Criminal Code
Act 1899 (QId) s 668E(1), ‘Determination of appeal in ordinary cases’, which provides:

The Court on any such appeal against conviction shall allow the appeal if it is of opinion
that the verdict of the jury should be set aside on the ground that it is unreasonable, or cannot
be supported having regard to the evidence, or that the judgment of the court of trial should
be set aside on the ground of the wrong decision on any question of law, or that on any
ground whatsoever there was a miscarriage of justice, and in any other case shall dismiss
the appeal. (See also Ratten v The Queen-at 515; Whitehorn v The Queen at 688).

In determining whether a conviction is unreasonable, unsafe or cannot be supported by the
evidence, judges are required to determine whether ‘it was open to the jury to be satisfied
beyond reasonable doubt that the accused was guilty” (M v The Queen at 493). The test to
be applied by the appeal courts was explained by the High Court in M v The Queen at 494,
by Mason CJ, Deane J, Dawson J and Toohey J as follows:

In most cases a doubt experienced by an appellate court will be a doubt which a jury ought
also to have experienced. It is only where a jury’s advantage in seeing and hearing the
evidence is capable of resolving a doubt experienced by a court of criminal appeal that the
court may conclude that no miscarriage of justice occurred. That is to say, where the
evidence lacks credibility for reasons which are not explained by the manner in which it was
given, a reasonable doubt experienced by the court is a doubt which a reasonable jury ought
to have experienced. If the evidence, upon the record itself, contains discrepancies, displays
inadequacies, is tainted or otherwise lacks probative force in such a way as to lead the court
of criminal appeal to conclude that, even making full allowance for the advantages enjoyed
by the jury, there is a significant possibility that an innocent person has been convicted, then
the court is bound to act and to set aside a verdict based upon that evidence. 8

In determining whether a conviction should safely stand, Justice Kirby has noted the
‘extreme difficulty which appellate judges face in finding the time to consider all, and i
mean all, of the evidence at the trial in order to decide whether a conviction should safely
stand or must be set aside and a new frial ordered’ (Kirby 2000:55).

6  For a fuller discussion on the role of Innocence Projects, please see: Weathered (2003).

For example see: Crimes Act 1958 (Victoria) s572 (1); Criminal Appeal Act 1912 (New South Wales) s10
(1Xb); Criminal Code Act 1924 (Tasmania) s407 (5); Criminal Code Act 1899 (Queensland) s671 (3);
Criminal Code of the Northern Territory of Australia s417 (2); Criminal Code (Western Australia) s695 (1);
Criminal Law Consolidation Act 1935 (South Australia) s357 (2).

8  This test was later affirmed in Jones v The Queen at 450-451.

~1
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The Australian courts comldered the potential adoption of the ‘lurking doubt test’,
operative in the United ngdom The lurking doubt test essentially interprets a conviction
as ‘unsafe’ through a lower standard and more subjective judicial sense of the case. It was
enunciated in Reg v Cooper at 271 per Widgery LJ as follows:

[T]n cases of this kind the court must in the end ask itself a subjective question, whether we
are content to let the matter stand as it is, or whether there is not some lurking doubt in our
minds which makes us wonder whether an injustice has been done. This is a reaction which
may not be based strictly on the evidence as such; it is a reaction which can be produced by
the general feel of the case as the court experiences it. 100

This test, was however, ultimately rejected by the High Court with the higher standard
applying as outlined in M v The Queen.

The Court also has the ability to dismiss an appeal even if the appeal grounds are
satisfied, if it invokes ‘the proviso’. The proviso allows for the conviction to stand, despite
successful appeal points, if the court is of the belief that ‘no substantial miscarriage of
justice’ has ultimately occurred. For example, section 668E (1A) of the Queensland
Criminal Code provides:

However, the Court may, notwithstanding that it is of the opinion that the point or points
raised by the appeal might be decided in favour of the appellant, dismiss the appeal if it
considers that no substantial miscarriage of justice has actually occurred.

Generally, Australian appeal courts have traditionally demonstrated a reluctance to
overturn jury verdicts, leading to some criticism suggesting a failure by the judiciary to
properly carry out their function in the correction of wrongful convictions (Brown
1997:239).

Miscarriage of Justice

The ‘miscarriage of justice” ground also has some potential application for innocence
appeals. Typically, this provision has been narrowly interpreted as allowing the court an
additional power to be used with caution in an extremely narrow range of cases, (o set aside
a conviciicn that essentially fails 1o mweet the ‘unreasonable or not supportable on the
evidence” ground {Brennan, [, Chamberlain v The Queen at 604).

The case of Easterday v The Queen highlights where the nuscarriage ground may be
utilised where the prosecution fails to disclose all relevant evidence to the defence.
Generally in Australia, the Crown has a duty to disclose relevant information to the accused.
For example, s26 of the Queensland Prosecutorial Guidelines states *The Crown has a duty
to make full and early disclosure of the prosecution case to the defence’. (s26 Qld
Department of Public Prosecutions Guidelines). The duty is also subject on rare occasions
to the ‘overriding demands of justice and public interest’ (s26(viii) Qld Department of
Public Prosecutions Guidelines). The police and prosecutors exercise an element of
discretion as to what is ‘relevant’. In 2000, a New South Wales Law Reform Commission
Report noted that its research and consultations indicated that pre-trial prosecution
disclosure was generally complied with but not always complete (New South Wales Law
Reform Commission 2000). Withholding of such information can impact on the right to a
fair trial, as shown in the Easterday case.

9 Ratten v The Queen; Whitehorn v The Queen; M v The Queen.
10 Reg. v Cooper at 271 (Widgery, LJ); This has since been approved in Stafford v Director of Public
Prosecutions at 892.
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In that case, three amateur gold prospectors were convicted of defrauding a gold mining
company out of six million dollars. It was alleged that they had ‘salted’ (tampered) their soil
tests with gold dust, resulting in a false reading of the proportion of gold contained within
their claim (Easterday v The Queen; Coulthart 2003). It was later discovered that the Crown
had earlier withheld important documents from the defence and court at trial, which
indicated other people who may have benefited from the salting through insider trading.
Roberts-Smith J commented, (Easterday v The Queen):

This is not a case in which the non-disclosure of the report, or the new or fresh evidence the
subject of the grounds of appeal, shows the appellants to be innocent or must have raised
such a doubt in the mind of a reasonable jury that the verdict should not be allowed to stand
... nor even that it might raise a significant possibility that a jury acting reasonably, would
have acquitted the appellants ... nor that their effect was so fundamental as to lead to the
conclusion there was no proper trial at all ... The point here, it seems to me, is whether there
has been a miscarriage of justice because without the evidence being available to the
defence there was not a fair trial of the appellants.

It is also arguable that an applicant could utilise this ‘miscarriage’ ground through
highlighting the use of particularly fallible evidence such as eyewitness identification
evidence (Chamberlain v The Queen at 600-611).

Fresh evidence appeals

As noted, innocence based claims will often rest on newly uncovered evidence of
innocence, such as for example, DNA results that were not available at the time of the
original trial or appeal. Legislative provisions do allow for the reception of ‘fresh’ evidence,
if certain criteria are satisfied.'!!

‘Fresh’ evidence, as distinguished simply from ‘new’ evidence, is newly uncovered
evidence that did not exist at the time of trial or which could not have been uncovered with
due diligence at the time of the trial (Ratten v The Queen; Gallagher v R). If evidence was
reasonably available but not presented at trial, then the fresh evidence requirement of due
diligence will not be satisfied and the right to an appeal may be lost (Ratten v The Queen;
Gallagher v R).

Such is the interplay between the fresh evidence appeal rights and inadequate counsel.
Firstly, failure to uncover or present evidence of innocence at trial may result in the
conviction of an innocent person. If such evidence would have been presented at trial by a
lawyer acting with due diligence, the applicant may additionally be prevented from
presenting such evidence at appeal, as it may not satisfy the due diligence requirement
demanded prior to the receipt of fresh evidence. As such the applicant is doubly punished.

The applicant may therefore wish to appeal on the ground of inadequate counsel,
however, the laws in this country make it difficult to succeed on that basis. The basic
standard for a claim of inadequate counsel in Austraha is ‘flagrant incompetence’. As such,
the conduct of counsel must be deemed so far outside the standard of competency to be
reasonably expected of counsel, as to have caused or appear plainly likely to have caused a
miscarriage of justice (R v Birks at 392).

11 For example see: ss 671, 668 & 669 Queensland Criminal Code Act 1899, Criminal Appeal Act 1912 (New
South Wales) s12; Crimes Act 1958 (Victoria) s574; Criminal Law Consolidation Act 1935 (South Australia)
$359; Criminal Code (Northern Territory) s419; Criminal Code Act Compilation Act 1913 (Western
Australia) s697; Criminal Code Act 1924 (Tasmania) s409 (1). Also see Federal Court Of Australia Act
1976.
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However, new persuasive evidence of innocence may be sufficient to displace this due
diligence requirement, as outlined by Barwick, J in Ratten v The Queen at 517:

Of course, if by reason of new evidence accepted by it though it may not be fresh evidence,
the court is either satisfied of innocence or entertains such a doubt that the verdict of guilty
cannot stand, the fact that the trial itself has been fair will not prevent the court upon that
evidence quashing the conviction.

The States’ legislative restriction to one appeal

The current legislative appeal provisions in Australia have been interpreted as allowing the
appeal courts jurisdiction to hear one appeal only, thereby providing no right to a second or
additional appeal (Grierson v R).

Despite this, evidence of innocence arriving after an unsuccessful appeal, according to
our current system, is insufficient to give an innocent person the right to a second hearing
in the state appellate courts. This restriction is arguably highly problematic for innocent but
convicted persons as the remaining alternative potential options for review, such as a High
Court appeal or application for pardon, are so limited.

The High Court

The High Court of Australia is the highest court to which an appeal, with the leave of the
Court, may be brought. However, here again, a question of innocence can be left
unanswered due to the jurisdictional limitations of the High Court. The High Court has
repeatedly held that it cannot receive fresh evidence, due to its constitutional boundaries of
being a strictly appellate court, as set out in section 73 — 76 of the Australian Constitution
(Mickelberg v The Queen; Eastman v The Queen. For dissenting judgments see Deane J in
Mickeiberg v The Queen; Kirby J in Eastman v The Queen at 85). While it has been argued
that the Constitation allows for the reception of fresh evidence, the High Court has
maintained that the receipt of fresh evidence would alter the court’s jurisdiction from
appellate, to original.

As such, the High Court 1s unable to receive new ot fresh evidence. As noted by Kirby,
Jin Sinanovic's Application at 451, this would inevitably be the case even where DNA
evidence of innocence was available subsequent to the applicant’s exhaustion of their one
appeal:

By the authority of this Court such fresh evidence, even if it were to show a grave factual
error, indeed even punishment of an innocent person, cannot be received by this court
exercising this appellate jurisdiction ... A good instance of the discovery of such fresh
evidence recently arose in the court of appeal of Queensland ... There DNA evidence,
discovered after trial and before the hearing of the appeal in that Court, conclusively
demonstrated that the prisoner was innocent. However, if such evidence were discovered
between the hearing in the State or Territory appellate court and this Court ... it could not
be received. The prisoner would be bereft of protection by the Judicature. He or she would
be compelled to seek relief from the Executive.

That Australia’s highest court cannot release an innocent person from prison because of a
Jjurisdictional inability to receive the new evidence of innocence, is likely to be considered
abhorrent by those adhering to more commonly held concepts of justice. For factually
innocence-based applicants with new evidence of innocence who previously exhausted
their one state level appeal, the pardon process is the only remaining avenue to which they
may apply in an attempt to correct their wrongful conviction.
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Executive Powers: Pardon/Prerogative of Mercy

A petition for a pardon must go to the Governor of a State'? or other relevant executive body
who may, inter alia, issue a pardon as an executive decision (which does not operate as an
exoneration but merely relieves the petitioner from the consequences of the conviction), or
more importantly refer the case to the Court of Appeal Vlrtually no guidelines exist as to
when, why or how the decision on whether or not to refer the case to the Court of Appeal is
made. A letter stating that the application for pardon has been unsuccessful (i.e. the case has
not been referred to the Court of Appeal) may be the extent of disclosure regarding the
entire process. This process is non-transparent and purely discretionary. Further, the
reliance on the executive for referral to the Court of Appeal leaves the process open to
political considerations and public pressure, is insufficiently independent from the original
wrongful conviction and is arguably a breach of the doctrine of the separation of powers.

For those cases that are successful in obtaining a referral from the Governor, the Court
of Appeal, while once again under a duty to consider the whole case (subject to appellate
restrictions), will generally not receive or consider evidence already adjudicated upon nor
admit evidence that fails to satisfy the fresh evidence criteria, as outlined earlier with
respect to appeals.'*

Part 13A, New South Wales

New South Wales differs from other Australian states, offering the most extensive post-
conviction avenue for appedl in Australia. An expanded appeal avenue was incorporated
into New South Wales in 1993, following a review of thelr old appe]]ate provisions (the
ones similarly currently dpp]ymg in the rest of Austraha) > The review was conducted after
a spate of wrongful convictions from across the country (and England) were exposed

Under the new provisions, a pardon petition need not necessarily go to the Governor in
New South Wales. While this option remains, Part 13A of the Crimes Act 1900 (New South
Wales) s474, additionally and alternatively allows for an application to go directly to the
Supreme Court. Either the Governor or Supreme Court may direct that an inquiry, similar
to that of a Royal Commission, take place. From 1994 to September 2003, there were 69
applications to the Supreme Court under part 13A of the Crimes Act. Of these, seven
inquiries were directed and/or heard. As at September 2003, there were six applications
awaiting hearing. Five cases resulted in convictions being quashed by the Court of Criminal
Appeal and one re-trial ordered (Finlay 2003:13).

12 Adustralia Act 1986 87 (1) & (2): ‘Powers and functions of Her Majesty and Governors in respect of States (1)
Her Majesty's representative in each State shall be the Governor. (2) ... all powers and functions of Her
Majesty in respect of a State are exercisable only by the Governor of the State”.

13 For example, see: Criminal Code Act 1899 (Qld), s 1& (Royal Prerogative of Mercy) and s 672A; Crimes Act
1958 (Victoria) s584; Criminal Law Consolidation Act 1935 (South Australia) s 369; Sentencing Act 1995
(Western Australia) s140; Criminal Code Act 1924 (Tasmania) s419; Crimes Act {900 (Australian Capital
Territory) s433; Crimes Act 1900 (New South Wales) s474B and ss474C -- G which slightly extends the
pardon provision by alternatively allowing for an application to go to the Supreme Court; Criminal Code of
the Northern Territory of Australia s431.

14 Mallard v The Queen [2003] WASCA 296; R v Gunn (No 2) (1942) 43 SR (NSW) 27; R v Sparkes [1956] 2
All ER 245.

15 See the Issues Paper: Review of s 475 by the Criminal Law Review Division of the New South Wales
Attorney General’s Department; see also Brown, Ferrier, Neal & Weisbrot, 1996, pp 307 - 308.

16 As outlined in Brown et al., 1996 p 308, these included Anderson, Alister and Dunn, Splatt, Ziggy Pohl,
Douglas Rendell, Alexander McLeod-Lindsay, Arthus Loveday and in England, the Birmingham Six and
Guildford Four.
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Royal Commissions

Royal Commissions have played a crucial role in correcting a small number of wrongful
convictions.!” The Executive has the power to order a Royal Commission into a claim of
wrongful conviction and recommendations resulting from Royal Commissions are highly
influential. For example, it was the recommendations from the Chamberlain Royal
Commission (discussed earlier) that eventually resulted in the overturning of Chamberlain
convictions in the Northern Territory Supreme Court. In another example, Charles Edward
Splatt, who speat six years in prison in South Australia after being wrongly convicted of
murder, had his conviction overturned by the South Australian Court of Appeal, the day
following such a recommendation from the Shannon Royal Commission that was
conducted into his case.'®

Two of the valuable features of Royal Commissions stem from their ability extensively
to examine claims of wrongful conviction, with the potential of not only gaining evidence
of innocence but additionally and importantly, exposing the causes of the wrongful
conviction. Unfortunately, their employment is often associated only with high profile or
highly publicised cases. Most wrongful conviction applicants are more likely to be lost and
forgotten and will not stimulate sufficient media or other attention to ignite a royal
commission into their case. As such, Royal Commissions are an inadequate mechanism to
resolve the difficulties involved in achieving an exoneration for the vast majority of
innocent applicants.

Conclusion

This article has pointed to the disturbing frequency with which wrongful convictions have
been uncovered in the United States, while noting that wrongful conviction is not restricted
to thar country. It is important for Australia to recognise that wrongful conviction has and
will continue to occur n this country. and as such the corrective mechanisms for cases of
wrongful conviction in Australie are inadequate.

The restriction to one appeal within the state Courts of Appeal, regardless of subsequent
evidence of innocence, is particularly concerning because the other potential options for
exoneration are so deficiers as to be virmually non-cxistent. Further, the traditional higher
appellate opiion, the High Court of Australia. is unable to hear fresh evidence. As such it is
powerless to release an innocent person who appeals based on new evidence of innocence.

The restrictive jurisdictional ambits of the appellate courts place great weight on the
pardon provision as the measure for referral and correction of wrongful conviction. The
pardon process is discretionary, non-transparent and insufficiently independent to be
receiving, monitoring and deciding on claims of wrongful conviction. It relies on an
executive body whose authority in dealing with claims of wrongful conviction is contrary
to the traditional doctrine of separation of powers. Further, it is potentially subject to
political and public pressure.

The combination of difficulties outlined in this paper, and lack of real access to appellate
courts, is not only unsatisfactory for innocent but convicted people, but it plainly fails to
fulfil commonly held concepts of justice. To maintain the pardon provision now as the only
real avenue for innocent but convicted persons, signals complacency regarding the plight of
the wrongly convicted. To better enable the correction of wrongful conviction, improved
access to the courts for persons with new evidence of innocence is imperative.

17 For a discussion on the wider role of Royal Commissions of Inquiry please see Gilligan 2002, pp 289-30.
18 Splatt was exonerated in 1984 Please see Shannon 1984.
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