TRUST ACCOUNTS

Law firms and lawyers be warned. A new trust

account scam is gaining traction in Australia. The

scam presents potential requlatory risks to those

who fall victim to its allure.

Manager Regulatory Services
Law Society NT

The scam commonly operates as follows. A new client
contacts an Australian law firm by email and claims to
represent a large international company attempting to
collect debts in Australia. The firm accepts the instructions
and issues letters of demand to the alleged debtor.
Alternatively, the firm may even be instructed not to
contact the debtor directly at all. Shortly after this, the
firm receives a foreign currency cheque apparently issued
by an international banking institution in payment of the
new client’s outstanding debt. The firm notifies the client
who instructs the firm to bank the cheque into its trust
account and thereafter to transfer the funds to it by EFT.

It can take a significant period of time (up to eight weeks)
for a local Australian bank to clear a foreign currency
cheque. Further, a cheque can still be dishonoured by an
international bank even after the funds have reached a
local account. This could result in the funds ‘appearing’ in
the firm’s trust account and the firm disbursing the funds
only to later realise that the funds were never present
atall.
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It is common for a firm to hold amounts sourced from
numerous clients in its trust account. The risk is that by
disbursing amounts to this international client the firm
has inadvertently withdrawn the funds of other clients or
caused the firm'’s trust account to be in debit. The firm will
be required to re-pay the funds from its own resources—
usually those of the partners or principals.

The Legal Profession Act 2006 (LPA) defines trust money
as money received in the course of or in connection with
the provision of legal services by a law firm for or on half of
another person (LPA, s 235(1)). Lawyers must not withdraw
trust money except to pay to or disburse according to the
direction of the person for whom the money is held. In the
above circumstances the overseas client has apparently
authorised the disbursement.

Of course, however, if the withdrawal causes a deficiency
in the trust account or it means the lawyer cannot pay or
deliver another client’s trust money, then the lawyer may
have committed an offence, currently punishable by a fine
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