Privacy Rules

The Increasing Need for Organisations to
Comply with Privacy Laws

By Emma Weedon, Senior Associate, McCullough Robertson Lawyers

s information becomes
Areadily accessible in the
age of the Internet and other
advanced technology, individuals
are becoming more and more
aware of the ways in which
they can protect and maintain
the privacy of their personal
information. The Privacy Act
1988(CVn) (Privacy Act) imposes
significant restrictions on the
ways in which organisations can
deal with personal information
they have collected about
individuals, and provides
consumers with a tool if they feel
an organisation has mistreated
them, or inappropriately dealt
with or disclosed their personal
information.

Accordingly, the need to comply
with the provisions of the Privacy
Act has never been more
pressing. Yet, the percentage of
businesses that consider Privacy
Act compliance important has, in
our opinion, never been so low.
The number of businesses that
also wrongly believe a website
privacy policy is sufficient to
cover them has also never been
so high.

The procedure for making a
complaint about the information
handling practices of an
organisation under the Privacy
Act is relatively straightforward
and readily accessible to
consumers. All complaints are
considered by the Office of the
Privacy Commissioner and if
investigated, could cause the
relevant organisation significant
amounts of time and money in
first assisting the Office with
their enquiries and second in
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defending any allegations. Ifan
adverse determination is made
by the Privacy Commissioner, it
will be made public, along with
the name and conduct of the
offending organisation. Whilst
compensation awards under the
Privacy Act have to date been
quite low, the legal and general
business cost of defending a
complaint can be significant,
particularly when compared to
the relatively low cost of ongoing
compliance.

All businesses in Australia
(with the current exception of
businesses that have never
exceeded an annual turnover of
$3 million and do not provide a
health service) must comply with
the private sector provisions of
the Privacy Act.

Simply publishing a website
privacy policy and claiming
to be ‘privacy aware' is not
enough for a business to be
Privacy Act compliant, but there
is an unfortunate perception in
the business community that
it does. In order to be truly
compliant, an organisation must
comply with the 10 National
Privacy Principles (NPPs) in all
of its dealings with the personal
information of individuals. The
NPPs broadly cover the way
in which organisations collect,
use, disclose, secure, update
and allow access to personal
information about individuals.

Personal information is defined
by the Act to be any information
that identifies the individual, or
from which the identity of an
individual can be reasonably

ascertained. This information
can include a series of data that,
when pieced together, reveals
the identity of the individual,
even if, for example, their
name is not published. True
compliance with the Privacy Act
not only means implementing
appropriate documentation and
procedures, but ensuring that
all relevant members of the
organisation are trained in the
requirements of the Act and the
procedures they must follow in
that regard.

The biggest complaint by
individuals is that an organisation
has used their information in a
way that it was not authorised
to, or that it has disclosed
information to a third party
without permission. While in
some cases the individual will
suffer no direct damage as a
result of the failure to comply,
they will still have a right to
make a complaint, and have that
complaint investigated by the
Privacy Commissioner. Direct
marketing activities, medical
records release and failure to
maintain correct information are
other areas where consumers
rely on the provisions of the
Privacy Act to achieve desired
outcomes.

As the cost of compliance is
relatively low, and can save an
organisation significant amounts
oftime and energy, it is puzzling
why so many organisations
ignore the requirement to
comply, particularly given the
freedom with which information
can now be transferred, not
only amongst organisations,



but around the World. It is
likely that the privacy legislation
has, to date, been seen by
businesses as a ‘toothless tiger’,
given that compensation awards
are historically low and that
other penalties are virtually non-
existent (with the exception of a
public adverse determination).
However, widespread reforms
suggested by the Australian
Law Reform Commission in
their recent report into the
privacy legislation in Australia

will, if enacted, put an end to
that misperception with the
introduction of an ‘at fault data
breach notification system
together with harsher penalties,
including civil penalty provisions
for serious breaches.

As the Government has, through
the proposed reforms, indicated
that it is willing to take data
protection more seriously,
organisations should also
consider their current systems

for compliance and ensure
documentation and procedures
are up to date, to not only
demonstrate to consumers that
their privacy is taken seriously,
butto also avoid the time and cost
(and future penalties) involved in
breaches of the Privacy Act.

Emma Wheedon can be contacted
on (07) 3233 8911 or via email at
eweedon@mccullough.com.au. i

Justice Angel Celebrates
20th Anniversary

By Chris Cox, Director of Courts

n 8 May 2009 Justice Angel
Ocelebrated 20 years as
a Supreme Court Judge. To
celebrate this groundbreaking
Territory event, some of the
Judge’s former and present
associates and secretaries
gathered for a surprise function
on the Supreme Court balcony.
The Judge was presented
with the Inaugural Supreme
Court Longevity Medal. Guests
included Joan Bourke who was
Angel J’s executive assistant
from 1997 - 2007 who travelled
from Brisbane and Anthony
Porthouse who was an associate

in 1990 who travelled from
Sydney. The event was
organised under a veil of secrecy
by Anita Angel, Karyn Wernham
and Alana Cox. 1

Left: Chris Cox gives presentation
speech to Justice Angel

Below: (back I-r Rexine Lamshed,
Lucy Lindbergh-Ostling, Amy
Willamson, Bruce Wernham, Karyn

Wernham, Nikolai Christrup, James
Tierney, Samantha Miles, Sue Porter
(front (I-r Hannah Roe, Justice Angel,
Joan Bourke, Anita Angel, Anthony
Porthouse
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