
disciplinary matters

A Practitioner's duty to co-operate
Section 46B of the Legal Practitioners Act requires the Law Society to investigate the professional 
conduct of practitioners in certain circumstances. It must do so upon receipt of a complaint or at 
the direction of the Attorney-General. It may do so of its own motion.
When investigating the professional 
conduct of a practitioner the Society 
may engage such persons as it 
considers appropriate to assist in 
carrying out its statutory function and 
may inspect and copy any books, 
accounts, documents or writings in the 
custody of the practitioner (under s47). 
This includes the client file. It is noted 
the complainant waives confidentiality 
as far as the Society is concerned upon 
the making of the complaint.

Practitioners are reminded of their 
obligation to co-operate with the 
Society in its discharge of its statutory 
obligations in investigating the 
professional conduct of the 
practitioner where a complaint has 
been made. This obligation applies 
equally where admission to practise is 
sought.

Professional Conduct Rule 32 provides 
that a practitioner “should be open and 
frank in his or her dealings with the 
Law Society”, subject only to his or her 
duty to the client. Further, a practitioner 
should respond to any requirement of 
the Society for comment or 
information within a reasonable time 
and in any event within 14 days.

A practitioner who wilfully delays or 
refuses without reasonable cause to 
produce any book, account, document 
or writing when requested to do so by 
the Society to do so is guilty of an 
offence, punishable by 100 penalty 
units (currently $11,000) or 
imprisonment for 12 months (under 
s47B).

In the recent case of Council of the 
Queensland Law Society Inc v Whitman 
(2003) QCA 438 the duty of 
practitioners to co-operate in 
complaint investigations was 
considered at some length. In that case 
the practitioner’s response to the 
Society’s queries was found by the 
Solicitor’s Complaints Tribunal to be 
knowingly false. The Tribunal 
observed: “When faced with such a 
request or inquiry from their 
professional body, a solicitor is in much

the same position as when dealing with 
the Court. A solicitor has a duty to be 
truthful even to his own detriment, not 
just a duty to be truthful, but a positive 
duty to be full and frank, and for his 
answers to be candid as well as 
truthful”.

Jersey CJ went on to state:
“Especially bearing in mind that the 
end purpose of the Law Society’s 
investigation is protection of the 
public, and not the quasi-criminal 
prosecution of an allegedly errant 
solicitor directed to the possible 
imposition of a penalty (see 
Adamson v Queensland Law 
Society Inc (1990) lQdR 498 and 
Mellifont pp28, 30), one could not 
gainsay that observation, which is 
consistent with the high standard 
of candour and general fidelity 
expected of practitioners”.

The Chief Justice also commented on 
the behaviour of the practitioner 
during the court process (at pl3):

“The respondent (Mr Whitman) was 
generally unco-operative with the 
Appellant, and apparently took an 
unduly combative approach before 
the Tribunal. Neither the 
investigation, nor the hearing, is 
criminal in nature: it is a process 
directed towards the protection of 
the public. Recognising that, a 
practitioner is duty bound to co­
operate reasonably in the process. 
Mr Kein stressed that such lack of 
co-operation was not the subject 
of a separate charge (cf Barwick v 
Law Society NSW (2000) HCA 2 
para 160, in relation to the rather 
higher level question of dishonesty), 
but this lack of co-operation etc 
attended the charges which were 
preferred in the way they were 
defended before the Tribunal, and 
because it characterised the 
matters directly before the Tribunal, 
the Tribunal was right to have regard 
to that aspect, for it bore on the 
respondent’s lack of proper 
appreciation of the public interest 
which should have informed his

professionalism. This having 
emerged the Tribunal would have 
been unrealistically blinkered to 
ignore it. Such considerations were 
taken into account in Bax (1999) 
2Qd R 9, 22, Carberry (2000)QCA 
450 paras 7,34 and other cases”.

McPherson JA and Jones J concurred 
with the reasons of the Chief Justice.
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Costs and 
advertising:

the next 
challenge cont...

Except with leave a person is not 
entitled to make application after 
proceedings have been taken for 
recovery of the amount payable 
underthe agreement

Appeal provisions, in section 1291 
apply.

Under section 129G provisions of 
costs agreement and conditional 
costs agreement that are 
inconsistent with this part of the LPA 
are void, to the extent of the 
inconsistency.

In addition to the LSNT’s review of 
material, a free CLE will also be held 
on 29 April 2004. Ian Morris and 
Merran Short will address practical 
issues, I will explain the Law 
Society’s new regulatory powers and 
a DOJ officer will also be on hand to 
answer any queries on the 
Government’s approach.

All affected practitioners are urged 
to avail themselves of these 
opportunities to assist them in 
compliance with this very complex 
legislation.®
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