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fiduciary relationships.
Most interestingly, Malcolm CJ ad­

dresses himself to the judicial balancing 
act involved in deciding between "fore­
seeable risk of harm against the potential 
benefits that could reasonably be ex­
pected to accrue to the company ..." a 
formulation of Ipp J's in Vrisakis v ASC 
(1993) 11ACSR162. He concludes opti­
mistically about judicial approaches and 
adaptability, ending with dicta typical of 
his style: "The temptation to lay down 
detailed general rules or principles has 
been strenuously avoided. This is an 
approach which should continue to be 
followed."

Professor John Farrar of Bond Uni­
versity writes of directors' duties of care 
in Australia and New Zealand, pointing 
to the wide discretion allowed NZ direc­
tors exercising business judgment, a trend 
no doubt partially accounting for Auck­
land's current commercial surge.

Associate Professor Bob Baxt points 
to the shift this decade to greater judicial 
scrutiny of decisions made by directors 
pursuant to duties to exercise care and 
diligence - a "swing of the pendulum." 
He then examines the issues in the A WA 
case (1992) 10 ACLC 93 3, and its appeals. 
The story of the consequences of 
Andrew Koval's apparently unrestricted

forex dealings and the subsequent at­
tempt to recover from auditors is already 
a legend in Australian corporate law and 
not to be missed. Baxt, too, cites Ipp J's 
Vrisakis judgment and provides a nice 
summary of conflict of interest, referring 
to the Marcus Clark case.

In conclusion, while Malcolm CJ and 
Rogers CJ resist a statutory business 
judgment rule, Baxt suggests the time 
has come for reassessment.

Michael J Whincop of Griffith Uni­
versity discusses statutory duties of hon­
esty and propriety and concludes "the 
present formulations of the duties of 
propriety have been demonstrated to be 
misspecified from doctrinal and analyti­
cal perspectives ...", a view with which 
most students would probably agree. 
But his attitude to fiduciary duties pre­
sumes a freedom of shareholder activity 
which, at least within the markets as 
currently constituted in Australia, is per­
haps romantic.

Justice E W Thomas of New Zealand 
discusses nominee directors and fiduci­
ary obligations and elaborates on the 
Privy Council's 1991 decision in the Ku­
wait-Asia Bank case on the liability of 
parent companies for acts of employee 
directors, emphasising the need for cor­
porations law both to maintain "funda­

mental canons of the common law" and 
to accord with commercial reality.

Robyn Carroll of UWA discusses 
"shadow directors" and corporate third 
party liability. She, too, after an interest­
ing case review, addresses the relevance 
of fiduciary duties imposed on directors, 
and the underlying equitable foundation 
of such duties.

Professor Paul Redmond of UNSW 
addresses the need fora statutory busi­
ness judgment rule, concluding, after a 
review of costs and benefits, that such a 
rule is "unnecessary and undesirable 
when the general law presently accords 
a respect bordering upon deference for 
directors' business judgments and the 
financial obstacles to shareholder suits 
are so formidable and their incidence so 
rare." This is a view most shareholders 
would probably take too.

Finally, Alan Cameron AM deliber­
ates from the perspective of the ASC on 
enforcement and the role of the courts, 
an unconventional piece which con­
cludes with a suggestion , one couldn't 
call it a plea, for revival of the sentence- 
indication system in corporate litigation.

To sum up: no laughs, a few good 
ideas, some insights.

-Rosemary O'Grady
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DocTrieve was formed to offer a 
solution for the management and con­
trol of all office information, whether 
paper-based or computer-generated. 
Traditionally, documents, forms, let­
ter, computer printouts and other hard 
copy have been stored in physical 
files, cabinets, compactuses and li- 

j braries.
Information retrieval and reticula­

tion have, in the past, been very slow 
and labour intensive.

DocTrieve's focus is as a service 
provider, developing and delivering 
technology that captures, organises, 
stores, retrieves and distributes infor­
mation rapidly and at a cost effective

rate not attainable either with traditional, 
manual means or with earlier generation 
information management.

DocTrieve's mobile bureaus are uti­
lised by a number of large and small legal 
companies to capture their discovery 
documents. These images are used in 
court instead of the original paper docu­
ment.

The benefits include immediate re­
covery of all documents relating to any 
facet of the case, full comment retrieval 
of documents through to reducing the 
need to transport large volumes of paper 
documents to court.

DocTrieve's system is presently be­
ing used by a legal company in a

$70,000,000 court action.
Organisations who have invested 

in DocTrieve range from the Defence 
Department, legal and accounting 
companies, international organisa­
tions top single person companies. 
All have been able to reduce their 
overheads by 20% since installation.

If you wish to know more about 
DocT ri eveyou can attend one of ourfree 
seminars atthe Holiday Inn on Monday 
10th July, 3pm - 5pm. Phone 89851313 
or fax 89851500. Bookings are essential

We are also exhibiting atSEARCC 
f98y Beaufort Hotel, Booth 9, Instant 
Document Retrieval
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