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ediation: Who For?

By Robert Vial

The following article is first appeared in Victorian Bar News (Winter 1997) and is reprinted here with their kind permission.

""Working as a mediator is about understanding and working with the dynamics of
how people are relating with each other during the whole mediation process."

As mediation is being seriously
considered and used for resolving
disputes, there is animportant ques-
tionthat must be addressed: "Whose
mediation is it and why is it being
conducted?"

Manyarticles have been published
inthe Law Institute Journal, the Aus-
tralian Dispute Resolution Journal
and overseas mediation journals that
touchonthis question.

Is it for the parties themselves to
participate in the decision making
using the mediation process, given
thatthey have beenunable to resolve
their dispute through normal chan-
nels of discussion, negotiationorother
legitimate means? Is it for the par-
ties, their lawyers or other advisors
who may wishto use the mediationas
a "fishing expedition" to find out
more about the other's case before
going to court? Is itfor the mediator
to practise skills learnt at a recent
mediation training course (for which
good money has been paid to attend)
inthe hope of gainingsome positive
runs on the board for future work in
thisarea? Is it for the relevant court
or tribunal to "clear its lists" and
manage caseload more effectively?

Depending onwho one talks with,
there will be different points of view
raisedand very differentanswers sug-
gested to these questions.

My experience over the past11
years of working as a mediator has
led me to consider many of these and
otherquestions. Issues of case man-
agement are important. It is also
important that parties notsignagree-
ments at mediation unless they have
been fully advised concerning their
rights and the implications of what
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they are signing (whether legal, fi-
nancial or other). Advisors obvi-
ously play a very important role at
this stage at least.

However, I'subscribe to the theory
thata mediator, while being flexible
during the mediation process, should
ultimately check with the parties them-
selves (or those attending with the
authority to settle) about the implica-
tions of the options or proposals they
are considering forresolving the dis-
pute. The mediator, whoever he or
she is, must constantly ask the parties
suchquestions as "How is thisagree-
ment you are about to enter going to
work in reality?" and "Whatif...?

Asking these sorts of questions
takes skill, patience, the ability to
work with people and to help them
maintain the trustin both the media-
torand the mediation process thathas
hopefully developed during the course
ofthe mediation. Basically, itassists
the parties in making decisions they
can all live with.

Working as a mediator is about
understanding and working with the
dynamics ofhow people arerelating
toeach other during the whole media-
tionprocess. This, inmy view, starts

as soonas the mediator is contacted.
It means not just working with the
dynamics ofhow people are relating
with each other, but how their legal
representatives or others involved in
the process are relating and under-
standing the negotiating styles of all.
Questions about the parties' willing-
ness and capacity and those of their
advisors to be involved in a media-
tion always have to be addressed.

For those who are serious about
working as mediators, it is important
thatthey constantly work atdevelop-
ing these and other basic interper-
sonal skills (suchasactive listening,
summarising and reframing) thatare
essential, in my view, to be effective
in this field. Some people will have
natural skills in these areas, some
must work hard to acquire them,
others will never acquire them, no
matter how hard they work. Beinga
mediator is not suitable forall, justas
being a barrister or solicitor is not
suitable for all.

Investing and spending time on
professional skill developmentis es-
sential in this line of work and those
wishing to work as mediators must
investin their skill development and
constantly address quality control
issues. Attendance at a three- or

four-day basic mediation training
course is just a small first step.

Have you joined the

Qantas deal?

Contact the Law Society for
further details.



