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I begin by asking why itis customary for
judgesto give judgmentsatall. A judgment
is not, afterall, anecessary feature of formal
dispute resolution. It played a small part in
trial by battle or ordeal. And it might well
be thought that parties who have endured
the tedium and anguish oflegal proceedings
would wish to be spared yet another journey
through country made distasteful by gross
over-familiarity. No doubt many are. But
there are, I think, four — or perhaps four and
a half - good reasons why the giving of
reasoned judgments has become a standard
feature of ordinary judicial proceedings.

The first reason is that, as the Court of
Appeal said (with reference to an industrial
tribunal decision) in Meek v City of Bir-
mingham District Council[1987]IRLR 250
AT 251,

"The parties are entitled to be told \why
they have won or lost. And if. as so often
happens. the winner has recovered less
than he claimed, he is entitled to be told
which parts of his claims have been held ill-
Jfounded or exaggerated."”

This reason calls for little discussion.
But | seek support in the sense of dissatis-
faction which many must have felt when,
afteratrial before lay justices in which there
has been a lively conflict of evidence and a
vigorous tussle on issues of law, and per-
haps after a lengthy recess for considera-
tion, the chairman returns and simply says,
"We find the case proved. Anything
known?" | would add, lest | be thought
unfairly to criticise the most junior mem-
bers of the judicial hierarchy, that a some-
what similar sense may be felt when a
petition for leave to appeal to the Judicial
Committee of the House of Lords is dis-
missed with no reasons given, a feeling not
mitigated when the decision which itunsuc-
cessfully soughtto challengé is shortly there-
after held by the House, in another appeal,
to have been wrongly decided. [ personally
regret that commercial judges, when refus-
ing applications for leave to appeal against
arbitration awards, should have been en-
joined against giving reasons, however
briefly (4dntaios Compansa Naviera S4 v
Salen Raderierna AB, The Antaios [1985]
AC 191).

The second (closely related) ground for
givingreasoned judgments is as asafeguard
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against arbitrariness, private judgment
or irrational splitting of the difference
between what one party claims and the
otheradmits. Since earliest times judges
have forsaken judgments reflecting their
own personal view of the justice of the
case (arole reserved, probably quite un-
fairly, for the cadi under his palmtree) in
favour of the rational application of prin-
ciple and authority. The giving of a
reasoned judgement s the litigant's guar-
antee. As it was put by the late Professor
Harold Potter ( The Quest of Justice, 1951,
p.13)

"Ifthere is any truth in the aphorism
that justice must not only be done but
seen to be done, then a decision without
reasons given must be regarded as unde-
sirable, because it must be suspect since
it may be arbitrary."

The third reason, only applicable in
cases of a kind where conduct may be
repeated, is to guide parties and others
interested in their future conduct. Thus
in Meek's case, already referred to, the
Court of Appeal described it as:

"highly desirable that the decision of

an Industrial Tribunal should give guid-
ance bothtoemployers and trade unions
as to practices which should or should
not be adopted".

In many other fields, traders and pro-
fessional practitioners will be alerted to
pitfalls and encouraged to review their
practices by learning of the forensic ex-
perience of others.

Fourthly, the giving of a reasoned
judgment enables any appellate court to
review the decision and decide whether
it is subject to reversible error. It is
notorious that the worst judgments,
namely those in which the findings of
fact are most skimpy and the legal rul-
ings most deficient, are often the hardest
to challenge. How can the advocate
challenge findings of fact when there are
none or pinpoint errors of legal reason-
ing when a judge has eschewed any
discussion of legal principle or author-
ity? But the litigant has in the ordinary
way a right to appeal or seek leave to
appeal and a judge can have no legiti-
mate reason for making the basis of his
decision other than clear. So the Judge

should provide what the prescribed proc-
ess of appellate review properly requires.
But - and this qualification is one to
which | must return — the reasons for this
purpose any tribunal may reasonably be
expected to give must be related to the
scope or review which is available.

Lastly, but ifa reason at all | think this
is only entitled to be regarded as half a
reason, the giving of a reasoned judgment
is in my view a valuable intellectual disci-
pline for the decision maker. | cannot, |
hope, be the only person who has sat down
to write a judgment, having formed the
view that A must win, only to find in the
course of composition that their are no
sustainable grounds for that conclusion
and that on any rational analysis B must
succeed. Thisis, I think, why save in very
clear cases, judges are generally reluctant
to announce an immediate result with rea-
sons to be given later.

I do not think one can make any gen-
erally valid statement about the form of
the English first instance judgment, which
is naturally influenced by the nature of the
case in question and also (often unmistak-
ably) by the style and personality of the
Judge in question. But | do think it is
possible to identify the ingredients which
will be found in a competent and well-
constructed first instance judgment. First,
it is usual to find near the outset of the
judgmenta succinct indication of what the
case is about.

Nothing elaborate is called for: sim-
ply "In this action A claims damages from
B for personal injuries which A suffered
when..." or "This case raises an important
question on the meaning and effect of...".
Some cases are too complex to permit an
encapsulation ofthe point in this summary
way, but it helps to identify the ball early
on so that the reader coming to the judg-
ment fresh can follow the play in an intel-
ligent manner.

Next, it is usual for a Judge to summa-
rise the uncontentious background events
leading up to the dispute. This sounds like
an easy and straightforward task, and ifthe
Judge does his job well this is the part of
the judgment to which least attention is
paid on any later review of it. But | do not
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continued from page &8
myself regard this task, in a case of any
complexity. as being at all easy orstraight-
forward or unimportant. The Judge must
try and create a coherent intelligible nar-
rative. even though there may be several
relevantsub-plotstaking place atthe same
time as the main plot. He must try to
avoid unnecessary quotation and at the
same time ensure that his summaries do
not distort. He must not avoid the men-
tion of events to which any party reason-
ably attaches significance even if the sig-
nificance is not in his view very great. He
must remain objective, not slanting the
factsto suit hiseventual conclusion. And.
above all, he must be scrupulously accu-
rate, which can only be achieved by me-
ticulous verifying of references. This is
notadistinctly judicial skill, as any histo-
~rian would reasonably pointout. Butitis

ing more quickly undermines confidence
in a judgment than a sloppy, incoherent,
inaccurate and partial account of events
which are not even in issue.

The Judge must then identify the cru-
cial factual issues which do arise between
the parties. assuming (as is usually the
case) that there are some. Taking the
issues in turn, the Judge will usually
summarise the evidence given on behalf
of the respective parties bearing on the
point. [ emphasise the word 'summarisc'
because of course the Judge cannot and
should not attempt to set out all the evi-
dence in extenso. But where the issue is
one of primary fact (what was said or
done? What happened?) it is generally
desirable to mention the witnesses who
testified on the point and summarise their
cvidence of at all significant. and if the
issue arises from a conflict of expert evi-
dence it is necessary, however brietfly. to
summarise the effect or the competing
options.

The Judge must then say which evi-
dence he prefers and why and state his
conclusion on the factual issue. | have
elsewhere considered at some length the
problems which confront the judge when
trying factual questions (The Judge as
Juror:
lactual Questions. 1985 Current Legal
Problems p.1) and [ shall not repeat my-
self save to re-assert my view that these
are very often the most difficult and the
most anxious of judicial tasks. But the
judge of fact must say why he finds the
evidence of A reliable and the evidence of
B unreliable, why he accepts the opinions
of experts C and D in preference to those
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of E. F and G, and in some cases the basis
ofhis decision cannot be fairly understood
unless he makes plain that he simply can-
not accept the evidence of H. Whether he
goes further than that and makes an ex-
press finding of dishonesty is a question
for him, no doubt depending in part on the
certainty with which he has reached his
conclusion. If reaching a decision on
issues of fact, particularly primary fact, it
is often hard enough, giving reasons to
justify that decision is scarcely less so.
The demeanour of the witness is now, |
think, less highly regarded as an indicator
of the truth than it once was (op. cit. at p.
6 ¢t passim). That is why judges. in my
viewrightly.rely as faras they can on such
matters as inherent probability, inconsist-
ency with other uncontentious evidence.
proven inaccuracy and material self con-
tradiction. But the giving of reasons for
preferring one factual witness to another
remains difficult. It is not in itself very
helpful, as judges sometimes do, to de-
scribe a witness as 'impressive’. Both a
drill sergeant from the Brigade of Guards
and aregius professor may well be impres-
sive. But they are likely to impress in
somewhat different ways, and what mat-
ters is the particular qualities of the wit-
ness which were found to be impressive.
Again, | have never been very happy with
a formula much used by County Court
Judges in days past: "On every point on
which the evidence of A and B is in
conflict | prefer the evidence of A". No
doubt this was thought to render the judg-
ment proof against appeal. And no doubt
cases arise in which B pulls offthe consid-
erable feat of being quite wrong (whether
through unreliability or dishonesty) on
every single point. But | think such cases
are much rarer than the use of the formula
might suggest. My own experience has
usually been that the truth lies somewhere
between the two competing accounts: A
may have captured the lion's share of the
truth, but it is unusual for B to have been
so neglectful or so villainous as to have
captured no part or to have eschewed it
altogether.

The Judge will then identify the legal
issues which arise on the facts as he has
found them. In resolving these he will
summarise the parties' respective conten-
tions, make reference to the relevant legal
principles and analyse the relevant au-
thorities. It is often said that counsel in
argument cite too many cases of periph-
eral relevance. | sometimes wonder ifthis
disease, like gaol-fever, may not have

been communicated to the bench. If, of
course, a party founds his case on an
authority which the court considers irrel-
evant it will probably be necessary to
examine the case in detail to demonstrate
thatitisirrelevantand why. Butitisinmy
view symptomatic ofthe tendency toward
over-elaboration to which we are prone
that authorities which could without dis-
advantage have been left out of the argu-
ment nonetheless find a place in the judg-
ment. Where, however, a party advances
anumber of different arguments it is usu-
ally necessary to rehearse and express an
opinion on each, even if the first is ac-
cepted.

Itis sometimes of value if a Judge says
what his decision would have been had he
reached a different conclusion of fact or
law, or how, in such different circum-
stances. he would have exercised his dis-
cretion (if any). But the extent to which
this is desirable or useful or even feasible
depends very much on the nature of the
particular case.

By the end of the judgment the whole
ofthe Judge's thinking on the facts and the
law should have been laid bare, that all
who run may read. It should be fair to
assume that he has not been led to his
decision by matters he has not mentioned.
No cards regarded by him as significant
should remain face downwards or in the
pack. His decision may later be held to
have been right or wrong, but at least there
should be no real doubt what he decided or
why.

I turn now, not before time perhaps, to
arbitration awards. There are some arbi-
trations, those of the 'look-sniff variety in
particular, where there is really no room
for the giving of reasons: tapioca pellets
either are , in the experienced judgment of
atradearbitrator. of fair average quality or
they are not; whichever way his opinion
goes there is probably not much he can
usefully add by way of exegesis. But to
most arbitrations not of this kind the
grounds | have advanced in favour of
giving reasons generally apply. It is not
therefore surprising to find a strong bal-
ance of international opinion in favour of
the giving of reasons by arbitrators. Thus
the European Convention of 1961 pro-
vided that:

"The parties shall be presumed to have
agreed that reasons shall be given for the
aveard unless they:

(a) either expressly declare that rea-
sons shall nor be given or

continued on page 1)

July 1997



The Differences Between a Judgment and a Reasoned Award

continued from page 9

(h) have assented to an arbitral pro-
cedure underhich it is not customary 1o
give reasons for aveards, provided that in
this case neither party requests before the
end ofthe hearing. or of there has not heen
a hearing then before the making of the
award. that reasons he given". (Article
VIH).

Similarly the UNICTRAL Model Law
provides (in Article 312) that:

"the award shall state the reasons
upon which.it is hased. unless the parties
have agreed that no reasons are 10 he
given or the aveard.is an award on agreed
terms under article 30",

Mustill & Bovd well summarise the
traditional arguments in favour of
unreasoned awards and the objections to
them (Commercial Arbitration, 1982 pp.
541-2):

"First there was the peculiarly Eng-
lish practice of making awards without
reasons. Where the dispute turned on a
single shortissue of fact, this did no harm.
Very often the arbitrator was chosen for
his prestige and experience ina particular
trade. lis decisionwas intended (o result
Sfrom a swift and authoritative apprecia-
tion of the data placed before him. rather
than from a consciously reasoned analy-
sis of the evidence and arguments. Deci-
sions of this kind are not readily explained
invriting, particularly by persons whose
skills lie in the field of commerce. not
lunguage.: and the labour required to
Sformulate an explanation would conpro-
mise the speed which is essential 1o this
What the parties
wanted was the answer, not the arbitra-

wpe of arbitration.

tor's account of how he arrived at it. In
more complex cases, hovever. the prac-
tice of publishing unreasoned avardswas
ohjectionable. The parties had spent time
and money in adducing evidence and ar-
gument. The losing party had a right to
knove why he had lost. and the vinner fo
know why (as might ofien happen) the
amount awarded as less than he had
claimed.  Moreover, if no explanations
were given, and the avard lay between the
nvo extremes for which the parties had
contended. it might he suspected that there
had been an exercise in rough justice hy
the umpire. or some kind of bargaining
henvveen the arbitrarors. rather than proper
analvsis of the evidence art issue.  This
defect was keenly felt by foreign parties.
accustomed o systemsvhere reasons ywere
given as a matter of course. or were re-
quired by law.  Furthermore. an
unreasoned avward might well be useless

" July 1997

1o the successful claimant. since incertain

Jurisdictions such an award is not capable

of enforcement.”

Even before the .{rhitration Act 1979
it was the practice of many arbitrators,
particularly (and to the credit of the Lon-
don Maritime Arbitrators' Association) in
the maritime field, to give reasons as part
of an award or on a privileged basis, even
in the absence of any request for an award
inthe form ofaspecial case. But it was the
policy of the 1979 Act to encourage rea-
soned awards. In the Oinoussian Virtue
(Schiffartsagentur Hamburger Middle
Last Line GmblH v Virtue Shipping Cor-
poration [1981] 1 L1.533 at 537) Mr Jus-
tice Robert Goff (as he then was) said:

"It is widely helieved that one of the
chief benefits of the Act is that reasoned
awards it is, [
helieve, the general practice of maritime
arbitrators to give reasoned awards as a
matter of course, and I trust that it either
has. or will. hecome the general practice
of all English arbitrators to do so."

In the Ninemia (Trave Schiffarts-
gesellschaft mbH & Co KG v Ninemia
Muaritime Corporation [1986] QB.802)
Sir John Donaldson. MR defined a rea-
soned award (at 807D) as

"one which staites the reasons for the
Jor the Court
1o consider any question of the law arising
therefirom",
and observed (at 808B):

"the giving of reasoned avvards is 1o be

will he readily given,

award in sufficient detail

encouraged. for, aswas said at para. 26 of

the Commercial Court Report on Arbitra-

tion (1978) (Cmnd. “284): 'the making of

an avward is. or should be, a rational
process. Formulating and recording the
reasons tends to accentuate its rational-
ity' . Whilst the parties could execute an
exclusion agreement and so prevent any
appeal. it would be unfortunate if arbitra-

tors were 1o come to regard the making of

the reasoned award, in the absence of a
request to do so. as giving hostages 1o
fortune. The importance of this factor will
vary in differing circumstances. as (it) is
ahwvays the case with matters going to the
exercise of a discretion.”

The Master of Rolls' reference to hos-
tages to fortune may nonetheless strike a
chord in many an arbitral breast, and such
arbitrators may ruefully recall the advice
which Lord Mansfield is reputed (I think
implausibly: but see Potter, op. cit at p.
42) to have given to the Judges of the
Court of King's Bench:

"Consider what you consider justice

But
never give your reasons:  for vour judg-

requires. and decide accordingly.

ment will probably he right. bt vour

reasons will certainly be wrong. "

Iflamrightas to the general bias. here
and abroad. in favour of reasoned awards,
one might have expected to find some
explicitendorsement of'the practice in the
1979 Act. Asitis. the Actapproaches the
matter in what seems to me rather an
oblique manner. The relevant provisions
are sub-sections (5 ) and (6) of section I,
which provide:

(3) Subject 10 subsection (6) below. if an
award is made. and on an application
made by any of the parties to the
reference
(a) with the consent of all the parties

1o the reference. or

(h) subjectiosection 3 below. with the
leave of the court,

it appears to the High Court that the
award does not sufficiently set out the
reasons for the award. the Court may
orderthe arbitrator or umpire con-
cerned to state the reasons for the
avard in sufficient details to enable
the Court. shouldanappeal be brought
under this section. to consider any
question of the law arising out of the
avward.

(6) [n any case vwhere an avard is macle
without any reason being given. the
High Court shall not make an order
under subsection (3) above unless it is
satisfied -

(a) that before the avward was made
one of the parties to the reference
wave notice to the arbitrator or
umpire concerned that a reasoncd
avard vwould he required. or

(h) that there is some special reason
why such a notice was not given.

(Section 3 of the Act of course con-
tains the limited power conferred on par-
ties to agree that any right of appeal under
the Act shall be excluded). So whereas a
Judge is ordinarily obliged, with very few
exceptions to give reasons for every deci-
sion he makes, an arbitrator is not, at any
rate, unless asked. Even ifasked. heis not
bound to comply. He may be then ordered
by the Court to give reasons under section
1(5).

But such an order is by no means
automatic. In considering whether to ex-
ercise its discretion to make such an order
the Court will be much influenced by the
prospect of leave to appeal being given if
an order were made and full or fuller

continued on page 11
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reasons were given. Another obvious
difference between the position of the
Judge and the arbitrator may be noticed
here.

A Judge whose reasoning is deficient
may be criticised and may be reversed. but
he cannot be ordered to supplement or
elaborate his defective offering. What he
has not written he has not written. A re-
trial may of course be ordered. but it would
always (or almost always) be by a differ-
ent Judge. Tosome of these points | must
return.

How, then, should an arbitrator ap-
proach the question of whether to give
reasons or not? Mustill & Boyd consider
this question (op. cit., at p. 332-3):

"In contrast 1o the position before the
1979 Act ywhen the arbitrator had. within

limits, adiscretion as towhether a point of

’./u'.ﬁ'hould be raised for the decision of the

Court, the arbitrator no longer has any
part (o playv in deciding whether a ques-
tion of lavw should or should not he the
subjectofanappeal. 1tis forthe partvvho
wishes (o preserve his right to apply for
leave 1o appeal 1o give notice to the arbi-
wrator before an avard is made that u
reasoned avward is required: if he receives
such notice the arbitrator should incorpo-
rate his reasons into the aveard. Even if he
does not receive such notice the arbitrator
may. if he thinks fit, publish an avward
which sets out his reasons on its face. But
an wward in this form may be the subject
of an appeal even though the reasons are
setout spontancously and not in response
10 a notice that a reasoned avard was
required. . n arbitrator ywho volunteers
an aveard in this form is. in effect. inviting

he losing party to appeal. Unless that is
what the arbitrator really intends. he
should avoid the possibility of the losing
party having second thoughts about a
decision not to appeal by delivering his
reasons as a separate document stated not
1o form part of his avard”.

In Warde v IF'eedex International Inc.
[1984]L1.310at3 15 MrJustice Staughton
also considered the question. He said this:

"Hoveever, Lwould respecitfully agree
with the proposition, which I take 10 he
inherent in the judgment of Mr Justice
Robert Goff (in the Oinoussian Virtue)
that parties (o an arbitration other than

one whichraises only a simple question of

Jactare entitled. if they wish, to be told the
reasons for the arbitrator's conclusion.
Deould suggest the practice should he
as follows:
(a) If any one party requests o rea-

soned wward, the arbitrator should make a
reasoned avard, save in very exceptional
circumstances.

(b) If both parties ask that there should
not be areasoned aveard, the arbitrator should
respect their wish:
asked, provide reasons in a separate docu-
ment which is not incorporated in the award
and does not form part of it.

(¢) If one party says that there should not
be a reasoned aveard and the other says noth-
ing. the arbitrator should not make a rea-
soned avard. But ifhe is doubtful whether the
other party is aware of his rights. the arbitra-
1or should consider ywhether it would be right
10 ask him.

(d) The difficult case is where nothing is
said by either party. [n those circumstances
the arbitrator should again consider ywhether
it would be right to ask the parties what form
of avvard they want. But there will be some
arbitrationswhere the parties are represented
by sophisticated advocates ywho are as famil-
iar with arbitral lavwe as the arbitrator. It
would be an impertinence to ask them if they
were aware of their rights. Insuch a case the
arbitrator vwould be justified in assuming that
hoth parties wanted an award that vwould be
final "

The giving of privileged reasons, that is
reasons for the information of the parties but
not forming part of the judgment and not
available for consideration by any reviewing
court, is a luxury denied to judges. They are
reduced to the expedient, which often proves
vain, of describing a decision as closely based
on the peculiar facts of the case and so unsuit-
able to form any kind of precedent. | should,
however, emphasise that where an arbitrator
makes plain his intention that reasons are not
to form part of his award the Court will respect
that intention: an appeal to the Court under
section |1 (2) of the 1979 Act only lies on a
question of law arising out an award, and a
question arising out of privileged reasons not
forming part of the award would not therefore
within the sub-section. Furthermore, in con-
sidering whether to grant leave to appeal the
Court will not consider material extrinsic to
the award itself, and will not therefore look at
privileged reasons which are ex hypotesi ex-
trinsic. These points were recently made very
plain by the Court of Appeal in Universal
Petroleum Co Lid (in Lig) v Handels und
Transporigesellschaft mbH [1987] 2 All ER
737.

The crucial question for any arbitrator to
make about a reasoned award is of course
what should it contain? The first ingredient is
one which will never appear in any judgment,
recital of certain formal and not so formal

but he should also, if

matters. [ gratefully adopt what Mustill
& Boyd (op. cit. at p. 553) say on this
subject:

"It must. however, be borne in
mindthat althoughthe shape and mode
of expression of a reasoned award
under the nev system may be different,
the content of a reasoned avward will
not differ substantially firom that of a
special case. For example. although
the aveard may no longer have a sepa-
rate section headed "Recitals". the
material which was formeily grouped
under this title ought nievertheless to
be set out. Thus, the award ought to
give particulars of the contract from
which the dispute arose; of the arbi-
tration agreement; of the arising of a
dispute hich fell within an agree-
ment; of the manner inwhich the arbi-
trators were appointed, or (ifthe award
is made by an umpire) of the fact that
the arbitrators have disagreed and the
umpire has entered on the reference:
of the proceedings in the reference,
whether they vere written or oral,
whether oral evidence was given, and
so on. If the ayvard may have to be
enforced abroad, the inclusion of some
at least of those particulars may be
essential. Even ifnot, they ought to be
included in order to foreclose disputes
about jurisdiction, and to give the
Courtanimmediate picture of the type
of dispute in respect of which leave to
appeal is being sought."

I also adopt their footnote:

"So. for example. if the reference
is conducted hastily, with a view to a
quick award. the arbitrator should
place the fact on record. So alsowith
any other aspect of the arbitration,
which the Court maywish to consider,
when deciding whether to grant leave
to appeal. The inclusion of introduc-
tory material is more, not less. impor-
tant under the new and less rigid sys-
tem. for the general shape of the refer-
ence may have a powerful influence on
the exercise of the much wider juris-
diction to withhold leave to appeal.”

Itis not suggested that a statement
of these matters is essential to the
validity of the award. But the reasons
for including them are persuasive, and
it is conventional to do so; thus an
award prefaced in this way has an air
of competent professionalism about it.

But of course it is the substance of
the award which really matters. Here

continued on page 16
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my task is easy and the demands on my
creativity slight, because in Bremer
Handelgesellschaft mbH v Westzucker
GmbH (No. 2) [1981]2L1.1130 at 132-3
Lord Justice Donaldson (as he then was)
summarised the requirements of a rea-
soned award under the 1979 Act in a
passage which later judges have done little
more than annotate. Despite the length of
the passage I think I should, because of its
importance, quote it in full.

"It is of the greatest importance that
trade arbitrators ywworking under the 1979
Act should realize that their whole ap-
proachshould now be different. At the end
of the hearing they should be in a position
to give a decision and the reasons for that
decision. They should do so at the earliest
possible moment. The parties will have
made their submissions as to what actu-
ally happened and what is the result in
terms of their respective rights and liabili-
ties. All this will be fresh in the arbitra-
tors' minds and there will be no need for
Sfurtherveritten submissions by the parties.
No particular form of award is required.
Certainly no one ywants a formal 'Special
Case' Al that is necessary is that the
arbitrators should set out what, in their
view of the evidence. did or did not happen
and should explain succinctly why, in the
light of what happened. they have reached
their decision and what the decision is.
That is all that is meant by a 'reasoned
award'.

For example, it may be convenient (o
begin by explaining briefly how the arbi-
tration came about - "W sold to Y 200 tons
of sovabean meal on the terms of GAA1"TA
Contract 100 at USSZ pertonc.i.f Bremen.
X claimed damages for the non-delivery
and we are appointed arbitrators. " The
award could then briefly tell the factual
story as the arbitrators saw it.  Much
would be common ground and it vwould
need no elaboration. Butwhen the avvard
comes to matters in controversy, it would
be helpful if the arbitrators not only gave
theirview of what occurred, but also made
it clear that they have considered any
alternative version and have rejected it,
e.g. "The shippers claimed that they
shipped 100 tons at the end of June. We
are satisfied that this vwvas not the case.”
The arbitrators should endvith their con-
clusion as to the resulting rights and li-
abilities of the parties, There is nothing
about this which is remotely technical,
difficult or time consuming.

It is sometimes said that this involves
arbitrators in delivering judgments and
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that this is something that requires legal
skills. This is something of a half truth.
Much of the art of giving a judgment lies
in telling a story logically, coherently and
accurately.  This is something that re-
quires skill. but it is not a legal skill and is
not necessarily advanced by legal train-
ing. It-is certainly a judicial skill, but
arbitrators for this purpose are Judges
and will have no difficulty with it. Where
a 1979 Act avvard differs from a judgment
isinthe fact that the arbitrators will not be
expected to analyses the law and the au-
thorities. 1t will be quite sufficient that
they should explain how they reached
their conclusion, e.g., "We regarded the
conduct of the buyers., as we have de-

scribed it, as constituting a repudiation of

their obligations under the contract and
the subsequent conduct of the sellers, also
as described, as amounting to an accept-
ance of that repudiatory conduct putting
an end to the contract.”" It can be left to
others to argue that this is wrong in law
and to a professional Judge. if leave to
appeal is given, to analyse the authorities.
This is not to say that where arbitrators
are content to set out their reasoning on
questions of law in the same way as Judges.
this will be unwelcome to the Courts. FFar

from it. The point which | am seeking to

make is that a reasoned award, in accord-
ancewiththe 1979 Act. iswholly different

from an award in the form of a special

case. It is not technical, it is not difficult
to dravw and above all it is something
which can and should be produced

promptly and quickly at the conclusion of

the hearing. That is the time vwhen it is
easiest to produce an award with all the
issues in mind."

It may be worth mentioning three judi-
cial glosses on Lord Justice Donaldson's
exposition. InJ /{ Rayner (Mincing Lane)
Ltd v Shaker Trading Co [1082]2 L1.632
at 636 the Judge said:

"So far as principle is concerned., it
seems to me plain under the new Act
awards of arbitral tribunals should not be
scrutinized with an over-critical or pe-
dantic eye and the Court should not insist
that every factual 't' is crossed and every
argumentative 'i' is dotted. [ vould. with
respect, adopt and apply to this case the
observations of Lord Justice Donaldson
in Bremer Handelgesellschaft mbH v
Westzucker GmbH (No. 2) [1981] 2
Lloyd's Rep.130atp. 132. Itis nonetheless
apparent from what he says that the arbi-
trators should set out what. on their view
of the evidence, did or did not happen, and

should explain succinctlvwhy, inthe light
ofwhat happened. they reached their deci-
sion and vwhat their decision is"

In Hayn Roman & Co SA4 vCominter
(UK) Limited [1982] 2 L1.458 at 464 Mr
Justice Robert Goff said:

"So [ conclude that on all these points
the matter should go hack to the Commit-
tee of Appeal:; [of the Coffee Trade Fed-
eration]. | reach this conclusion with
much regret in view of the passage of time
that has elapsed. But my attention has
been drawn to the recent judgment of Lord
Justice  Donaldson in  Bremer
Handelgesellschaft mbH v Westzucker
GmbH (No. 2) [1981] 2 Lloyd's Rep.130
inwhichthe learned Lord Justice did refer
in the course of his judgment to the rea-
sonswhichshould be given by arbitrators.
[ think it is clear from that account given
by Lord Justice Donaldson that it is in-
cumbent upon arbitrators. in giving their
reasons, to explain on what basis they
have rejected contentions that have been
advanced before them. They are not being
asked to go into great detail:  they are
simply being asked to deal with submis-
sions which have been advanced before
them because this is just the kind of matter
which the parties. if their contentions are
rejected, may wish to pursue on appeal.
Anyway. as a matter of commonsense,
they are entitled to know vehy their conten-
tions have been rejected. Each of the three
points on which | have decided the matter
should go back to the Committee of Ap-
peal for further reasons are points in
which contentions were advanced by the
buyers but the award, with all respect to
the Committee of Appeal. does not have
sufficient detail in it to explain vwhy the
contentions ere rejected. | therefore
order that the wward be remited to the
arbitrators for these matters to be clari-

fied "

Finally, in the important case of (/ni-
versal Petroleum already referred to the
Court of Appeal said (at 748j):

"A reasoned award is usually re-
quested in order to lay the foundation for
apossible application for leave to appeal.
Anarbitrator should therefore remember
to deal in his reasoned awards with all the
issues which may be described as having
a 'conclusive' nature, in the sense that he
should give reasons for his decisions on
all issues which lead to conclusions on
liability or other major matters in dispute
onhichleave to appeal may subsequently
be sought.  Such issues should not be

continued on page 17
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difficultroidentifv. andthe arbitrator should — private consensual procedure forresolv-  [f a party wishes to raise a point on an
if necessary be reminded about them. Byt ing disputes: why should the law insist  appeal to the High Court, he should invite
all that an arbitrator has to bear in mind in-~ on the observance of practices notessen-  the arbitration tribunal to make the neces-

that connection is effectively summarisedin - tial to justice (at least in a narrow sense)  sary findings in the award; of no such
the judgment of Sir John Donaldson MR in - and not related to any function whichthe  findings are made. he can apply 1o the

Bremer Handel- gesellschaft mbH v Court has to perform? Courtforan order, unders. 1 (3) of the Act,

Westzucker GmbH (No. 2) [ 1981 ] 2LIovd's Second, it is not necessary — and  for further reasons to be given, though he

Rep. 130 ar p.133." probably not even desirable — that an  should notexpectthe Courtitoreact enthu-
One further point relevant to the con-  arbitratorshouldattempt, asajudgedoes,  siastically in a case of this kind."

tents of a reasoned award, may be taken  to summarise the evidence given by the Other, similarly discouraging, state-

from Mustill & Boyd (op. cit. . at 333). parties on each disputed factual issue.  mentsabound: see Hayn Roman, supra at

“Where he has been asked for a rea-  Nor, save perhaps where the arbitrator 462, The Nimeira [1983] 2 Lloyd's Rep.
soned avard he should set out the facts and — has been asked before making hisaward 424 at 429; Bulk Oil (Zug) 4G v Sun
legal reasoning on which his decision is ~ to set out in his reasons the evidence  /International Ltd [1984] | Lloyd's Rep.
hased. Since the Court has power on ap-  uponwhichaparticular findingof fact(if 531 at 533; Universal Petroleum, supra at
peal tovary the aveard it is not necessary: for - made) is based, should the arbitrator set ~ 744-8. Mustill & Boyd, op. cit., at 541.
the arbitrator to make his decision subject  out all the relevant evidence on a point.  Some judges have expressed the view that
to the decision of the Court, or to make an This perhaps deserves a little elabora-  the Court has no power under section 2
alternative aveard to task effect ofthe Court’s - tion. As Lord Justice Kerremphasisedin ~ (5)(b) to order arbitrators to set out all the
@’;\ci.vinni.s‘d[/ferent_/i‘omhis own. Butthere  Universal Petroleum, supra at 744), an  evidence: The Nimeira, supra at 429,
7%1_1/ be issues of fact or matters of discre-  arbitrator's primary findings of fact are ~ Mafracht v Parnes Shipping Co SA. The
tionwhich, although irrelevant on the arbi-  final and intended to be immune from  4ppollonius [1986] 2 Lloyd's Rep. 405 at
trator's view of the law, may become rel-  review by courts in the absence of mis-  414. Whether that be so or not, | at least
evantifthe court takes a different view. The  conduct, such as breaches of the rules of ~ am aware of no such order being made
arhitrator should 1y 1o anticipate this and  natural justice. But a party who has, or  under the 1979 Act: any advocate who
should state in his aveard vwhat his decision  fears he has, lost an arbitration on the  obtains such an order will, I think, have

would have been on those issues of fuct o facts understandably wishes to continue  cause to feel pleased with himself.

how he would have exercised his discretion. thestruggle. Since an appeal only lies on Third, arbitrators should not ask or
if it had been relevant to his decision.” aquestion of law, and since the question  permit the parties to submit draft findings

I am now, | hope, in a position to iden-  whether there is any evidence to support  of fact after the conclusion of the hearing.
tify what seem to me to be the most impor-  a finding of fact is accepted as being a  This practice has rightly been described

tant differences between a judgment and a  question of law (Nello Simon v A/S M/S by Lord Justice Donaldson in Westzucker,
reasoned award, and | do so by way offinal ~ Strum (1949) 83 Lloyd's Rep. 157), it supra, at 1323) as one of the most perni-
summary. does notneed a very ingenious lawyerto  cious features of the old special case pro-
First, even where a judge knows (as he  recognise a question of law so framedas  cedure. Each party submitted findings
often does) that the losing party is bound or  the most helpful means of transferring ~ which it hoped would, if accepted, state
almost bound to appeal, prospect of appeal  the factual debate from the arbitral arena  the other party out of Court. The tempta-
has no effect on the contents of the judg-  into the court. But the courts have been  tion existed for the arbitrator, having de-
ment (save sometimes in the inclusion of  as discouraging as they possible could cided which party was to win, to accept
Aylternative findings) or on the judge's duty — well be. In .irthens Cape Naviera S4 v that party's draft findings so as to do just
YKo give reasons. Even where the right of  Deutsche Dampfschiffartsgesellshaft  that. This was, plainly, an abuse. The
appeal is restricted, as on questions of fact ~ 'Hansa' 4G, the Barenbels [1985] 1 arbitrator's findings of fact are immune
in appeals from decisions of Official Ret-  Lloyd's rep. 523 Lord Justice Robert  from review. But they should be his

erees, it is not (I think) the practice for  Goff said: findings, and not those of counsel for the
reasons to be given less fully. By contrast, "It is conceivable that an appeal on  winner.
the statutory duty of the arbitrator underthe  such a question may lie under s.1 of the Fourth, it is not incumbent on an arbi-

1979 Act is not to inform the parties why /979 Act: though appeals of this kind  trator in stating reasons (and again, prob-
they have won or lost but to place the Court  will be at least as much discouraged  ably not desirable) to give an assessment
in a position to decide, whether or notthere  under that Act, as were special cases on  of the witnesses and a detailed statement
is a question of law arising out of the award  similar points under the old procedure  of his grounds for preferring the evidence
which meri's the grant of leave to appeal  (sce. for example, Mondial Trading Co  of A to B or the expert evidence of C to
and, if so. to decide the appeal. | ventureto  GmbH v  Gill & Duffus  thatofD. These are not matters subject to
emphasise this point because the authori-  Zuckerhandlesgesellschaft GmbH  the review of the Court, and so reasons of
ties do so: sece for example, T'he Ninemia, — [1980] 2 Lloyd's rep. 376). But, if such  this kind are not called for under the Act.
supra: Universal Petroleum, supra; Mustill — anappeal is to he brought, it mustin our  The arbitrator may say as much or as little
& Boyd, op. cit., at 548. Whatever the  judgment be hased on material vwhichis  as he thinks necessary for the enlighten-
general arguments in favour of telling par-  contained in the award and reasons of — ment of the parties. To that end it is
ties why they have won or lost, this is not  the arbitration tribunal. and cannot be  sometimes helpful to state that the evi-
something which the Actfully orasamatter ~ hased on extraneous evidence as is done  dence of a particular witness or witnesses
of course requires of an arbitrator. Thereis  here, for example, it is sought to allege  was not accepted. And | would endorse
a certain logic in this. Arbitration is a  misconduct on the part of an arbitrator. continued on page 19

July 1997



.

The Differences Between a Judgment and a Reasoned Award

continued from page 1~

this observation of Mustill & Boyd, (op.
cit., at 552):

"Where a party has argued for a find-
ing of fact with which the arbitrator does
not agree, the award should state explicitly
that the allegation has not been proved.
Otherwise there may be a suggestion that
the matter has been accidentally over-
looked."

My fifth point of difference (like some
of its predecessors) is not truly a point of
difference, but | hope is a point worth
making. It is, however, a point which |
make with diffidence since it rests largely
on ajudgment of my own which may well,
for all I know, be disapproved of in appeal.
But it has not, so far as | know, been
disapproved yet, and accordingly with all
appropriate reservations [ quote it

"What documents the arbitrators

@’D{)ose to annex for that purpose ie. of

giving reasons under the 1979 Actis. inmy
Judgment, very much a matter for them. [t
may be useful to annexe contract docu-
ments to avoid extensive summary, or it
may not. There is certainly, to my knowl-
edge, no authority in favour of annexing
telex exchanges relevant to an issue such
as repudiation or renunciation and the
authority of Thomas Borthwick (Glasgow)
Ltd v Faurse Fairclough Limited //968] |

Lloyd's Rep. 16 at p. 23. may be said to be
plainly against it.

That was a special case. But with a
reasoned award under the 1979 Act it is,
inmy judgment, more desirable that arbi-
trators should summarise the conclusions
they drew from primary documents rather
than annexing them. If material is an-
nexed it is very hard indeed for the Court
1o resist the temptation to put its own
construction on, and thus make its own
evaluation of. such documents. That is
not the Court's task. [ do not think it
arguable that the arbitrator's failure to
annexe these telexes, despite the charter-
ers' very explicit request, ywas miscon-
duct." (The Appollonius, supra at 412-
413).

That case was not, | should make
clear, one in which the correct legal con-
struction of a written document was ‘in
issue. In such a case an arbitrator could
not give adequate reasons without annex-
ing the document or citing all relevant
parts of it. The case concerned the effect
of certain telexes which formed part of a
course of conduct. | held that the arbitra-
tors, although asked, had not
misconducted themselves in not annex-
ing them. [ did, however, add (at 416):

"Plainly the arbitrators discounted
the telexes as throwing little or no light on

the charterers' intentions but it would
have been better if they had stated, how-
ever briefly, the view they took..."

My sixth and last point is this. An
arbitrator is not called upon to make any
detailed analysis of the legal principles
canvassed before him or to review in any
detail the legal authorities cited. It is
enough if he briefly summarises the argu-
ments put to him and expresses his legal
conclusion in a way that makes it intelligi-
ble. I have no doubt that Redfern &
Hunter are right when they say (Law and
Practice of International Arbitration, 1986
at 29.i):

"However, it should perhaps be borne
in mind by such tribunals that what the
partiesiant is areasoneddecision, rather
than a legal dissertation.”

On that practical note | end. I feel sure
[ have exhausted my audience, if not my
subject. And I do not at all costs wish to
provoke Lord Hallsham, who has kindly
undertaken to chair this meeting, into re-
peating an observation which he made on
the floor of the House of Lords on the 8th
of February 1979 (House of Lords De-
bates, col. 867):

"Enough is enough, in my judgment,
and Bingham was enough - perhaps too
much".

Rothwells — A Hi-Tech Case

The June issue of Brief, journal of
the Law Society of Western Australia
_ carries an article by Terry McAdam of
;’jfithe Court Services Directorate on the

" roleoftechnology in the Rothwells trial.

The trial itself was a huge undertak-
ing and it is evident that its duration
would have been lengthened had not the
courtbeen infavourofalargely paperless
trial and taken steps to ensure that appro-
priate technology was used wherever
possible.

As it was, the trial lasted |5 months
(with over one month to hearthe Crown's
closing address alone) and produced
12,424 pages of transcript. Evidence
washeard from 174 witnessesand 15,369
documents were tendered as evidence.

An imaging system was used to scan
and store the huge amount of documen-
tation required. The courtroom was set
up so that all participants had access to
monitors in order to view documents,

and monitors were provided on the

judge's desk, his associate's desk, the

Bar table, the dock, the press room, the
witness box, and the jury box. Docu-
ments were displayed via two distribu-
tion zones, one servicing the jury/press
and one servicing counsel/judge/witness,
as the court decided that it would not be
appropriate for the jury/press zone to
view certain documents.

The judge's associate had the task of
displaying all documents to the court
and had access to two monitors, one of
which retrieved and displayed imaged
material and the other viewed the image
presented to the court. It was herrespon-
sibility to control the image distribution
zones.

The electronic proceedings also al-
lowed for a running transcript service,
involving the transmission of the hear-
ing to the transcript contractor's office
where itwastranscribed and downloaded

to the judge's and prosection's laptop
computers during lunchbreaks and at
the end of each day's sittings. Software
also enabled key word searches, note-
making and date searches of the tran-
script.

At the end of the day, it was felt that
the conducting of the Rothwell proceed-
ings in an electronic environment was a
succesfulexercise with muchto be learnt
from it.

There were inevitable problems, in-
cluding the limitations of the technol-
ogy used and its redundancy. However,
it was equally felt that the use of an
electronic environment in this way not
only overcame many of the time, space
and distribution problems attached to
presenting evidence in a trial of this
nature and magnitude but also had the
added benefit maintaining the concen-
tration and interest of the jury by adding
variety to the proceedings.
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