an counsel sue for Their Fees?——

By David Garnsworthy, LLB, BA, editor The Costs Newsletter
The following is reprinted with permission from The Costs Newsletter (Vol.5, No 10, October 1996), the Law Society of

The Plaintiff is a Queen's Counsel in
Western Australia and in other states,
the defendants to the Proceedings prac-
tice as Barristers and Solicitors in Part-
nership in Western Australia. The Plain-
tiff sued for the balance of fees alleged
owing at$767,033.33 plus interest. The
statement of claim set out several courses
of action. The defendants applied to
strike out the whole of the Plaintiff's
Statement of Claim on the ground thatno
reasonable cause ofaction was disclosed
or alternatively it was an abuse of proc-
ess. Judgment was also sought against
the Plaintiff on the basis that the defects
alleged could not be cured by way of
amendment. The acting Master was to
hear the matter but without doing so the
application wasreferred to the Full Court.

Several courses of action were al-
leged. Firstit wassaid thatthe Court had
the jurisdiction to enforce the undertak-
ings of its offices and to supervise their
conduct. Secondlythe Plaintiffrelied on
the inherent jurisdiction. Thirdly the
Plaintiffrelied on contract and finally on
misleading and deceptive conduct under
the Trade Practices Act. In support ofits
application the defendants argued the
Barrister couldn't not sue for his fees
incurred as a barrister conducting pro-
ceedings before the court. Further reli-
ance was placed on section 65(1) of the
Legal Practitioners' Act 1893 which pre-
ventsa practitioner from suingtorecover
fees until a bill has been served on the
party charged. It was alleged that this
has not been done and that there had
been no compliance with the require-
ments of section 65(3). The sub-section
requires each Bill of Costs to contain an
endorsement in the terms of the sub-
section. The endorsement to the effect
that the party charged has the right to
request taxation of the account. Further
itwasargued that failures tocomply with
that requirement was fatal to the action;
Zizza v Seymour [1976] 2 NSWR 135.
Held: By Kennedy ACJ, & RowlandJJ

Western Australia

that it was not appropriate to resolve
these questions by way of summary
proceedings, Rowland J commented
that the procedure of referring the mat-
ter directly to the Full Court without the
Master first giving reasons was not to
be encouraged. The defendants' sum-
mons was therefore dismissed.

Shand v Doyle & Ors lib no. 960510
16 September 1996.

Editor: Thedecision ofthe Court
notto decidethe many important issues
raised was in some respects not surpris-
ing but Kennedy J and Rowland J both
produce reasons examining the issues
in some detail withoutreaching definite
conclusions.

""His Honour also noted
that the argument that a
Barrister is not able to sue
forfeesinvolvedthefiction
thatthe Barrister's fee was
an honorarium."

Kennedy ACJ doubted whetherthe jus-
tifications advanced for the continua-
tion of the rule about Barristers not
suing for their fees were of doubtful
relevance for the final decade of the
twentieth century. Further His Honour
had some difficulty in understanding
why Counsel should be sable torequire
payment of fees in advance of accept-
ing a brief and thereby avoid the prob-
lems of instituting proceedings for the
recovery of fees. The decisions from
New Zealand and Canada were not of
great assistance. The Canadian cases
at least assume "that a person practis-
ing as a barrister and Solicitor is enti-
tled to sue for fees in respect of services
as a Barrister". Kennedy ACJ decided
the plaintiff should at least be given the
chance of testing the position and there-
fore summary judgment should not be
granted. The policy considerations re-

lating to the rule has not been evaluated
inrecenttimes. Kennedy ACJalso com-
mented (reasons page 13)that ifa Barris-
ter is entitled to sue for fees then it is not
apparent why the Barrister should be
excluded from the operation of part 6 of
the Legal Practitioners' Act and not sub-
ject to any statutory control over fees.
Rowland J noted that the Legal Practi-
tioner' Actin Western Australiahasnever
given power to a Barrister to maintain a
claim torecover fees. Some have raised
the interesting question of whether a
legal practitioner practising as both Bar-
rister and Solicitor could sue for fees but
a Barrister who is not practising as a
solicitor is unable to do so. Public policy
to supportthe rule that a Barrister cannot
sue exists but there seems to be little else
supporting it. His Honour also noted that
theargumenta Barrister isnot able to sue
for fees involves the fiction that the Bar-
rister's fee was an honorarium. It might
now be time to look at that rule again.
Counsel for the Plaintiff had argued that
section 65 ofthe Legal practitioners' Act
didnotapply to therelationship between
barrister and instructing solicitor. His
Honour did not decide the point and
noted that if the accepted rule applied
that the Barrister could not sue for fees.
The requirement about placing a state-
mentonhisaccountenabling theclientto
call for taxation seem to be rather unu-
sual. This highlighted another interest-
ing point about whether the client as
against the solicitor should be liable if at
all in contract. His Honour said, "at the
moment, | am not aware of any binding
authority which would make it necessary
for the trial judge to follow the common
law rule, notwithstanding its antiquity, if
it be considered that the policy reasons
for the rule no longer apply and, if the
context of the constitution and profes-
sion within Western Australia, it was
said that it should not apply." It is not

clear that the reasons of the court are
continued on page 8
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can counsel Sue for

NT Copyright Policy Their Fees?

cont from page 7

The NT recently adopted a new policy in respect of copyright in legislation. Details

as published in the Government Gazette follow: necessarily authority for anything since

neither the acting Chief Justice nor
Rowland J reached a concluded view.

For the information of the public, the North-  +  the publication must not indicate di- | However there is comment in both the

ern Territory hasadopted the following policy rectly or indirectly that it is an official | Written reasons suggesting that the time

in respect of copyright in legislation with version of the material; has now arrived for areview of the basic

effect from 8 October 1996: + thearms of the Northern Territory must | policy position. If the court finds that

1. Copyright legislation in Northern Terri- not be used in connection with the pub- | policy considerations no longer justify a
tory Legislation isowned by the Attorney- lication of the material; and barrister being unable to sue then there
General. The Attorney-General asserts  «  the material must be accurately repro-

may be a very interesting situation cre-

copyright on behalf of the Northern Terri- duced inacontext that does not mislead. .
tory. 4. TheNorthern Territory reservestheright ated.' ,[,t Is not be){on.d the realm of
2. "Legislation' includes to revoke, vary or withdraw its permis- possibility that the t.rlaljudge could find
* Billsintroduced by Ministers into the Par- sion on reasonable notice, in generalor: | thatalthoughaBarrister cansue Counsel
liament of the Northern Territory « in relation to specified publishers or | Willbesubjecttotherequirementsofpart
* Acts of the Parliament of the Northern classes of publishers; or 6 of the Legal practitioners' Act and
territory + inrelationto specified legislation of the | thereforerequiredto endorse the account
* regulations, rules, by-laws, codes of prac- Northern Territory or classes of such | with the advice contained in the section
ticeand instruments made under an Act of legislation. 65 of the Act. Failure to comply with
the Northern Territory. 5. Requests to reproduce non-legislative . ' .
 anyexplanatory material published in con- ma‘t]erial, for wEich the Northegn Terri- ;eql;lrements _for fs ection 65 (_:O.uld be
nection with legislation. tory owns copyright, should be sent to ata to, an actlc?n orrecovery: Bowefq
3. TheNorthern Territory grants permission the Attorney-General. An applicant for Buchbinder Vitensky v Vanning [Li-
to any person to publish or deal with any waiver of copyright will generally be brary No 960325]. There are other
legislation of the Northern Territory in required to provide an undertaking that | interesting issues to be raised and ulti-
accordance with the following conditions, he or she will reproduce the material | mately dealt with by the court. For
and the Northern Territory will not assert accurately and acknowledge thatthere- | example, the Plaintiff is arguing that his
rightsofcopyrightinany legislation where production of the material is by permis- | action is based on contract but if that is
these conditions are met: sion of the Northern Territory. the case then presumably there must be

an argument about whether:

(a)  section59ofthe Legal Practition-

A Member Services s Act applies; and

(b) if it does whether or not such

f agreement has been reached as
l]pdate complies with the requirements

of the section.
The outcome of the judgment will

The L iety i - A long-standi ticipant i . . . .
¢ Law So.uety is pleased to a.n ong-stancing participant tn obviously be awaited with considerable
nounce a new discount package forits  the scheme, Tyrepower/ | . .
. L interest by practitioners throughout Aus-
members. Independant(sic) Battery Distribu- tralia
tors (formerly Independant Battery '
Beach Bums of Fannie Bay now offers  Distributors/Appollo Batteries), has
members of the Law Society a VIP card  renewed its association withthe Law BALANCE
entitlingthemtoa 10%discountonitems  Society and now offers members 15% Published by
inthe store. The card may be obtainedon  off all tyres and batteries. The Law Society of the NT
production ofacurrent Law Society mem- This very practical member serv- GPO Box 2388

DARWIN NT 0801

bers' card. ices discount can also be obtained on
Ph: (08) 8981 5104  Fax: (08) 89 41 1623

Beach Bums stocks a wide range of  production of a current Law Society

casual clothes forallagesandistheplace = members'card. Balance is published 11 times per year by

the Law Society of the Northern Territory.

togo for popular.surf clothing brands such _ Please n'ot.e achange oflocation for All ccontributions, letters and enquiries to

as Hot Tuna, Diesel, and Mambo. this participant. Tyrepower/ the Editor, Balance, Law Society of the
Inadditionthey carry the latestinhats,  Independant Battery Distributors can Northern Territory, GPO Box 2388, DAR-

back packs, watches, reef sandals and  be found at: WINNT0801.

other accessories. 131 Stuart Highway,Stuart Park. Viewsexpressed in Balance and in advertis-
2/5 Fannie Bay Place Telephone: 8981 6911 ing material included are not necessarily
Telephone: 8981 6220. endorsed by the Society.
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