WORK HEALTH
COURT APPEAL

Castrol Australia PTY Ltd.
v Veronica Mary Mitchell

Judgement of Mildren J delivered
at Alice Springs on 31 August 1995.

This was an appeal from the Work
Health Court, in which the respond-
ent was the dependent spouse of the
deceased worker. The worker had
died in a motor vehicle accident,
which occured as the worker was
returning to Alice Springs with his
supervisor from a "familiarisation
tour" of the region for which the
worker was responsible.

The evidence accepted by the
magistrate was that, before returning
to his own home in Alice Springs, the
worker would have been required to
convey his supervisor, who was vis-
iting from Interstate, to suitable
accomodation in Alice Springs.

On appeal, the question was one
of construction of the journey provi-
sions under section 4 of the Work
Health Act ("the Act"). It was the
appellant's contention that the work-
er's fatal injuries were sustained in
the "accident" asdefined in the Motor
Accidents (Compensation) Act
("MACA Act") and that the worker
was travelling in circumstances re-
ferred toinsection 4 (1)(b) of the Act,
that is "between his place of resi-
dence and his work place", such that
pursuant to Section 4(2A)(b) of the
Act his injury must be taken not to
have arisen out of or in the course of
his employment, so as not to be
compensable under the Act.

Justice Mildren held that, al-
though the magistrates finding that
the accident occured whilst the
worker was still in the course of his
employment (such that the respond-
ent need not rely on upon the ex-
tended meaning given to the expres-
sion "arising out of or in the course of
employment by Section 4(1)(b) to
come within the Act) was clearly
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open to his Worship, his Worship had
erred in holding that Section
4(2A)applied only where the injured
worker or his dependents needed to
rely on the section4(1)(b). His Honor
said "the proper question ought to
have been whether the deceased had
been travelling by the shortest
convienient route between his place
of residence and his work place" (at
page 8). The worker in this case not

having been working at a fixed work

place, reference was made to the ex-
pansive definition of workplace in
section 4(7) of the Act, to determine
whether the deceased was at this work
place or in fact travelling from that
workplace to his place of residence
when the accidentoccured. His Honor
cited the correct test as being whether
the deceased was "at the place where
the accident occured pursuant to his
contract of employment" and held that
the Magistrates finding that the worker
was "still at work at the time of the
accident leads to the conclusion that at
the time he was at the place of the
accident pursuant to his contract of
employment and therefore had not left
his work place" (at page 9). That being
so, the deceased was not travelling in
circumstances referred to in section
4(1)(b), so that section 4(2A) did not
apply. The appeal was dismissed.
Justice Mildren also drew the at-
tention of the legislature to "the pros-
pect of a multiplicity of litigation in
different jurisdictions" (being the
Work Health Court and the Tribunal
under the MACA Act) and "the risk of

losing altogether” (due to there being -

no single procedure to enable a Court
to decide which of those jurisdictions
is the correct forum and bind the rel-
evant parties in both jurisdictions to
that decision) faced by a worker to
whom section 4(2A) of the Act has
potential application.
Appellant Counsel: Walsh
Solicitors: Elston & Gilchrist
Respondent Counsel: Riley
Solicitors: Morgan Buckley

JUDGMENT UNDER
LIMITATIONS ACT

NT Gas Pty Ltd v Eric
Newman Holdings Pty Ltd
and Others
(S.C. of NT 84 of 1994,

unreported 18 August 1995).
Judgment delivered by Martin CJ.
Several defendants in the action

applied under Rule 47.04 to have ques-
tions of law concerning the Limita-
tion Act and a contractual limitation
determined before the trial of the pro-
ceedings.

The material filed in support of the
applications indicated that if the trial
were to proceed it would be lengthy
and expensive. A trial of the limita-
tions issues, on the other hand, would
take but two days.

The plaintiff opposed the applica-
tions on the grounds that the prelimi-
nary trial of the issues would be more
complex, costly and time-consuming
than indicated by the defendents and
would result in duplication of costs of
the trial.

It was held that preliminary issues
sought to be determined involved a
number of issues of factand law. The
discretion of the court to entertain
applications of this nature will be in-
fluenced by a number of considera-
tions.

These range from going to ex-
pense, the probabilities that the trial of
the issue will put an end to the action,
the simplicity of the issuesand whether
there is a clear line of demarcation
between the issues in question and
the rest of the case.

It should also be borne in mind
that determination of preliminary is-
sues is not necessarily final given the
appellate process.

Thus, if the ultimate outcome is
that the trial is to be had, it may be
significantly delayed.
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(from page 16).

NT Gas Pty Ltd v Eric Newman
Holdings and Others
(Unreported 18 August 1995
cont.)

It was held that the applicants, at
this stage, had not satisfied the bur-
den upon them of showing that deter-
mination of the preliminary issues
could be achieved without major ex-
pense and the possiblity of undue
delay in the pre-trial process, nor
could it be confidently said that a
determiniation of the issues would
put an end to the action.

In addition to the authorities re-
ferred to by Martin CJ, the reader
might wish to consider Harris v West-
ern Australian Exim Corporation
(1994) 129 ALR 387 (Fed Ct of Aust,
HillJ) and Rocklea Spinning Mills Pty

Ltd v Anti Dumping Authority (1995) |

129 ALR 401 (Fed Ct of Aust FC).
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Master of Law's in Comparative Law
at Northern Territory University

The Master of Laws in Compara-
tive Law, an innovative Masters de-
gree program commencing in 1996, is
to be offered by the Northern Terri-
tory University's Faculty of Law
through the Centre for Southeast
Asian Law.

The LLM program examines the
laws and legal systems of a number of
countries, particularly those in South
East Asia. It will allow students to
undertake subjects which are not
usually available in traditional under-
graduate law degrees, and will de-
velop anunderstanding of a wide range
of legal systems.

The program is offered externally,
with comprehensive course materials
prepared and/or reviewed by leading
international scholars. The innova-
tive program allows students a high

_SOUTHEAST_

degree of flexibility. Enrolment may
occur at any time of the year and is
valid for two academic years. In addi-
tion, students may choose to enrol in
individual subjects rather than the de-
gree program.

In July 1996, the Centre will coor-
dinate a "summer school”, offering
seminars in all subjects in the LLM
program. In many cases these semi-
nars will be presented by the same
scholars who prepare the course ma-
terials. The summer school program
is open to students enrolled in the
degree course or on individual units,
and also to members of the profession
wishing to broaden their knowledge
of this area.

For more information, contact the
Centre for South East Asian Law on
466943.

Master of Laws in Comparative Law
(External) Commencing in 1996
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