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be pointed to (other than per­
haps restrictions on entry which 
are, for the most part, imposed 
by governments in the public in­
terest, as they impose licensing 
requirements on pilots).

The second major miscon­
ception which needs to be cor­
rected is that which has appeared 
in more than one press release 
issued by the Minister for Jus­
tice, Mr Duncan Kerr, to the ef­
fect that legal services are now 
out of the reach of most Austral­
ians. Three comments can be 
made about this:

- Firstly, it is doubtful that 
this comment need be confined 
to Australians, since the position 
is probably the same, if not worse, 
in most other countries;

- Secondly, it is doubtful 
whether it has ever been any 
different; and

- Thirdly, the same can be 
said for other professions, such 
as accountants, architects, engi­
neers and dentists.

The first two comments

should not, of course, be any ex­
cuse for not striving for change to 
rectify the problem, insofar as 
possible.

The third raises a number 
of issues of its own. What distin­
guishes lawyers from doctors and 
dentists is Medicare and health 
insurance; what sets lawyers 
apart from most other profes­
sions is usually the amount of 
professional time necessary to 
achieve a result, particularly in 
litigious matters, but also in com­
mercial transactions.

Because of these differ­
ences, changes more fundamen­
tal than seeking to reform the 
legal profession will be needed to 
make a significant difference, and 
governments should be encour­
aged to look to the wider consid­
erations rather than to focus on 
lawyers alone. There are, no 
doubt, many steps which could 
be taken by governments, Courts 
and others to increase the avail­
ability of access to justice. This 
is, after all, the aim of the exer­
cise.

The profession should take

the opportunity to be at the fore­
front of advocating reforms to 
achieve the end sought, and the 
Law Council of Australia is en­
deavouring to be a leader in that 
process. In that endeavour, the 
Law Council deserves the sup­
port of the entire profession.

Many may regard resist­
ance to any of the recommenda­
tions made by the Trade Prac­
tices Commission and others, and 
to the calls for reform from poli­
ticians, as self-interested con­
servatism. I disagree.

The Australian legal sys­
tem is a much underrated but 
extremely important and valu­
able element of our society. For 
that reason, while criticism 
should always be heeded and sug­
gestions for reform seriously con­
sidered, it is important to say so 
when important elements of that 
system are attacked by those 
whose agenda is reform for re­
form’s sake or who regard price 
as the sole determinant of value.

Amendment to Liquor Act
The Liquor Amendment Act No 
75 of 1993 came into effect on 
Monday 6 December 1993. This 
legislation was put in place in 
anticipation of the High Court 
decision on the Capital Duplica­
tors case. The Liquor Act is 
amended by inserting after sec­
tion 37 the following: -

"38. REFUNDS TO BE PAID 
TO PERSON ENTITLED 
"(1) The commission shall not 
make a refund of any amount 
paid as a purported licence fee

under this Act unless the person to 
whom the refund is payable (in 
this section called 'the applicant') 
satisfies the Commissioner that the 
applicant -

(a) has not charged to, or re­
covered from, and will not charge 
to, or recover from, any other per­
son any amount in respect of the 
whole or any part of that amount so 
paid; or

(b) if the applicant has so 
charged or recovered any such 
amount, will reimburse, or will

take all reasonable steps to reim­
burse, each such other person for 
the amount so charged or recov­
ered.
"(2) A person referred to in 
subsection (1) (b) may sue for 
and recover as a debt due and 
payable by the applicant any 
amount referred to in that sub­
section as having been recov­
ered from the person by the ap­
plicant."
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