Solicitors taxed  GST will

on disputed funds

The High Court has affirmed the deci-
sion of the Full Federal Court in
Harmer's case 90 ATC 4672.

In a joint judgment, the five judges
held that solicitors holding disputed
funds on trust for the parties to a
dispute were liable to tax on the inter-
est earned from the investment of the
funds.

During the course of interpleader
proceedings to determine the entitle-
ment of four competing claimants to
loan moneys, the WA Supreme Court
ordered that the moneys be paid into
court.

The Courtthenordered thatthe money
be invested with a building society in
the names of the claimants' solicitors,
to be held on trust pending the deter-
mination of the proceedings.

The investment yielded interest in-
come in the 1982/83 and 1983/84 tax
years and the dispute was resolved in
1985.

In 1986, the Commissioner assessed
the solicitors as trustees, pursuant to
S99A, to pay income tax and penalty
tax on the whole of the interest derived.
The solicitors' objections were disal-
lowed and they appealed to the Fed-
eral Court.

At first instance, French J held that
though the solicitors were trustees,
they were not assessable on the in-
terest.

The claimants were beneficiaries

"presently entitled” to the trust in-
come (ie the interest) even though
their entitlement was not ascertained
untildetermination of the interpleader
proceedings.

The Full Federal Court unanimously
allowed the Commissioner's appeal
and the solicitors appealed to the High
Court.

The High Court has dismissed the
solicitors' appeal.

Their Honours held that upon pay-
ment of the disputed moneys into
court, no claimant was beneficially
entitled to either the whole or any part
of the moneys paid into court or of the
interest earned on it.

The respective interests of the claim-
ants were, at best, contingent upon a
Court Order being made in his or her
favour.

Unless and until such an order was
made, noclaimanthada vestedinterest
in the moneys lodged with the puild-
ing society, in the interest earned on it
or in the rights of the solicitors as the
legal creditors of the building society.
It followed from their Honours' rea-
soning thatnone of the claimants were
"presently entitled" to the trustincome.
Accordingly, the Full Federal Court
was correct in holding that the so-
licitors were assessable on the interest
pursuant to s99A.

* Extractedfrom 1991 Australian Tax
Cases, 23 December 1991.

Stamp duty extended

Changes to Northern Territory stamp
duty charges came into effect on 1
January.

Stamp duty hasbeen extended tocover
property such as business goodwill,
intellectual property rights, sale of
trade marks and patents and chattels.
Amendments to the Taxation (Ad-
ministration) Act and the Stamp Duty
Act introduced the concept of "duti-
able property"” which includes previ-

ously dutiable property and extends
the property subject to stamp duty.

Dutiable property is: (1) land in-
cluding a lease of land, a mining ten-
ementor a fixture toland; (2) business
property including goodwill, intel-
lectual property, business name or
trade mark, a right to use a thing,
system or process the subject of a
patent or copyright, a patent, regis-
tered design or copyright, and a statu-
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$10 million in the annual $134 mil-
lion Commonwealth contribution to
legal aid.

The Leader of the Opposition, John
Hewson, claimed the $10 million
could be saved in administrative costs.
"The total spent this year by the Legal
Aid Commissions on non-legal ad-
ministrative costs for legal aid is only
$11.3 million," Senator Tate said.
He said reducing the legal aid budget
by $10 million would destroy the
system.

"On top of this, the cost to each Legal
Aid Commission of briefing outside
lawyers will be greatly increased by
the goods and services tax,"” Senator
Tate said.

"Legal aid money will be going into
the Federal Treasury via the GST
rather than for the benefit of people
who desperately need it.

"Some work will be done inhouse, but
the amount of contracted work will
havetobedrastically reduced because
the Legal Aid Commissions will be
unable to afford it with their reduced
budgets and higher costs."

Senator Tate said the combination of
cost-cutting and the GST meant a loss
of $31.5 million in Commonwealth
legal aid funding.

"At the current average cost per case
of $1,236, that means 14,633 cases
per year would notbe able to be funded
-- denying that number of people ac-
cess to justice," he said.

from 1992

tory license; (3) other types of duti-
able property are an option to pur-
chase dutiable property and chattels
(excluding stock in trade, materials
held for manufacture, goods under
manufacture, livestock, motor vehi-
cles,cashand negotiable instruments).
Further information is available from
Northern Territory Treasury, phone
Darwin 897987 and Alice Springs
515900.



