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American Administrative Law: An nevertheless, may be said to start with the In- 

Overview 

Bernard Schwartz * 

terstate Commerce Commission, the archetype 
of the contemporary administrative agency in 
the United states. 1t has served as the model 
for a host of federal and state agencies vested 

Like Julius Caesar describing the ancient geo- with delegated powers patterned after those 
graphical area, American administrative law- conferred upon the first federal regulatory com- 
yers also divide their subject into three parts. mission. 
In the American, as in the British conception, 
administrative law is concerned with powers 
and remedies and answers the following ques- 
tions: (1) What powers may be vested in ad- 
ministrative agencies? (2) What are the limits 
of those powers? (3) What are the ways in 
which agencies are kept within those limits?' 

In answering these questions American ad- 
ministrative law deals with the delegation of 
powers to administrative agencies; the man- 
ner in which those powers must be exercised 
(emphasising almost exclusively the procedural 
requirements imposed on agencies); and judi- 
cial review of administrative action. These 
form the three basic divisions of American 
administrative law: (1) delegation of powers, 
(2) administrative procedure, and (3) judicial 
review. This article will seek to present a syn- 
optic survey of these three subjects. Its aim is 
to present an overview of American adminis- 
trative law to the Australian jurist, enabling 
them to understand the essentials of a system 
that is, at the same time, similar to and yet so 
different from their own. 

Delegation 

Administrative power is as old as American 
government itself. The very first session of the 
First Congress enacted three statutes confer- 
ring important administrative powers. Well 
before the setting up of the Interstate Com- 
merce Commission (ICC) in 1887 - the date 
usually considered the beginning of American 
administrative law - agencies were established 
which possessed the rule-making and/or 
adjudicatory powers that are usually consid- 
ered to be characteristic of the administrative 
agency. Modern American administrative law, 

Conscious use of the law to regulate soci- 
ety has required the creation of an evergrowing 
administrative bureaucracy. The ICC has 
spawned a progeny that has threatened to ex- 
haust the alphabet in the use of initials to char- 
acterise the new bodies. Nor has the expansion 
of administrative power been limited to the 
ICC-type economic regulation. A trend toward 
extension into areas of social welfare began 
with the Social Security Act passed by Con- 
gress in 1935. Disability benefits, welfare, aid 
to dependent children, health care, and a grow- 
ing list of social services have since come un- 
der the guardianship of the administrative 
process. The increasing concern with environ- 
mental matters has also given rise to new agen- 
cies with expanded powers. The traditional area 
of regulation is now dwarfed by the growing 
fields of social welfare and environmental con- 
cern. 

The first prime task of American adminis- 
trative law was to legitimise the vast delega- 
tions of power that had been made to 
administrative agencies, particularly at the time 
of President Franklin D. Roosevelt's New Deal. 
Two 1935 US Supreme Court decisions struck 
down the most important early New Deal stat- 
ute on the ground that i t  contained excessive 
delegations of power because the authority 
granted under i t  was not restricted by what the 
American courts call a defined ~ t anda rd .~  The 
requirement of a defined standard in enabling 
legislation was imposed by the American courts 
in order to ensure against excessive delega- 
tions. The delegation of power must be lim- 
ited - limited either by legislative prescription 
of ends and means, or even of details, or by 
limitations upon the area of power delegated. 
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T-le statute must, in other words, contain a 
framework within which the administrative 
action must operate; it must lay down an intel- 
ligible principle to which the agency is directed 
to conform." 

The "intelligible principle" serves the func- 
tion of ensuring that fundamental policy deci- 
sians will be made, not be appointed officials, 
but by the body directly responsible to the peo- 
ple, the legislature. As a federal judge has put 
it, "At its core, the doctrine is based on the 
notion that agency action must occur within 
the context of a rule of law formulated by a 
legislative body".' If there is no guideline in 
the statute to limit delegations of power, the 
administrative agency is being given a blank 
cheque to make law in the delegated area of 
authority. In such a case, it is the agency, rather 
than Congress, that is the primary legislator. 

Despite these considerations, it must be 
conceded that, during the past half century, the 
American courts have moved away from the 
strict view that laws delegating power must be 
irvalidated unless they contain limiting stand- 
ards. The 1935 cases are the only ones in which 
delegations have been invalidated by the Su- 
preme Court. Since then, delegations have been 
u2iformly upheld by the federal courts. Broad 
delegations have been the characteristic Con- 
g~essional responses to the endemic crises of 
the contemporary society. As new crises have 
arisen, the tendency has been to deal with them 
by delegating broad power to the Executive. 
When inflation threatens to get out of hand, 
Congress gives the President power to stabi- 
lise prices, rents, and wages. Though there is 
n~ th ing  in the statute besides the bare delega- 
tion of stabilisation power, the courts rushed 
to sustain the grant, reading into the statute an 
implied standard which Congress did not 
bother to put into the  statute^.^ When an en- 
ergy crisis or some other emergency arises, the 
unchallenged solution is to confer vast chunks 
of authority on the President, with no attention 
given to the need to guide or limit the power 
d~ l ega t ed .~  The result is that "the principle that 
the Constitution prohibits Congress from del- 
egating its legislative authority is essentially 

nugatory, for little is [now] required of Con- 
gress when it wants to obtain the assistance of 
its coordinate branches".' 

There has, however, been a countervailing 
tendency which should be noted. American 
judges themselves have begun to express dis- 
satisfaction with the trend toward wholesale 
delegations unrestrained by defined standards. 
Thus, in a 1993 case, a federal judge declared: 

A jurisprudence which allows Congress 
to impliedly delegate its criminal 
law-making authority to a regulatory 
agency - so long as Congress provides 
an 'intelligible principle' to guide that 
agency - is enough to make any judge 
pause and question what has happened. 
Deferent and minimal judicial review of 
Congress' transfer of its . . . law mak- 
ing function to other bodies, in other 
branches, calls into question the vital- 
ity of the tripartite system established 
by our Con~titution.~ 

In 1974, the Supreme Court itself repeated 
the rule that a delegation of power must be 
accompanied by discernible standards.' In 1980 
and 1981, then-Justice, now chief Justice 
William H. Rehnquist stated that he would rule 
that the law at issue was invalid because it con- 
tained an excessive delegation of legislative 
power."' Some of the most distinguished 
American judges, speahng off the bench, have 
called for revival of meaningful limitations on 
delegations of power.ll It is true that these ju- 
dicial statements have not yet had direct effect 
on the case law. But they are significant, as an 
indication of judicial dissatisfaction which may 
foreshadow a movement back to the days of 
enforcement of the defined standards require- 
ment. Indeed, the movement may have already 
begun. A 1995 federal decision struck down a 
law because "There are no perceptible 'bounda- 
ries', no 'intelligible principles', within the four 
comers of the statutory language that constrain 
this delegated authority."12 

Mention should also be made of legislative 
efforts to control the exercise of delegated pow- 
ers. The most significant legislative technique 



I==' was what came to be called the "legislative - 
veto" - exercised through statutory provisions 
empowering one or both Houses of Congress 
to disapprove delegated agency decisions by 
passage of an annulling resolution. 

The technique is derived from the practice 
of 'laying' delegated legislation before Parlia- 
ment, subject to annulment by resolution of 
either House, which has long been an estab- 
lished feature of English administrative law. 
However, in a 1983 case, the US Supreme 
Court decided that the 'legislative veto' tech- 
nique violates the constitutional requirement 
of separation of powers.13 

I Administrative Procedure 

American administrative law has been based 
upon Justice Frankfurter's oft-quoted assertion 
that "the history of liberty has largely been the 
history of the observance of procedural 
safeguards' 'I4 The American system, more than 
any other, has emphasised administrative pro- 
cedure (the procedural requirements imposed 
upon what Continental European jurists term 
the active administration). The starting point 
in such emphasis has been the constitutional 
demand of due process. "When we speak of 
audi alteram partem - hear the other side - we 
tap fundamental precepts that are deeply rooted 
in Anglo-American legal history",15 precepts 
that are now a command, spoken with the voice 
of due process.lh But American law has gone 
well beyond the constitutional minimum. 
Building upon the due process foundation, the 
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law has constructed an imposing edifice of for- 
mal procedure. The consequence has been a 
virtual judicialisation of American agencies; 
from the establishment of the Interstate Com- 
merce Commission to the present, much of the 
American administrative process has been set 
in a modified judicial mould. 

Rule-Making 

One must, however, note that application of 
the due process requirement in specific cases 
depends upon the function being exercised by 
the given administrative agency. In particular, 
the crucial dividing line is that between 

rule-making (the common American term for 
exercise of what in English administrative law 
are termed powers of delegated legislation) and 
adjudication. Rule-making is the administra- 
tive equivalent of the legislative process of 
enacting a statute. Agencies engaged in 
rule-making are, as a general proposition, no 
more subject to constitutional procedural re- 
quirements than is the legislature in enacting a 
statute. This means that agencies are freed from 
the necessity of imitating courts when they are 
functioning as sub-legislatures; except for spe- 
cific statutory requirements, the procedure to 
be followed in rule-making is largely a matter 
for the agency concerned. Unless a statute re- 
quires otherwise, a rule or regulation will nor- 
mally not be invalid because of agency failure 
to hold a hearing or to consult or otherwise seek 
the views of those affected. 

However, the Federal Administrative Pro- 
cedure Act (APA) (a statute enacted by Con- 
gress in 1946, which imposes general 
procedural requirements on all federal admin- 
istrative agencies) does impose procedural re- 
quirements upon rule-making. In general, it 
may be said that the APA provides for a sys- 
tem of antecedent publicity before agencies 
may engage in substantive rule-making. Gen- 
eral notice of any proposed rule-making must 
be published in the Federal Register (the offi- 
cial publication in which federal administra- 
tive regulations are published). The agency 
must then afford interested persons the oppor- 
tunity to participate in the rule-making proc- 
ess through submission of written data, views, 
or arguments, with the opportunity to present 
them orally in some, but not most cases, with 
all relevant matter so presented to be consid- 
ered by the agency. Rule-making under the 
APA is often called 'notice and comment' 
rule-making. The APA does not mandate any- 
thing like a formal hearing prior to rule-malung. 
All that it requires is that the agency publish 
the notice of proposed rule-malung and give 
interested persons an 'opportunity' to partici- 
pate. The purpose is to work a democratisa- 
tion of the rule-making process without 
destroying its flexibility by imposing proce- 
dural requirements that are too onerous. It may 



be true, as a noted opinion pointed out, that 
mDst people have neither the time nor the in- 
terest to read the 'voluminous and dull' Fed- 
eral Register.17 But those subject to 
acministrative authority tend to be members 
of trade, business, professional, or other organi- 
sations interested in the subject areas of a par- 
ticular agency, which regularly scan the 
Register for relevant notices of proposed 
rule-malung and then, after alerting their mem- 
bers, send in materials supporting the organi- 
sation's view to the agency concerned. 

Notice and comment rule-making under the 
APA has been criticised as not providing 
enough procedural safeguards, especially 
w 1ere there are factual premises that are needed 
to support a rule. Although some courts tried 
to impose stricter procedures, the Supreme 
Caurt aborted this line of cases in Vermont 
Yankee Nuclear Power Corp. v. Natural Re- 
scurces Defence Council.lx In that case, the 
lower court had struck down a rule dealing with 
t k  uranium fuel cycle in nuclear power reac- 
tors because of inadequacies in the procedures 
employed in the rule-malung proceedings. The 
agency had complied with the APA notice and 
comment requirements, but the appellate court 
held that more should be required in order to 
facilitate full ventilation of the issues. The Su- 
preme Court reversed on the ground that the 
APA lays down the only procedural require- 
ments for informal rule-making. To require 
more, said the Court, would "almost compel" 
the agency to conduct all rule-making proceed- 
ings with the full panoply of procedures re- 
quired in adjudicatory hearings. 

The Supreme Court decision means that, if 
agencies are to be required to follow stricter 
procedures than those imposed by the APA, 
such requirements will have to be imposed by 
Congress, or by the agencies themselves, but 
not the courts. It is, however, unlikely that the 
APA will be amended to require more than 
notice and comment procedures in most 
rule-making. Recent years have seen a tremen- 
dous expansion of rule-making power in 
America. Both Congress and the courts have 
fostered the trend toward rule-malung. But that 

does not mean that rule-making should be 
mm 

moved in a judicialised direction. To do so 
would defeat the principal advantages of the mml 
rule-making process - flexibility and infor- 
mality. m 
Adjudicatory Procedure 

If the general principle governing rule-making 
in the United States is that due process does 
not require formal procedures before regula- 
tions are promulgated, the constitutional prin- 
ciple governing administrative adjudications is 
the opposite one. The requirement of due proc- 
ess has been interpreted as requiring a formal 
adversarial hearing - what has come to be 
called an evidentiary hearing - before admin- 
istrative decisions which adversely affect pri- 
vate individuals may be made. It is with regard 
to adjudicatory decisions that the American 
administrative process has, as already noted, 
been set in the judicial mould. 

This means that, before an administrative 
decision which adversely affects an individual 
may be made, that person has a right to an 
evidentiary hearing, which means 'hearing 
closely approximating a judicial trial.'" In- 
cluded in that right is the right to: 

( I )  notice, including an adequate formulation 
of the subjects and issues involved in the 
case; 

(2) present evidence (both testimonial and 
documentary) and argument; 

(3) rebut adverse evidence, through 
cross-examination and other appropriate 
means; 

(4) appear with counsel; 

(5) have the decision based only upon evidence 
introduced into the record of the hearing; 

(6) have a complete record, which consists of 
a transcript of the testimony and arguments, 
together with the documentary evidence 
and all other papers filed in the proceed- 
ing; and 

(7) have the agency explain the basis for its 
decision - an important means of assur- 
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ing agency adherence to the law, within the 
broad discretion given on fact, policy, and 
even legal issues. 

Comparative observers have criticised the 
American requirement of a full hearing with a 
formal record before administrative 
adjudications. How can administration be car- 
ried on effectively if every administrative de- 
cision which affects private rights must be 
preceded by a trial type hearing? This ques- 
tion was addressed to the present writer when 
he testified before the Franks Committee in- 
vestigating administrative law in Britain. Does 
not the right to a full hearing "tend to gum up 
the administrative works"? - this was the 
query asked by a British barrister. 

The answer given was a negative one: 

. . . in our experience the rights which 
individuals have are not insisted upon 
in every case . . . It does not happen in 
that way for various reasons, in part the 
question of expense, in part the fact that 
there is no point really at issue and there- 
fore no point in going through the for- 
mality of a hearing. I have seen the 
figures in some agencies, and in none 
of them are full rights insisted upon in 
more than five per cent of the cases. That 
is what makes the thing workable.20 

The individual's right to a full hearing does 
not mean that a full "day in court" must auto- 
matically be held in connection with every tri- 
fling dispute. If the right to a formal hearing 
were insisted upon in every case where it ex- 
ists, it would virtually paralyse administration. 
But the fact is that the right is asserted in only 
a very small percentage of the cases. The lead- 
ing official study of American administrative 
law noted that hearings were held in less than 
5 percent of the cases disposed of by federal 
regulatory agencies. In non-regulatory agen- 
cies the percentage of hearings is even smaller. 
During the 1992 fiscal year, the Department 
of Health and Human Services processed over 
100 million claims; in that period some 250,000 
HHS hearings were held. 

The constitutional right to due process gives 
the individual affected a right to an evidentiary 
hearing. Like other constitutional rights, the 
right to be heard can be waived.22 The vast bulk 
of agency decisions are made without resort to 
formal proceedings, because the right is waived 
most of the time. 

Three important developments with regard 
to American adjudicatory procedure should be 
noted. The first is the extension of the right to 
an evidentiary hearing from the older field of 
regulatory administration to the burgeoning 
benefactory apparatus of the Welfare State. 
Before 1970, the latter was still beyond the due 
process boundary since there was a constitu- 
tional right to procedural safeguards only in 
cases where the administrative decision ad- 
versely affected the individual in his rights. If 
the individual was being given something by 
government to which they had no preexisting 
'right', they were being given a mere 'privi- 
lege' and was "not entitled to protection under 
the due process clause."23 

All this was changed by the landmark de- 
cision in Goldberg v. Kelly,2s which held that 
public assistance payments to an individual 
might not be terminated without affording that 
person an opportunity for an evidentiary hear- 
ing. The Court specifically rejected the rule that 
there was no right to a hearing because public 
assistance was a mere 'privilege'. "The con- 
stitutional challenge," declared the Court, "can- 
not be answered by an argument that public 
assistance benefits are a 'privilege' and not a 
'right'." It is no longer accurate to think of 
welfare benefits as only privileges. "Such ben- 
efits are a matter of statutory entitlement for 
persons qualified to receive them." In this 
sense, they are "more like 'property' than a 
'gratuity' ."?5 

The same reasoning applies to other cases 
involving social welfare benefits. particularly 
those under the Social Security Act - the 
federal statute which provides for extensive 
programs of old age, survivors, disability, and 
medical insurance, as well as aid to families 
with dependent children, supplemental security 
income, and other social welfare programs. The 



Supreme Court has, however, held more 
recently that, with regard to some of these 
federal benefactory programs, not involving 
dire need, the required evidentiary hearing may 
be held after the payments to the individual 
concerned have been terminated by the 
admini~trat ion.~~ 

Secondly, the Supreme Court has recently 
been following a cost-benefit approach to the 
question of the particular procedures to be re- 
quired in an administrative proceeding. The 
Court has indicated that question is to be de- 
termined under a tripartite test that requires the 
balancing of: 

(a1 the private interests affected; 

(b)  the risk of an erroneous determination 
through the process accorded and the prob- 
able value of added procedural safeguards; 
and 

(c) the public interest and administrative bur- 
dens, including costs that the additional 
procedures would involve.27 

The Court has used the cost-benefit test to 
decide that the exclusionary rule (which bars 
the admission of illegally seized evidence in a 
criminal trial) does not apply in an administra- 
tive hearing to determine whether an alien 
should be deported.28 The Court's analysis con- 
c1;ldes that the costs involved in applying the 
rule in such an administrative proceeding far 
exceed the benefits to be secured from exclud- 
ing the evidence in the given case. The deci- 
sion has been criticised as reducing basic rights 
to the level of the counting house, but it has 
been followed by other American courts. 

The third important development with re- 
gard to American adjudicatory procedure con- 
cerns the important changes made in the 
processes of hearing and decision in federal 
agencies by the Administrative Procedure Act 
(APA). The APA set up within each agency a 
corps of independent hearing officers originally 
called hearing examiners. These examiners, 
who were given powers comparable to those 
of judges in the courts, were to preside over 
evidentiary hearings. Under the APA, examin- 
ers were empowered to issue initial decisions, 

which became the decisions of the agencies mm 
concerned unless those decisions were ap- 
pealed. mnI 

What the APA did was to set up within each 
agency the equivalent of first-instance and ap- 
pellate tribunals. The first-instance level was 
to be at the hearing stage, before an independ- 
ent hearing official vested with the power to 
make a decision, subject to appeal to the agency 
heads, who were thus relegated to the appel- 
late level. More recently, there has been a fur- 
ther judicialisation of the trial level. The 
hearing officers provided under the APA have 
evolved into an administrative judiciary, en- 
dowed with authority to make binding deci- 
sions (subject to appeals to the agency heads) 
in adjudicatory proceedings. In 1978, Congress 
confirmed this development by a statute which 
expressly changed the title of APA hearing 
examiners to administrative law judges. 

The evolving system of American admin- - .  

istrative justice brings to mind an opinion of 
the US Supreme Court almost half a century 
ago, which referred to the distinction between 
American law, in which one system of law 
courts applies both public and private law, and 
the practice in a Continental European coun- 
try such as France, which administers public 
law through a system of administrative courts 
separate from those dealing with private law 
questi~ns.~'  The French administrative courts 
are specialised tribunals that review the legal- 
ity of administrative acts. Although proposals 
have been made for establishment of compa- 
rable American administrative courts, the 
French concept of administrative reviewing 
courts has largely remained foreign to Ameri- 
can administrative lawyers. 

Under the Federal APA, however, the 
American system has taken its own path to- 
ward establishment of an administrative judi- 
ciary - but, in the American version, an 
administrative trial judiciary. The evolution of 
hearing officers under the APA, culminating 
in their judicial status as administrative law 
judges, sets the pattern for the developing sys- 
tem of American administrative justice. In par- 
ticular, we can project a continuing increase in 



the size of the administrative judicial corps. 
When the APA provisions went into effect, the 
federal agencies employed 197 examiners. In 
1992, there were over 1,200 administrative law 
judges in thirty federal agencies - over 70% 
(850) were in the Social Security Administra- 
tion, reflecting the impact of that agency's mass 
justice upon the administrative process. Only 
the fiscal squeeze of recent years has prevented 
the number from rising substantially higher. 
The Social Security Administration alone 
projects an administrative law judge corps of 
well over 1,000 in the next decade. In the next 
century, we can predict that there may well be 
a federal administrative judiciary running into 
the thousands and administrative law judges 
in ever-increasing numbers dispensing both 
regulatory justice and the mass justice of an 
expanding Welfare State. 

Judicial Review 

Availability - Judicial review is the balance 
wheel of American administrative law. It ena- 
bles practical effect to be given to the basic 
theory upon which administrative power is 
based: "When Congress passes an Act empow- 
ering administrative agencies to carry on gov- 
ernmental activities, the power of those 
agencies is circumscribed by the authority 
granted."30 The responsibility of enforcing the 
limits of statutory grants of authority is a judi- 
cial function: when an agency oversteps its le- 
gal bounds, the American courts will intervene. 
Without judicial review, statutory limits would, 
to paraphrase Hobbes, be naught but empty 
words. 

The overriding American review principle 
is that in favour of the availability of review. 
"Indeed, judicial review o f .  . . administrative 
action is the rule and nonreviewability an ex- 
ception which must be dem~nstrated."~' In the 
American system, the original common law 
system of review has largely been superseded 
by an elaborate statutory superstructure. Ena- 
bling statutes generally provide for judicial 
review of most agencies. The failure of Con- 
gress to provide for judicial review does not, 
however, mean that review is precluded. "The 

mere failure to provide specially by statute for 
judicial review is certainly no evidence of in- 
tent to withhold review."32 

The leading case is Stark v. W i ~ k a r d . ~ ~  Un- 
der it, the omission of review provisions by 
the legislature gives an administrative agency 
no immunity from the normal judicial scrutiny 
of the legality of its actions. In another case 
the US Supreme Court stated that "judicial re- 
view of a final agency action by an aggrieved 
person will not be cut off unless there is per- 
suasive reason to believe that such was the 
purpose of C ~ n g r e s s . " ~ ~  Mere legislative si- 
lence is not such "persuasive reason"; it indi- 
cates only that the legislature intended to leave 
the individual to the general review remedies 
available in American administrative law - 
the non-statutory remedies derived from Eng- 
lish law, as well as that under the Federal Ad- 
ministrative Procedure Act, since there is a 
general provision for judicial review in the 
APA.35 TO hold otherwise would be contrary 
to the ultra vires theory upon which the Ameri- 
can system is based, under which administra- 
tive power is limited to the authority granted 
by statute. "The responsibility of determining 
the limits of statutory grants of authority in such 
instances is a judicial function entrusted to the 
courts . . . by the statutes establishing courts 
and marking their juri~diction."~' 

A similar result is reached even when a stat- 
ute contains a preclusive provision which ap- 
pears to prohibit judicial review. Thus, in an 
important case, the American Court held that 
judicial review was available despite the fact 
that the statute provided that the challenged 
administrative decision "shall be This 
is the approach that is normally followed where 
American statutes provide for administrative 
finality: "Tolerance of judicial review has been 
more and more the rule against the claim of 
administrative finality."38 As the Supreme 
Court has stated, "We begin with the strong 
presumption that Congress intends judicial re- 
view of administrative a~tion."~' A finality pro- 
vision alone is not enough to justify preclusion, 
though a literal reading might support such a 
result. "Examples are legion where literalness 



in statutory language is out of harmony either 
wlth constitutional requirements . . . or with 
a r  Act taken as an organic w h ~ l e . " ~  

What has just been said is illustrated by a 
czse where the statutory provision appeared 
c~tegorically to preclude all judicial review of 
specified administrative decisions. The relevant 
agency had denied a disability claim. The lower 
court held that the review action was barred 
by the statutory preclusion provision, which 
provided that agency determinations "concern- 
ing [disability] are final and conclusive and are 
not subject to review." 

The Supreme Court reversed, holding that 
even such a "door-closing statute" was not in- 
tended to bar all review. Instead: 

judicial "review is available to deter- 
mine whether there has been a substan- 
tial departure from important procedural 
rights, a misconstruction of the govern- 
ing legislation, or some like error "go- 
ing to the heart of the administrative 
determinati~n.""~~ 

Scope - When the American courts review 
administrative acts, the overriding considera- 
tion is that of deference to the administrative 
eKpert. The result has been a theory of review 
that limits the extent to which the discretion of 
the expert may be scrutinised by the non-expert 
judge. The basic approach was stated over half 
a century ago: "We certainly have neither tech- 
nical competence nor legal authority to pro- 
nounce upon the wisdom of the course taken 
by the Comrni~sion."~~ 

The consequence has been a theory of re- 
view which provides for only limited review 
where questions of fact are at issue - the 
t-leory being that it should be the primary re- 
sponsibility of the administrative expert to find 
t-le facts in a given case. The courts may re- 
\ iew administrative adjudications of fact only 
t~ determine whether they are supported by 
substantial evidence. As explained by an Eng- 
1 ~ s h  observer, "the scope of judicial review over 
[American] administrative action is limited to 
... whether or not the findings of fact underly- 
ing the administrative conclusion are based 

upon substantial e~idence.""~As interpreted by 
mmm 

the American Court, substantial evidence 
means "such relevant evidence as a reasonable 
mind might accept as adequate to support a 
conclusion."45 ma 

The 'substantial evidence rule' (as it is 
called) tests the rationality of administrative 
determinations of fact; it is a test of the rea- 
sonableness, not the rightness, of administra- 
tive factual  determination^.^^ All that is needed 
is evidence which a reasonable person would 
accept as adequate to support the determina- 
tion. 

In two early cases - those involving 
so-called 'constitutional facts'47 and those in- 
volving 'jurisdictional facts'48 - the US Su- 
preme Court indicated that the courts might 
more fully review the administrative 
determinations and determine their correctness 
on their own independent judgment. More re- 
cently, the Court has receded from these state- 
ments and indicated that even determinations 
upon which constitutional rights and jurisdic- 
tion depend are to be reviewed only under the 
substantial evidence test - ie. the reviewing 
courts are to determine only the reasonable- 
ness, not the rightness, of these administrative 
 determination^.^^ 

Mention should also be made of the 
so-called Chevron doctrine (after a case of that 
name),50 which now governs review of admin- 
istrative interpretations of statutes. Statutory 
interpretation is, of course, governed prima- 
rily by legislative intent: if Congress has clearly 
said what a statute means, its intent must be 
followed. The Chevron doctrine applies when 
a statute is ambiguous - ie. its meaning is not 
made clear in the language or legislative his- 
tory of the statute. Under Chevron, the admin- 
istrative agency, not the reviewing court, has 
the primary role in giving meaning to the stat- 
ute. The agency's statutory interpretation is to 
be upheld if it is reasonable, even if it is not 
right, in the sense that the court would inter- 
pret the statute in the same way.51 Chevron re- 
quires the courts to give effect to a reasonable 
administrative interpretation of a statute unless 



m 
that interpretation is inconsistent with a clearly Eg. Emergency Petroleum Allocation 

Act, 87 Stat. 627 (1973); Federal En- 
ergy Administration Act, 88 Stat. 96 
(1974). 

expressed Congressional intent. 

Chevron has been criticised as inconsistent 
with the very basis of the law of judicial re- 
view.52 From almost the beginning of adminis- 
trative law in the United States, review has 
focused upon two main questions: that of ju- 
risdiction and that of proper application of the 
law. The American courts have left questions 
of fact and policy for the administrator, sub- 
ject only to limited review. Ensuring that agen- 
cies remain within the limits of their delegated 
powers and that they have not misconstrued 
the law has, on the contrary, been conceived 
of as a judicial function. Yet, under the Chev- 
ron doctrine, both statutory construction and 
the determination of agency jurisdiction are 
taken from the reviewing court and vested pri- 
marily in the administrator. 

United States v. Mills, 817 F. Supp. 
1546, 1552 (N.D. Ha. 1993). 
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State v. Department of the Interior, 
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of review is now that of Chevron deference. 
Under it, there is limited review not only over 
administrative determinations of fact, but also 
over agency interpretations of law. Chevron 
deference assimilates review of questions of 
statutory interpretation into review of questions 
of fact. Indeed, according to a federal court, 
the Chevron doctrine all but does away with 
the law-fact distinction that has been so basic 
in American administrative law.53 
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