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notwithstanding the many developments that
have occurred in administration and adminis-
trative law since the 1970s, the system still re-
tains its integrity and cohesiveness.

Conclusion

The Council acknowledges that the values of
administrative law have been widely accepted
by Federal Government agencies in the last 20
years. The Council is of the view that the qual-
ity of public administration has been immeas-
urably improved by the administrative law
system. The Council is pleased to be part of
that system and to help it to remain dynamic
and responsive to community and government
demands for greater efficiencies and greater
value for money from government administra-
tion and decision making.

Administrative Appeals Tribunal

New Jurisdiction

Since the last issue of Admin Review, jurisdic-
tion has been conferred on the AAT, or exist-
ing AAT jurisdiction has been amended, by the
following Commonwealth legislation:

Australian Postal Corporation Regulations
Customs Amendment Act 1996

Education and Training Legislation Amend-
ment Act 1996

Export Market Development Grants Amend-
ment Act (No 1) 1996

Hazardous Waste (Regulation of Exports and
Imports) Amendment Act 1996

Health Insurance Commission Regulations
(Amendment)

Therapeutic Goods Amendment Act (No 2)
1996

Therapeutic Goods Amendment Act 1996

AAT decisions

Employment Services Act decisions

Since the last issue of Admin Review, there have
been several interesting decisions by the AAT
concerning the Employment Services Act 1994
(the Act), particularly regarding agreements be-
tween people seeking employment and ‘case
managers’ charged with assisting these people
to find employment.

The Act creates a new decision-making
scheme in relation to people seeking jobs. It
empowers the Minister to determine that cer-
tain people (such as long-term unemployed
people) are to become participants in the case
management system (CMS) established by the
Act. This ministerial determination is done by
way of a disallowable instrument and is there-
fore subject to parliamentary scrutiny. Itis not
subject to merits review, whereas most deci-
sions of officers of the Department of Employ-
ment, Education, Training and Youth Affairs
and of the Commonwealth Employment Serv-
ice (CES) are subject to merits review.

The CES is required to notify and interview
people who qualify to become participants in
the CMS to assess their needs prior to refer-
ring them to case managers (both public and
private) for assistance tailored to individual
needs and capacities. Participants and case
managers must negotiate agreements called
case management activity agreements
(CMAADS) to this end, the idea being that there
are reciprocal obligations on people seeking
jobs and on case managers alike. Wherever
available, people seeking jobs are entitled to
exercise choice as to which case manager they
would like to be referred to, and this choice
must be taken into account by the CES when
referring the person to a case manager.
Breaches of CMAAs by people seeking jobs
may, subject to certain statutory conditions,
result in deferral or cancellation of allowances
payable to those people. Decisions about such
breaches are subject to merits review.



The Act also provides for other adminis-
<rative law and regulatory mechanisms that are
not relevant for present purposes.

Re Secretary, Department of Employment,
Education, Training and Youth Affairs and Ruiz
(1996) 41 ALD 627 involved review of a deci-
sion to cancel Ruiz’s ‘newstart’ allowance for
sreach of his CMAA. Having been inter-
viewed by the CES and referred to a case-man-
ager, Ruiz entered into a CMAA with the case
manager. The CMAA contained pre-printed
clauses whereby the person seeking a job
agreed to “contact, attend or provide informa-
-ion to [case manager/CES] when I have in-
‘ormation concerning this agreement or when
asked”. Ruiz was subsequently required to at-
-end ‘Jobclub’ over a specified two-week pe-
riod and, on a day that fell within that period,
-0 also attend an information seminar about
‘Job Compact’. Ruiz and his case manager
discussed this clash before the period com-
menced. In the event, he failed to attend the
information seminar but did attend Jobclub.
His newstart allowance was cancelled because
of his breach of his CMAA in failing to attend
the information seminar.

Although the facts were disputed, the Tri-
sunal (Senior Member Lewis) found that the
case manager had failed properly to explain to
Ruiz that two distinct activities were involved
and that he was required to leave one for atime
to attend the other. In other words, his failure
to comply was the result of this failure and
seyond his control, and such a failure does not
amount to a failure to take reasonable steps to
comply with a CMAA for the purposes of the
Act. The Tribunal’s decision did not turn on
this finding. It also found that the pre-printed
clauses were not part of his CMAA because
they were not specific (tailored to the person’s
needs, in line with the scheme of the Act) and
should be the subject of discussion and nego-
tiation between the case manager and the per-
son seeking a job. The use of such pre-printed
terms appeared to preclude the negotiation and
renegotiation of CMAAs provided for by the
Act. The Tribunal also endorsed a line of rea-
soning to the effect that the provisions of stat-
utes are to be construed strictly where

consequences in the nature of financial penal-
ties apply.

In Re Murray and Secretary, Department
of Employment, Education, Training and Youth
Affairs (1996) 42 ALD 409 the Tribunal
(Deputy President Chappell) endorsed the ap-
proach of giving a strict construction to provi-
sions (and an agreement made under them)
where deferment of allowance might result.
Nonetheless, on the facts the Tribunal found
that Murray had been in breach of his CMAA
for failing to attend a work program as required
under the CMAA.

Murray, who lived in a small country town
some distance from the town in which the pro-
gram was conducted, had failed to continue to
attend the program as required because his car
was unregistered (he had been unable to get
financial assistance for this purpose in time)
and he was unwilling to travel on the commu-
nity/school bus or to seek a lift with other peo-
ple. The Tribunal found that this failure was
within his control and foreseeable by him, and
that he should have contacted his case man-
ager or the manager of the work program to
seek assistance in resolving his transportation
problems. After noting that the consequence
was a non-discretionary deferral of payment
of Murray’s newstart allowance for a period
of six weeks, the Tribunal said that:

“... this conclusion has been reached
with some reluctance by the Tribunal.
A six week deferral of payment of al-
lowance to the applicant seems to be a
very severe penalty in the circum-
stances. The applicant is a long term
unemployed person, living in an isolated
community. The provision of realistic
and rewarding job opportunities to per-
sons in the applicant’s situation must
represent some of the most difficult and
challenging tasks confronting those re-
sponsible for our social welfare pro-
grams. When measured against some
objective behavioural tests the applicant
may appear to be an unreasonable and
obstinate person, lacking in good sense
and decision-making capacities. How-
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ever, these are the very characteristics
which have probably resulted in him
failing to obtain employment opportu-
nities in the past. To punish him for
these same deficiencies makes little
sense but that is the inevitable outcome
of the findings flowing from his actions
and responsibilities under the CMAA.”

Re Tremayne and Department of Employ-
ment, Education, Training and Youth Affairs
(18 October 1996) concerned the earlier deci-
sion that the person be placed in the CMS.
Tremayne was a ‘conscientious objector’ to
case management and sceptical about what a
case manager could do for him; and argued that
administrative review rights were weakened if
the decision involved was a ministerial one and
therefore not reviewable. The Department sug-
gested that any complaints about the
Tremayne’s placement in the CMS should be
taken up with the Ombudsman or by way of
judicial review. The Tribunal (Senior Mem-
ber Handley) found that the Act provided that
the decision was not reviewable.

Video evidence and the ‘right to surprise’

The extent to which someone (usually a gov-
emment body) should be able to surprise an-
other person during administrative review
proceedings arose again in Re Prica and
Comcare (28 June 1996). The Tribunal (Sen-
ior Member Bayne and Members Anforth and
Re) was reviewing decisions of Comcare re-
voking earlier Comcare decisions involving li-
ability to pay workers’ compensation to Prica.
At a point during cross-examination of Prica,
Comcare announced that it intended to show a
video relevant to the capacity of Prica to en-
gage in work. No prior notice that this would
be done had been given to the Tribunal or to
Prica.

The Tribunal refused to rule the video in-
admissible, since it was said to be relevant to
issues of fact to be decided, but said that the
action was “an aggressive assertion of the right
to surprise a witness for the other party”. Such
a course was said to raise problems of fairness
to the other party and to have ramifications for

the efficiency with which the Tribunal conducts
its business (if an adjournment were allowed,
there are costs to the parties and the Tribunal
involved, and in the compensation jurisdiction,
the AAT has power to award costs only to the
party who succeeds on the review).

The AAT Act requires decision makers to
provide certain material ‘relevant to the review
of the decision’ to the Tribunal within 28 days
of an application for review. The Tribunal con-
sidered that the reference in the relevant pro-
vision to material ‘considered by the person to
be relevant’ did not mean that a decision maker
can control information so that only that infor-
mation which supports the decision is provided;
rather, the provision means that all material of
which the decision maker is aware and which
is relevant to the decision should be provided.
However, once the relevant material is pro-
vided, the question arises as to what is required
in relation to material subsequently gathered.

To address this issue, the Tribunal next dis-
cussed a General Practice Direction issued by
the AAT President under the AAT Act, which,
subject to other statutory provisions, requires
the exchange by parties at least 14 days prior
to a hearing of any material a party intends to
rely on at the hearing, including material that
comes into existence after a final conference
has been held. Despite this requirement, the
Tribunal has faced arguments that even where
this requirement has not been complied with,
the Tribunal remains obliged to receive and
consider relevant information in order to reach
the ‘correct and preferable’ decision and for
procedural fairness reasons to do with enabling
a party to put their case in the way they want
to. The Tribunal did not decide the point here,
but noted past comments to the effect that gov-
ernment bodies should approach their task be-
fore the Tribunal as though they were Crown
counsel. It said that:

“No party to a Tribunal hearing should
without good reason seek to adduce evi-
dence the existence of which has not
been disclosed to the other parties, but
the decision-maker whose decision is
under review has a particular obligation



to assist the Tribunal and to act fairly
towards the other party. Once a review
is initiated, the Act places on the re-
spondent Government agency obliga-
tions to assist the Tribunal to perform
its function of de novo review”.

The Tribunal went on to repeat the state-
ment of the AAT President in Re Taxation Ap-
peals NT 94/281-NT 94/29 (1995) 21 AAR 275
(also reported as Re Applicant and Deputy
Commissioner of Taxation (1996) 41 ALD 683)
that Australian Postal Commission v Hayes
(1989) 23 FCR 320 — in which the Federal
Court allowed the Commission to refrain from
disclosing the contents, as opposed to the ex-
1stence, of a video to the other party on proce-
dural fairness grounds — represented a high
Hoint in this type of case. The Tribunal also
-“ound that Hayes did not apply here because
this was not a case where the Tribunal had been
informed that the video existed before Prica
’egan to give evidence.

The South Australian judgment in the
Courts section of this issue of Admin Review
which disputes the correctness of the trend of
AAT decision making in these sorts of cases
draws the same distinction just noted between
disclosing the existence as opposed to the con-
1ent of evidence that might be used to ‘surprise’
1 witness.

Withdrawal of grant of citizenship

Re Leung and Minister for Immigration and
Ethnic Affairs (26 July 1996) raised the ques-
tion whether the Minister had power to with-
draw a grant of citizenship to Leung. The grant
1ad been approved and a certificate of citizen-
ship issued to Leung, but Leung was yet to take
the pledge of allegiance. The Minister then
secame aware that the factual basis of Leung’s
application for citizenship was incomplete and
misleading, and decided to revoke the grant.

The Tribunal (Deputy President McDonald)
decided that Leung had not adhered to the
standards of openness and honesty required of
those applying for Australian citizenship and
that, since a grant of citizenship is discretionary,

one should not be made to Leung. The Tribunal
rejected Leung’s argument that the Minister’s
power was already spent and that the approval
could not be undone. The Tribunal found that,
since a two-step process was involved before
a person obtains citizenship under the
Australian Citizenship Act 1948 — the grant to
a person of a certificate of citizenship and the
taking by the person of a pledge of allegiance
in a specified public manner — the Minister had
power to withdraw the grant of the certificate
of citizenship prior to the pledge being taken,
if the decision were shown to have proceeded
on a wrong factual basis.

Although that finding effectively disposed
of the case, the Tribunal also considered the
question whether the Minister had power to
revoke the certificate of citizenship on the ba-
sis that the Acts Interpretation Act 1901 in-
cludes a provision whereby a statutory power
to make an ‘instrument’ is read (absent a con-
trary indication) as including power to revoke
such an instrument. The Tribunal considered
itself bound by the Federal Court decision Aus-
tralian Capital Equity Pty Ltd v Beale (1993)
114 ALR 50 to conclude that this provision
applies only to instruments of a legislative char-
acter and not to an individual grant of citizen-
ship.

Freedom of Information

Confidentiality and information
provided by ‘informers’

Two recent AAT decisions concern the exemp-
tion from disclosure under the FOI Act of docu-
ments that might disclose the identity of a
confidential source of information. Both in-
volved information provided to the Department
of Social Security in relation to the pension
entitlements of the person seeking access to
the documents. The results and, to some ex-
tent, the facts in the cases differ, but the cases
show that the circumstances surrounding the
provision and receipt of the documents are criti-
cal to claims for exemption based on a confi-
dential source.
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