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I do not want to dwell on the bare legal re- 
quirements of the obligation to give reasons. 
T-le provisions of section 43(2B) of the Ad- 
nainistrative Appeals Tribunal Act 1975 and 
equivalent provisions for other tribunals' are 
well known. Such a tribunal is obliged in giv- 
ing its reasons to set out the findings on mate- 
ri a1 questions of fact and the evidence or other 
r-aterial on which those findings were based. 
l b e  requirements are not substantially differ- 
ent from those imposed on first level decision- 
makers by section 13 of the Administrative 
Decisions (Judicial Review) Act 1977. 

You will also recall that section 25D of the 
Acts Interpretation Act 1901 imposes a simi- 
lar obligation where an Act2 requires a tribu- 
nal, body or person making a decision to give 
written reasons for the decision, whether the 
expression 'reasons', 'grounds' or any other 
expression is used: see Dalton v Deputy Com- 
~iss ioner  of Taxation (1986) 160 CLR 246. 

It is also now well established, after some 
early uncertainty, that a failure to comply with 
an obligation to give reasons is itself an error 
OF law.3 However, tribunal members, may 
breathe a little more easily after the decision 
OF the High Court in Minister for Immigration 
and Ethnic Affairs v Wu Shun Liang (1996) 70 
ALJR 568. There the High Court confirmed 
the line of authority in the Federal Court that 
an administrator's reasons are not to be con- 
srrued minutely and finely with an eye keenly 
axuned to the perception of error and to that 
extent are to be given a beneficial construc- 

give reasons in a little more detail in Copperart 
Pty Ltd v Federal Commissioner of Taxation 
(1993) 93 ATC 4779 at 4781. His Honour said 
that the obligation to give reasons was not sat- 
isfied by a statement of the Administrative 
Appeals Tribunal's conclusion of fact. The 
parties are entitled to know what evidence the 
Tribunal accepted and what evidence it took 
into account and what it rejected. 

So much for the bare requirements. Can 
any further principles be formulated to guide 
those on whom there is imposed the often dif- 
ficult task of writing reasons for a decision? 

The first principle seems to me to require 
an identification of your audience and the keep- 
ing of that audience clearly in mind. Your pri- 
mary audience is the parties (especially the 
losing side): they need you to explain why they 
won or lost or, to put it the other way, why 
your decision is the correct and preferable one.4 
At the same time I would not endorse the sen- 
timent in a letter written by Doe CJ of New 
Hampshire on 27 March 1886: 

"To write a legal opinion which the dull- 
est lawyer can easily understand at the 
first reading, and which no-one will 
complain of as being too much adapted 
to infants, is no easy task."5 

I do not think you should aim so low. 

Your secondary audience is a 'notional' 
Federal Court judge. And there is also the pub- 
lic to have in mind. Justice Finn in a recent 
decision (Comcare v Parker, unreported, 2 
August 1996) adopted a dictum of Justice Gray, 
speaking for the Full Court of the Supreme 
Court of Victoria in the following terms: 

tion: see 70 A L J R ~ ~  575. (Of course it is to be "The adequacy of the reasons will de- 
remembered that the unsuccessful side will pend upon the circumstances of the case. 
aFten be doing exactly that: construing your But the reasons will be inadequate if 
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This latter aspect seems to me to relate to 

the importance, from a public interest point of 
view, of the process of reasoning which has 
decided the case being itself exposed to the 
light of day.7 Justice Finn in the decision to 
which I have referred said (at page 12) that he 
was not dealing with some ambiguity or some 
parsimony in the reasons but concluded that 
the reasons for decision which he had before 
him were "unduly uninformative". 

There is of course a difference in role be- 
tween the different levels of the judicial and 
administrative hierarchy. There are two sides 
to this. I cannot see the point, and I can well 
see the danger and distraction, of a tribunal 
writing reasons as if the author were a Judge 
of Appeal. Most tribunals are and should be 
concerned with facts first and with statutory 
interpretation second. This is frequently diffi- 
cult enough whether or not one agrees with 
Justice Pincus who described the task of a court 
too often as being "simply to see ifparticular 
sets offactsfit within obscure verbal formulae 
devised by the legis lat~re" .~ But the other side 
of the coin is that it is very doubtful, given the 
preponderance of facts and the fresh facts 
which are before a tribunal, that a tribunal could 
get away with a six line judgment such as this 
classic from the Supreme Court of California: 

"The Court below erred in giving the 
third, fourth and fifth instructions. 

If the defendants were at fault in leav- 
ing an uncovered hole in the sidewalk 
of a public street, the intoxication of the 
plaintiff cannot excuse such gross neg- 
ligence. 

A drunken man is as much entitled to a 
safe street as a sober one, and much 
more in need of it. 

The judgment is reversed and the cause 
remanded".' 

Equally it is doubtful that tribunals will be 
able to take advantage of the developing trend 
in intermediate courts of appeal of dismissing 
appeals for the short reason that the appeal 

court agrees fully with the conclusions and rea- 
sons of the trial judge. 

As the statutory requirements indicate, you 
must state the findings of fact, the evidentiary 
basis and the reasoning process. What the par- 
ties, the courts and the public want are the real 
reasons. This is not easy, as anyone will know 
who has tried to analyse their own reasons for 
a decision taken in pursuance of a broad dis- 
cretionary power. Stating the real reasons may 
well involve both honesty and courage. This 
is because a conscientious judge or tribunal will 
be vulnerable because he or she has given his 
or her (real) r e a s ~ n s . ' ~  It will require courage 
because somebody will disapprove of any de- 
cision which is given. But reasons should not 
be written for the primary purpose of making 
the decision unappealable. That should be a 
consequence which should follow from a true 
analysis of the evidence and the statute. 

Two points to note in this regard are first, 
that tribunals should avoid the use of the word 
'irrelevant' in relation to evidence when what 
is really meant is that, in the tribunal's view, 
that evidence is of only minor importance. The 
second point is that even though synonyms can 
be useful to look at in understanding a statu- 
tory provision it is essential always to come 
back to the actual words of the statute in their 
context. A mere paraphrase will most fre- 
quently catch the disapproving eye of an ap- 
peal judge. 

Reasons should of course be brief but, to 
repeat something I have said already, they 
should not be so brief that at the very least you 
do not explain to the unsuccessful party why 
they have lost. Again, as I have referred to 
above, very short reasons may well be a grow- 
ing trend in appeal courts but federal tribunals 
cannot be so peremptory. If there is a conflict 
of evidence and you accept one version you 
must say so and you should say why. But again 
relative brevity is a principle to be pursued. 

I do not mean that in writing reasons for a 
decision a tribunal should follow the course 
referred to, disapprovingly, by Sir Frank Kitto: 



"Perhaps the most common case of an 
insufficiently disciplined judgment is 
one which recites the facts - in a degree 
of pedestrian detail that scorns to dis- 
criminate between those that really bear 
on the problem, those that may interest 
a story-lover but not one possessing the 
lawyer's love of relevance, and those 
that are not even interesting but just hap- 
pen to be there - which identifies the 
question to be decided, and then, with- 
out carefully worked out steps of rea- 
soning but with a 'blinding flash of 
light' (as has been said), produces the 
answer with all the assurance of a di- 
vine revelation."" 

Another way of putting this, so it seems to 
me, is that you should not start writing before 
you know what your final attitude is to be. Of 
course in the process of writing you. may 
change your mind, and revise the whole, be- 
cause that after all is one of the benefits of the 
ciscipline of writing reasons. But what I am 
referring to is this case: 

"And there is still another writer, com- 
mon in law, who starts writing before 
he knows what his final attitude to his 
subject is to be. He takes his reader 
through each step of the mental process 
by which he himself arrives, or hopes 
to arrive, at a conclusion; the facts of a 
series of cases are stated, and the judges' 
reasons summarized, but until the last 
page the reader never quite knows why. 
Before he starts writing, and continu- 
ally as he goes along, the writer must 
pause to ask himself what a reader com- 
ing to the subject for the first time, and 
unlikely ever to return to it, will want to 
know. The significance of what is be- 
ing said must be spelled out continu- 
ally."12 

It seems to me that the clearest reasons will 
f ~ l l o w  from clear thinking before the writing 
process starts and clear writing will often in- 
\ olve spelling out continually the significance 
of what is being said.13 

I should mention briefly the appropriate Rm 
style or level. Chief Judge Cardozo described 
six styles the lowest of which was the "tonso- 
rial or agglutinative, so calledfrom the shears 
and the paste pot which are its implements and 
emblem".14 I have very rarely seen tonsorial 
or agglutinative reasons for a federal tribunal's 
decision. But there is a real question as to the 
formality with which the reasons should be 
expressed. In my view it is probably inappro- 
priate to adopt the 'magisterial or imperative' 
type identified by Chief Judge Cardozo and the 
'conversational' may be much more appropri- 
ate at least in those cases involving applicants 
in person and where the decision will, in all 
probability, affect only that person and the de- 
cision-maker. It is I think however true to say 
that traditionally the Administrative Appeals 
Tribunal has tended to write in a style which 
emulates that of a Federal Court judge. The 
correct tone should follow from the accurate 
identification of the audience. 

Lastly, as Lord Macmillan wrote: 

"Clear thinking always means clear 
writing and clear writing is always good 
~ r i t i n g " . ' ~  

The obverse of this, as Tom Reidlh says, is 
that: 

"If you can't explain it, you have not 
understood it". 

Notes 

See section 128 1 of the Social Security Act 
1991 for the Social Security Appeals Tri- 
bunal, section 368 of the Migration Act 
1958 for the Immigration Review Tribu- 
nal, section 430 of the MigrationAct 1958 
for the Refugee Review Tribunal and sec- 
tion 140(1) of the Veterans' Entitlements 
Act 1986 for the Veterans' Review Board. 

Or regulation. 

See Dornan v Riordan (1 990) 24 FCR 564, 
a case dealing with section 98BD of the 
National Health Act 1953. 
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