[1992]
Admin

Review

78

Judicial Protection against the
Executive by German
Administrative Courts

By Peter Ridler, LLM. (Cantab.),
Max Planck Institute for Comparative
Public Law and International Law,
Heidelberg, Germany

I

1. Administrative law deals with the pow-
er of the executive. Due to the separation
of powers, however, it is only possible to
define the executive’s power with refer-
ence to the powers both of the legislature
and of the judiciary. In the German legal
doctrine of the early 19th century the sep-
aration of powers was thought to imply
that both the judiciary and the executive
independently and separately enforce the
law. The courts therefore only had ju-
risdiction over private law matters, while
the executive was supposed to supervise
the legality of its own actions through in-
ternal control. Consequently, in order to
prevent the emergence of a dominant ju-
dicial branch, no judicial protection was
given against administrative acts. Later in
the 19th century, this “pyramid concep-
tion” (the legislature at the top, two law-
enforcing bodies at the bottom) was aban-
doned. The need for an independent ju-
dicial control was recognised, not least as a
remedy for biased executive officers.
However, a long-lasting controversy arose
as to whether the so-called “ordinary” pri-
vate law courts should have jurisdiction
over the executive or whether special —
“extraordinary” — courts should be es-
tablished.! The latter concept was carried
through, particularly due to the fact that
specialist knowledge was deemed nec-
essary for judicial control of administrative
action. Today there exists a separate ju-
dicial branch of administrative courts in
German law with a higher administrative
court in every federal state (“Bundesland”)
and the Federal Administrative Court at
the top. At the same time, the procedural
separation entails a strict distinction
between public rights and private rights. 2

2. There being a judicial system it could
be said that the power of the administration
correlates with the degree and extent of
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judicial control. This would lead to a def-
inition of power as the capacity to decide
conclusively, even if not always correctly;
under this conception power is intrinsically
different from correctness. If a statutory
provision provides “where A and B, the ad-
ministrative authority has to do X3 it is
first of all the duty of the executive to do X
whenever there is A and B, and not to do X
when A and B are not given. On a second
level, however, the formula reveals the un-
derlying problem of how to decide on
whether A and B are given or not. Or, put
in more legal terms: the question is wheth-
er and how far the executive has the power
conclusively to decide on the meaning of A
and B. Again, on the reverse side of the
same coin the question is to what degree
the courts can review the administration’s
interpretation and application of statutory
terms. To be sure, in a democracy the an-
swer to these questions will always be that
the relevant body is only following the
proper intention of Parliament. This is usu-
ally called “the rule of law”. Yet, who has
the final say on what Parliament’s will is?
That is the question of power in public law.

English common law tackles this ques-
tion with the ultra vires doctrine. Under
this doctrine an administrative decision is
void whenever the executive has acted out-
side its competence. But, again, what is
the relevant competence? Here the com-
mon law uses the concept of jurisdiction to
grant a certain latitude to administrative tri-
bunals. The consequence is that the tri-
bunals have the power to add a margin “d”
to the meaning of A and B respectively so
that the formula becomes “where (A+d)
and (B+d), the administrative authority has
to do X”.

The scope of evaluation that is implied
in “d” applies both to matters of law (inter-
pretation) and matters of fact (application).
This is especially true for those concepts of
law which imply value laden terms such as
“public need” or “public order” or *‘com-
pelling reason”. Thus the common law
courts, for both practical and theoretical
reason, confer a significant part of their in-
terpretative function and power to the
administration.

3. German administrative law, in prin-

ciple, does not recognise such a high
degree of administrative autonomy. Its




starting point is the concept of the “Rechts-
staat”,4 a notion best translated with the fa-
miliar doctrine of the rule of law.5 Like
the| rule of law, one of the most important
elements of “Rechtsstaat”, if not its in-
trifjsic meaning, is the precedence of an act
of |Parliament over decisions of the ad-
ministration  (“Grundsatz  des  Ge-
setgesvorrangs”).6 As already mentioned,
thig broad principle is not of much help if
ong¢ does not know the meaning of the act
and its specific terms (A and B) and, in ad-
ditjon, where the power lies to decide on it.
rman law takes the answer from the con-

tion; Article 19 (4) of the Basic Law
“Should any person’s right be

¢ courts. But it is, in addition, inter-
gted as making the executive branch sub-
to a comprehensive judicial control.

t-war administrative law? considers any
d of autonomy or “discretion’8 as in-

> (rule of law). Therefore, the ad-
inistration’s power is defined by the
juirement that it acts “correctly”.

' This comprehensive nature of judicial
Y blic interest”, “public need” and “pub-
yorder”. They are considered in German
to constitute a distinct category which

nbestimmte Rechtsbegriffe”). There, as
¢ll, it is generally accepted that the courts

uations in a specific case, there has
cen academic controversy whether the
urts can substitute their own judgement
fop that of the authority. Prominent ad-

mjnistrative lawyers have spoken in favour
a limited judicial review of

indeterminate concepts and argued that the
administration possesses both better ex-
pertise and experience than the courts.
Moreover, it was said that the administra-
tion stands in close relationship with the
concrete case and its circumstances.9 Yet
the Federal Administrative Court did not
follow the underlying assumption that
through indeterminate concepts used in an
act Parliament gives a margin of judge-
ment (‘“Beurteilungsspielraum”) to the ad-
ministrative authority. Instead, it held that
the general experience of the administra-
tion is subject to expert witnesses in court
and that the application of indeterminate
concepts therefore is equally subject to an
unlimited judicial review.10 According to
this doctrine a first instance administrative
court decided in 1988 that low-flying train-
ing flights of the German airforce cannot —
outside a case of emergency — be justified
as “compellingly necessary” when they
take place below 300 metres.1!

4. In a very narrow field, however, the
Federal Administrative Court has accepted
that the administrative body has the power
of conclusive evaluation. Although there
is no agreed category of exceptions, the ex-
clusion from strict scrutiny applies, in gen-
eral, to decisions by committee in ex-
aminations and in the sphere of education
generally as well as to judgements and as-
sessments in civil service law. In the case
of individual assessments the courts accept
that it is not possible to reconstruct the full
evidence and to reconsider the evaluations
of a committee. In other cases, eg the Fed-
eral Board of Censors on printing materials
liable to corrupt the young,!? the Federal
Administrative ~ Court  recognises  a
“prerogative of evaluation”
(“Einschitzungsprérogative”) because the
relevant statute provides for establishing a
special board or committee representing
various societal groups. Although ex-
ercising a limited judicial control the
courts determine whether the
administrative  authority  started its
evaluation from a correct interpretation of
the concepts involved and whether it
proceeded on the basis of a correct
understanding of the facts.

5. While the administration is not granted
latitude in the evaluation of the law, stat-
utory provisions often leave the ad-
ministrative authority with a discretion
whether, and if so how, to act in a specific
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case. The formula mentioned earlier then
becomes “where A and B, the ad-
ministrative authority can do X”. Thus,
under German law discretion only lies as
to the range of possible decisions the ad-
ministrative authority can enforce. The no-
tion of “discretion” therefore is never used
when the concepts of law (A and B) are at
stake; this is true even in the exceptional
case of indeterminate concepts of law.

As in common law, however, the ad-
ministration is not left uncontrolled in the
exercise of this discretion. Again with ref-
erence to Art.19 (4) of the Basic Law and
the concept of “Rechtsstaat” (rule of law),
the German courts recognise only a dis-
cretion bound by law (“duly exercised dis-
cretion”). The administration therefore has
to exercise its discretion (1) without ex-
ceeding the conceptual limits of the stat-
utory provision (excess of discretion) and
(2) without taking into regard improper
considerations (abuse of discretion!3). In
addition to these principles, the administra-
tion is regarded as being bound by its inter-
nal orders and by its previous application
of the law. This is seen as a corollary of
the fundamental right of equality in law.
An administrative authority is thus re-
stricted from changing its policy without
good reasons for doing so. These stan-
dards clearly bear a strong similarity to the
categories under which English courts
review discretionary power.

Finally, all administrative decisions re-
stricting a person’s freedom or property
are subject to the principle of pro-
portionality. This concept states that the
decision has to be (1) “suitable” for the
purpose at issue and that (2) the restriction
on the citizen’s rights must be “necessary”
in the sense that a less restricting action
would not serve the same purpose. In an
(intricate) third step the administration has
to consider whether the need and im-
portance of the intended administrative ac-
tion justifies an intrusion upon the citizen’s
rights. This latter aspect of the principle,
the so called “proportionality in its narrow
sense”, was held to be violated for instance
in a criminal case where a dangerous med-
ical test was ordered to ascertain the
defendant’s  criminal responsibility.
Considering the fact that the defendant was
only accused of a misdemeanour the court
held that there was no reasonable relation
between the medical test and the need to

sanction disorderly behaviour.14

Under the regime of these principles
guiding the exercise of discretion, the
courts in some cases hold the discretion to
be reduced to only one admissible action.
On a suit for mandatory injunction the
courts will then order a specific action to
be taken rather than directing the ad-
ministrative authority to consider the case
afresh.

6. It has already been mentioned that ju-
dicial control of discretion works in similar
categories both under common law and
Germman law. In addition, the pre-
dominance of the German courts as to the
interpretation of legal concepts seems to
have changed in recent years. German
courts now show a tendency to yield more
to the administration’s expertise and need
for flexibility. This applies particularly to
legal concepts involving very technical
matters such as in nuclear energy law and
environmental law. Judicial control there-
fore tends to give more latitude to the ad-
ministration while at the same time the
strict separation between the interpretation
of legal concepts and the discretion in ac-
tions is subject to increasing criticism.!5

II

1. Although the available extent of judicial
review might be at the heart of ad-
ministrative law, procedural aspects have a
significant impact on the practical con-
sequences of administrative law. Two con-
cepts of administrative procedure law shall
be focused on: the concept of voidness and
voidability on the one hand, and the notion
of standing on the other.

Since all errors of law are reviewable in
the courts (the rare exceptions in cases of
indeterminate concepts of law not-
withstanding), administrative authorities
theoretically act outside their powers and
therefore “ultra vires” whenever their
decisions are legally flawed. For the sake
of legal certainty and reliance on the ad-
ministration, however, administrative
acts!6 stand and are legally effective as
long as they are not quashed in court. In
principle, therefore, administrative acts are
only “voidable” in English terminology.
Since the administrative act becomes bind-
ing not only on the parties but also on the
administrative authority itself, a
comparison could be drawn with the notion




of [“res judicata”. Yet German law seeks to
maintain the distinction between judicial
anf administrative bodies. Administrative
acts are therefore said to retain a particular
e of administrative validity
estandskraft”) despite the possibility of

and binding on the parties, the appropriate
gal remedy cannot be a suit for declara-

rhts and public rights20 and similarly di-
des the spheres of private law and public
remedies, the addressee of an ad-
nistrative act is also precluded from
aiming in private law proceedings that
e act is legally wrong. A German Mr
inder, therefore, would clearly lose his
e when pleading in private law courts
¢ invalidity of the council’s rent
rease.2!

While the effect of stability and the en-
iled concept of voidability apply in prin-
iple, an administrative act will be without
y legal effect if it suffers from a gross er-
r of law and, in addition, if under due

administrative act is generally con-
sidered to be void if it “bears...[the] brand
of invalidity upon its forehead”, as Lord
Reid has put it.23

In cases of “voidness” the ad-
njinistrative act has no binding effect and
consequently it is reviewable by way of
declaration rather than a suit for invalidity.

Since legal certainty cannot apply for ad-
ministrative acts having no legal effect
whatsoever, no time limit restricts the
availability of the suit of declaration. To
be sure, the German concept of voidness
entails no presumption of validity: the ad-
ministrative decision being “void” the ad-
dressee is by no means required to bring an
action to declare the voidness, although it
is to their own risk if in a later public law
litigation the court holds the administrative
act to be legally flawed but only “void-
able” in the sense mentioned above. In
this case the time limit might have expired
so that no judicial review will be granted.

2. A second aspect that mitigates the high
density of judicial control is the concept of
standing. Insofar as Art.19 of the Basic
Law guarantees access to the courts if “any
person’s right be violated”, the concept of
standing equally restricts the availability of
judicial remedies to persons that are able to
show the possibility of a right being violat-
ed by an administrative action.

Thus the concept of standing is two-
fold: first, an action is only admissible if
the applicant has furnished sufficient ev-
idence for the court to take into account
the possibility that the challenged ad-
ministrative act may be illegal. Second,
the applicant must be able to show the vi-
olation of an own legal position under
public, not private law. This latter condi-
tion gives rise to many intricate questions,
since it turns on the definition of what
constitutes a right or legal position against
the executive.

In English administrative law judicial
review operates, broadly speaking, to
control the legality of acts of the
administration. Since conformity with the
law is regarded as a public good rather
than as an individual right, the citizen has
no entitlement that a specific unlawful act
be invalidated. The administrative courts
can exercise judicial discretion whether to
grant a remedy or not. Discretion in rem-
edy, however, means discretion in law; as
a corollary English law did not evolve
“subjective” rights against the executive.
Instead, since there is nothing like “sub-
jective public rights” in English law,24 the
concept of standing has been formed in
terms of interests rather than legal
positions.

In German law the guarantee of funda-
mental rights together with free access to
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the courts implies that the citizens are con-
ferred an entitlement as to the legality of
administrative actions. Also in public law,
therefore, the remedy follows the law. But
the entitlement cannot go beyond the sub-
jective legal source from where it stems. It
is only under the condition of what is
known as a “subjective public right” that
the citizen holds a right to claim that the-
courts invalidate an illegal administrative
act.  Since the addressee of an ad-
ministrative act can always claim a viola-
tion of due process of law, they always
have standing to bring an action against
this very act.

The intrinsic problem of the law of
standing, however, is third party claims
brought against administrative acts grant-
ing a permission or a license to another
person. In this regard the law of standing
and the subjective public right of third par-
ties are considered to depend upon the pur-
pose of the relevant statutory provision. In
planning law, for example, it is asked
whether laws restricting the erection of
buildings outside the city are only enacted
in the public interest or whether they are
also meant to protect neighbours from
buildings erected without a lawful plan-
ning permission. Yet, the interpretation of
the relevant statutory provision has to be
done with reference to fundamental rights
of third parties in question.

3. Thus, on a comparison with the com-
mon law concept of standing requiring
“sufficient interest”, it can be seen that the
precondition of “subjective public rights”
narrows significantly the scope of ad-
ministrative actions. No German Mr
Blackbum is possible for bringing suits to
reinstall good morals,25 nor a Mr Smedley
supervising the Government’s contribution
to the EEC.26 There being “subjective
public rights” the courts have lost the dis-
cretion “to vindicate the rule of law” (as
Lord Diplock said??) on the motion of a
public-spirited citizen. This might also be
the reverse side of high density judicial
control.
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Since the last issue of Admin Review, the

Caouncil has provided:

+ |letters of advice to the Attomey-

General on

— a proposal to abolish the Security
Appeals Tribunal;

— the National Witness Protection
Program;

— changes to the immigration port-
folio;

— the Draft Seafarers’ Rehabilitation
and Compensation Bill; and

— superannuation, conceming the
provision of an external dispute
resolution mechanism; and

* |a submission to a parliamentary com-
mittee on the role of Parliament in an
age of Executive dominance.

Current work program - developments

Cgmmaunity Services and Health

The Council has recently redirected this
project towards investigating the scope of
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FPC, 1991, 1 AlIER (HL), p705 ff, pp727 per
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ceedings anddecision under public law; and
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merits review of decisions made under
Commonwealth funding programs.

Intellectual property

A draft discussion paper on review of pat-
ents decisions is being prepared by a
consultant, Dr Margaret Allars of Sydney
University.

Specialist tribunals

As a result of resource difficulties, publica-
tion of a draft report on this subject is ex-
pected to be delayed until some time in
1993. The second Conference of Com-
monwealth Review Tribunals was held in
Sydney on October 16 and 17, 1992. De-
tails on the conference will be provided in
the next issue of Admin Review, as this is-
sue was ready to go to press at the time the
conference was held.

Government business enterprises

The Council is working on a draft report
on the extent to which GBEs should be
subject to administrative review. This is
expected to be available towards the end of
this year. Anyone interested in obtaining a
copy of the draft report should contact
Robyn Johansson, the responsible Project
Officer at the Council, = (06) 257 6115.

[1992]

Admin

Review

83



