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FOCUS A R T I C L E  

Rule Making by Commonwealth 
Agencies 

Prepared by Charles Beltz 

Introduction 
This article is a synopsis of the Council's most 
recentreport to the Attorney-General, Rule Mak- 
ing by Commonwealth Agencies, which was 
tabled in Parliament on 6 May 1992 and is 
available from the Australian Government Pub- 
lishing Service (AGPS). The aim of the synopsis 
is to inform people of both the release of the 
report and the thrust of the Council's recommen- 
dations about the processes involved in making 
delegated legislation. As such there is no inten- 
tion to dwell here on matters of detail and defi- 
nition, which are provided in the report. Rather 
a basic outline of the report will be given with an 
emphasis on the general nature of the Council's 
proposals for reform. Some of the more signifi- 
cant specific recommendations are also included 
in the text at appropriate junctures, in italics and 
within boxes. 

Background and summary of existing 
problems 
The Australian system of government is prem- 
ised on the existence of a distinction between 
legislative, executive and judicial functions, with 
the legislative function involving the making of 
legally binding rules, usually of wide or general 
application. It has long been recognised that it is 
impracticable for all rules to be made by Parlia- 
ment. Thus, Parliament has delegated legisla- 
tive powers to others, principally members of the 
executive. 

The traditional form of delegated instrument 
has been the statutory rule, most commonly the 
regulation, made by the Govemor-General in 
Council, for which a framework for making, 
scrutiny and publication has developed over 
time. However, in recent years there has been a 
vast growth in the volume and diversity of del- 
egated legislative instruments. Different and 
often inconsistent practices for drafting, consul- 
tation, scrutiny and publication apply. The ex- 
tension of some of the procedures associated 
with statutory rules has overcome some anoma- 
lies caused by new forms of delegated instru- 
ments, but significant problems remain. 

Among the problems noted in the report were: 
the absence of any clear view of the distinc- 
tion between matter appropriate for delegated 
and for primary legislation; 
the absence of any view of the reasons why 
different forms of delegated legislative in- 
struments are used; 
the poor quality of drafting of some delegated 
legislative instruments; 
the anomaly that primary legislation receives 
wide public exposure before enactment, at 
least in theory, whereas delegated legislation 
does not; 
an element of chance in the application of the 
tabling and disallowance procedures of Par- 
liament to delegated legislative instruments 
which are not statutory rules; 
the inaccessibility of delegated legislation; 
and 
the existence of instruments that under present 
arrangements are not treated as being either 
legislative or executive in character. 

The framework of principles for the making of 
delegated legislative instruments is patchy, dated 
and obscure, and can be contrasted with the 
comprehensive, integrated regime introduced by 
the Commonwealth in the 1970s for the exercise 
and scrutiny of executive power. The three 
central components of the administrative law 
system, the Administrative Appeals Tribunal, 
the Administrative Decisions (Judicial Review) 
Act 1977 (AD(JR) Act) and the Ombudsman, 
apply to decisions of an administrative character. 
It was therefore thought timely to develop a 
complementary regime for decisions of a legisla- 
tive character made under authority delegated by 
statute. As detailed in the report, the Common- 
wealth has in this regard failed to keep pace with 
developments in procedures for the making and 
scrutiny of delegated legislation that have oc- 
curred in certain State jurisdictions. 

A new regime 
The Council has therefore proposed a new re- 
gime for the making, scrutiny and publication of 
delegated legislation, with significantly improved 
procedures. The underlying rationale of the 
principles and procedures in this area suggests 
that they should apply to all delegated instru- 
ments that are legislative in character, called 
'rules' in the report. A similar approach is taken 
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1 (1)  A new Act to be 
alled the Legislative InstrumentsAct should 
e enacted to prescribe procedures for the 

king, publication, andsupervision of del- 
gated legislative instruments in accord- 
nce with this report. 

The principal elements of the proposed new 
,ime are: 
better guidance on matters appropriate for 
inclusion in Acts of Parliament and on mat- 
ters which can be included in rules; 
improved practices to ensure high quality 
drafting for all Commonwealth rules; 
mandatory consultation with the community 
prior to the making of important rules; 
procedures for parliamentary scrutiny and 
control which should apply to all rules; 
sunsetting of all rules on a ten-year rotating 
basis; 
the establishment of a Legislative Instru- 
ments Register in which all rules should be 
published, with rules unenforceable if not 
published in this way; and 
special adaptations of these general proce- 
dures for rules of court and rules made under 
intergovernmental schemes for nationally 
uniform regulations. 

2ach of these broad ateas of reform will be 
slt with under separate headings in this synop- 
, following the description below on the ambit 
the proposed new Act. 

terms, legislative action involves the 

Executive or adminis- 
applies general rules 
characteristics might 

in combination is also a very strong indicator that =I 
an instrument is legislative in character. 

The Council has decided to recommend that 
all delegated instruments of a legislative charac- 
ter should be subject to the new Act unless 
specifically excluded by their enabling Act. 
Agencies would be required to make decisions 
about exemptions at the time of drafting of the 
enabling Act. The major advantage of this 
approach is thecomprehensive coverage it would 
give the Legislative Instruments Act and the 
consequent simplicity of the scheme. It could be 
expected that a provision expressly excluded 
from the operation of the new Act would be 
looked at closely by the Senate Standing Com- 
mittee for the Scrutiny of Bills, and agencies 
might be required to justify their decision to 
exclude. 

Recommendation 3 (1 )  The Legislative In- 
struments Act should apply to every del- 
egated instrument that is legislative in char- 
acter, unless expressly excluded by its ena- 
bling provision. (2 )  The &finition of 'leg- 
islative' should not be set out in the Act. (3) 
To assist agencies in deciding whether an 
instrument is legislative, the essential char- 
acteristics of legislative instruments should 
be set out in the Legislation Handbook. 

Distinction between primary and delegated 
legislation 
The procedures for the making of an Act mean 
that a proposed new law receives some public 
exposureduring its passage through both Houses 
of Parliament. Delegated legislation, however, 
does not necessarily have to be exposed publicly 
before becoming law. Notice of the making of 
delegated legislation, if provided at all, is gener- 
ally contained only in the government Gazette. 
Where required, tabling in Parliament can take 
as long as three months. Despite this, most 
delegated legislation takes effect on notification 
that it has been made. These differences make it 
desirable that there be clear guidelines about the 
matters appropriate for delegated legislation. 

At present, guidance on the appropriate divi- 
sion of content between primary and other forms 
of legislation comes from at least three sources - 
theLegislation Handbook published by the AGPS 
and the sets of guidelines used by the Senate 
Standing Committee on Regulations and Ordi- 
nances and the Senate Standing Committee for 



the Scrutiny of Bills. The Council found that the 
practices followed in applying these various 
guidelines revealed considerable discrepancies 
in the nature of the rules implemented through 
primary and delegated legislation respectively. 

The Council has therefore proposed a set of 
criteria for a more useful distinction between 
primary and delegated legislation to be set out in 
the Legislation Handbook. A theme common to 
most criteria is the presence or absence of sig- 
nificant policy, which is suggested as a separate 
criterion but which underlies some of the others 
as well. The Council accepts that it will not be 
possible to develop criteria to guide law makers 
with precision in every circumstance. 

Recommendation 2 The following criteria 
for the division of content between primary 
and other forms of legislation should be 
incorporated into the Legislation Hand- 
book; 
'The following matters should be imple- 
mented only through Acts of Parliament: 

significant questions of po Iicy including a 
new policy or fundamental changes to 
existing policy; 
rules which have a significant impact on 
individual rights and liberties; 
provisions creating offences which impose 
significant criminal penalties 
(imprisonment orfinesof more than$] 000 
for individuals or more than $5000 for 
corporations); 
administrative penalties for regulatory 
offences; 
provisions imposing taxes; 
significant fees and charges (more than 
$1000); 
procedural matters that go to the essence 
of the legislative scheme; and 
amendments to Acts of Parliament.' 

Drafting and preparation of delegated 
legislative instruments 
The quality of and responsibility for the drafting 
of delegated instruments were issues commonly 
raised with the Council throughout the course of 
this project. There are both many different types 
and large numbers of delegated legislative in- 
struments in current use. The Council takes the 
view that instruments that are of a legislative 
kind must meet high drafting standards in pres- 
entation, expression and consistency. They 

should be drafted so that they are clear, concise 
and unambiguous. 

The Council therefore is of the view that the 
Office of Legislative Drafting in the Attomey- 
General's Department should be given statutory 
responsibility for ensuring that all delegated 
legislative instruments are prepared to an appro- 
priate standard. Having regard to the number of 
instruments involved - 1424 in 1990 as against 
144 Commonwealth Acts for the same period - 
it would not be easy to centralise the drafting of 
all delegated legislative instruments. Nor is this 
necessarily desirable, given the diverse range of 
subject matter covered. The preparation re- 
quires an extensive contribution from the agen- 
cies concerned. The Office of Legislative Draft- 
ing could fulfil its responsibility by drafting 
instruments itself or by allowing agencies to 
prepare instruments under arrangements with 
the Office. 

Recommendation 5 (1)  Where an instru- 
ment is legislative in character, it should be 
drafted by the Ofice ofLegislative Drafting 
or arrangementsfor drafting should be made 
with that Ofice. (2 )  Better drafting in 
agencies should be encouraged by: 

'settling' arrangements where the agency 
undertakes primary drafting and then 
sendsit to the Office ofLegislative drafting 
for clearance; 
the supply of drafting precedents by the 
Ojjice of Legislative Drafting; 
temporary placement of agency drafters 
in the Office of Legislative Drafting; and 
temporary placement of drafters from the 
Ojjice ofLegislative Drafting in agencies. 

Consultation 
At present, there is no general statutory require- 
ment for consultation prior to the making of 
Commonwealth delegated legislative instru- 
ments. Although individual Acts may require 
some form of consultation before the making of 
certain delegated legislation, and some agencies 
submitted that they consulted extensively with 
identified interest groups, the Council is of the 
view that in the absence of a more general 
requirement, consultation tends to take place 
with particular sectional interests to the possible 
exclusion of other interested persons. 

Consultation prior to law making is consistent 
with the principles of procedural fairness as it 



lative instruments, subject to limited excep- 
listed in the recommendation which fol- 
. Developments in Victoria and New South 

and the increase or decrease does not 
exceed the amount set by the budget; 
where the instrument is of a minor 
machinery nature, including savings and 
transitional provisions, and it does not 
fundamentally alter the existing 

where the Attorney-General certifies that 
an Act empowering the making of 
delegated legislation provides for 
consultation comparable to that required 
by the Legislative Instruments Act; 
where advance notice of a particular 
legislative rule would enable individuals 
to gain advantage that would otherwise 

where the Attorney-General certifies that 
the public interest requires that 
consultation should not be undertaken in 
a particular case; and 
where the instrument contains rules of 
court which in accordance with 

The Act will require 'first round consultation' 
only. If an instrument is altered following initial 
consultation, any further consultation will be at 
the discretion of the agency concerned. Pro- 
posed consultation procedures and questions 
relating to the effect of consultation require- 
ments on the commencement of provisions are 
dealt with in some detail in the report. 

Scrutiny of legislative instruments 
It has long been accepted that as a matter of 
constitutional principle delegated legislation 
should be tabled in each House of the Parliament 
and may be disallowed by either House. Under 
the Council's proposals all instruments to which 
the Legislative Instruments Act would apply 
should be subject to such parliamentary scrutiny 
and control. 

The tabling of instruments in both Houses 
provides Parliament with an opportunity to scru- 
tinise delegated legislation. This is the current 
practice for regulations and disallowable instru- 
ments. The Council proposes that this opportu- 
nity be extended to all legislative instruments. It 
is also of the view that, as well as having a 
responsibility regarding the preparation of all 
delegated legislative instruments, the Office of 
Legislative Drafting should be given the func- 
tion of forwarding these to the Tabling Offices of 
Parliament. 

Recommendation 15 (1) All instruments to 
which the Legislative Instruments Act ap- 
plies should be subject to tabling in Parlia- 
ment. An instrument which is not tabled 
within six sitting days should cease to have 
effect. (2 )  The Ofice ofLegislative Drafting 
should be required to forward all inrtru- 
ments to which the Legislative Instruments 
Act applies to the Tabling Offices of Parlia- 
ment. 

The question of time limits for tabling was 
raised in submissions tothecouncil. Theexisting 
law in relation to regulations and disallowable 
instruments, contained in the Acts Interpretation 
Act 1901, allows fifteen sitting days from the 
making of a regulation within which that 
regulation must be tabled before each House of 
Parliament. A notice of motion to disallow it 
may be given in either House within fifteen 
sitting days of tabling. If that notice of motion is 
not withdrawn or called on within fifteen sitting 
days of the giving of the notice, the instrument is 



deemed to be disallowed. Concern over the 
potential length of time involved in accumulating 
this number of parliamentary sitting days, given 
that frfteen sitting days can involve a period of 
three calendar months or possibly longer, has 
resulted in the Council recommending that 
instruments be tabled within six sitting days. 
The period for moving disallowance of an 
instrument should remain fifteen days, however, 
as there is an increasing number of instruments 
being made which are subject to disallowance 
and these may not receive adequate scrutiny if 
that period were shortened. 

Recommendation 19 The period within 
which legislative instruments should be ta- 
bled in each House of Parliament should be 
six sitting days from publication in accord- 
ance with the Legislative Instruments Act. 

Parliamentary control of delegated legislation 
is exercised in two general ways. The first is the 
disallowance procedure referred to above, which 
can be exercised by either House of Parliament. 
The second way is approval, whereby an instru- 
ment laid before both Houses of Parliament does 
not come into operation untila resolution affirm- 
ing it has been passed by both Houses. The 
disallowance procedure has the advantage that 
the operation of a legislative instrument is not 
delayed pending parliamentary approval. This 
enables the executive to respond quickly to ur- 
gent situations and to get on with the day-to-day 
business of government. The disapproval proce- 
dure is currently the norm and the Council is not 
persuaded that any change is required. The 
approval procedure would remain available for 
use by Parliament if considered desirable in a 
particular case. 

Recommendation 16 (1) All instruments to 
which the Legislative Instruments Act ap- 
plies should be subject to control by the 
Parliament. (2) Disallowance by either 
House of Parliament rather than approval 
should remain the norm for parliamentary 
control of delegated legislation and should 
be prescribed by the LRgislativeInstruments 
Act. 

currently performed by the Senate Standing 
Committee on Regulations and Ordinances. The 
role of the Committee would become even more 
significant under the Council's proposals be- 
cause all delegated legislation within the ambit 
of the Legislative Instruments Act would come 
before it. 

Under its existing terms of reference the Sen- 
ate Standing Committee on Regulations and 
Ordinances scrutinises delegated legislation to 
ensure: 

that it is in accordance with the statute; 
that it does not trespass unduly on personal 
rights and liberties; 
that it does not unduly make the rights and 
liberties of citizens dependent upon adminis- 
trative decisions which are not subject to 
review on their merits by a judicial or other 
independent tribunal; and 
that it does not contain matter more 
appropriate for parliamentary enactment. 

More detail on these terms is contained in the 
Legislative Scrutiny Manual, which explains 
some of them in greater depth and expands 
others by giving examples of previously disal- 
lowed instruments. The Council has come to the 
view that having regard to this additional mate- 
rial and the greater detail contained in the terms 
of reference of scrutiny committees in New 
South Wales, Victoria and the Northern Terri- 
tory, there is scope for more detail in the terms of 
reference of the Senate Standing Committee on 
Regulations and Ordinances. Under the Coun- 
cil's proposed new regime there would in any 
case be an additional matter for thecommittee to 
consider in relation to possible disallowance, 
namely whether the consultation requirement 
had been complied with by agencies. 

Recommendation 18 The terms of reference 
of the Senate Standing Committee on Regu- 
lations and Ordinances should be expanded 
to include failure by an agency to consult in 
accordance with the procedures set out in 
the Legislative Instruments Act as an addi- 
tional matter to which the Committee may 
have regard. 

There can be times when a disallowance motion 

The existence of a specialist parliamentary may notproceed becauseremoval of theoffending 

committee to examine delegated legislation is provision may affect the overall operation of a 

considered essential to the effectiveness of the legislative scheme, by creating a gap in it or by 

regime proposed in the report. This role is rendering it ineffective. To obviate this type of 
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Recommendation 22 (1)  The Legislative 
Instruments Act should require the text of 
any document applied,  adopted or  
incorporated by reference to be tabled with 
the delegated legislation. Failure to table 
the incorporated document with the 
legislative instrument should mean that the 
incorporatingprovision should cease to have 
effect. (2)  The document that is applied, 
adopted or incorporated by reference should 
be scrutinised to allow the Parliament to 
determine whether the provision allowing 
for the application, adoption or  
incorporation should be disallowed. 

Sunsetting of delegated legislation 
All legislation needs to be periodically reviewed 
to ensure that it is still achieving its aims and that 
it has not become outdated. 'Sunsetting' is the 
practice of providing for legislation to cease t 
have effect on a specified day or after it has been 
in force for a designated period of time. The 
procedures for the making and supervision of 
Commonwealth delegated legislation currently 
do not contain a mechanism to ensure that it is 
kept up to date. The numbers of delegated 
instruments made annually, for example 484 
statutory rules and 1161 disallowable instru- 
ments in 1990-91, mean that without a mecha- 
nism to review the instruments they can become 
quickly outdated. 

Four Australian jurisdictions, namely Victo- 
ria, Queensland, South AustraliaandNew South 
Wales, have responded by introducing legisla- 
tion for the general sunsetting of delegated leg- 
islation. The normal sunsetting period intro- 
duced in these States ranges from five to ten 
years. The Council considers that a general 
sunsetting requirement should apply to all exist- 
ing principal instruments in the Commonwealth 
sphere. It believes that it is sound administrative 
practice to have a mechanism to ensure that 
instruments are reviewed. In general, all instru- 
ments should have a maximum life of ten years. 
They can then be reviewed to determine whether 
they are still required and if so, whether they 
meet current drafting standards. The Council 
proposes that the instruments should be divided 
into the following categories for the purpose of 
sunsetting, for reasons detailed in the report. 



Recommendation 23 All existing principal 
instruments of a legislative character and 
all instruments subject to the Legislative 
Instruments Act should be sunsetted as fol- 
lows: 

Date prior to I Jan 1992 Date 
of last change to the of 
principal Instrument sunsetting 

Before I Jan 1980 I Jan 1995 
I Jan 1980 to 31 Dec 1986 1 Jan 1997 
1 Jan 1987 to 31 Dec 1991 1 Jan 2000 

Date offirst making 
of principal instrument 

After I Jan 1992 Ten years after 
commencement 

of the principal instrument 

Access to delegated legislation 
Access to law is important given the principle 
that ignorance of its terms does not excuse the 
citizen from complying with it. The Council was 
told that many delegated legislative instruments 
are very difficult to obtain. The material is not 
always physically available and, where it is, 
access is often impeded because the material is 
not kept in any systematic series. These con- 
cerns are additional to any problems of compre- 
hension due to the quality of drafting. The 
growth in numbers of delegated instruments, as 
referred to earlier, makes the issue of access 
increasingly important. 

Regulations are required, under Section 48 of 
the Acts Interpretation Act to be notified in the 
Gazette. Section 5 (3) of the Statutory Rules 
Publication Act 1903 provides: 
(3) Where any statutory rules are required by 

any Act to be published or notified in the 
Gazette, a notice in the Gazette of the rules 
having been made, and of the place or places 
where copies of them can be purchased, 
shall be sufficient compliance with that re- 
quirement. 

A majority of the High Court in Watson v Lee 
(1979) 144 CLR 374 held that this provision was 
satisfied only if the instrument could be pur- 
chased at the designated place on the date of 
notification. The Act in question was amended 
in 1978, however, by the addition of a require- 
ment that copies of a statutory rule should be 
available for purchase 'at the time of publication 

or as soon as practicable thereafter'. This amend- 
ment appears to have qualified the requirements 
set out in Watson v Lee in that availability 'as 
soon as practicable' will be sufficient. A mem- 
ber of the public can thus be obliged to comply 
with thelaw,the textof which is not immediately 
available. Even under Watson vLee there was no 
obligation to maintain availability of copies of 
the instrument. 

The Statutory Rules Publication Act also cov- 
ers such matters as the numbering, citation and 
reprinting of statutory rules. All statutory rules 
are published as part of the Statutory Rules 
Series for which the Office of Legislative Draft- 
ing isresponsible. This series is available through 
all outlets of the AGPS, although it may not 
always be possible to purchase copies of a par- 
ticular rule. The main shortcoming of the Act is 
that it applies only to rules of court, regulations, 
and by-laws made under an enactment by the 
Governor-General, a Minister or any depart- 
ment. Legislative instruments other than statu- 
tory rules, such as disallowable instruments, are 
in general not required to comply with theprovi- 
sions of the Statutory Rules Publication Act for 
numbering, printing and sale by the AGPS. 
Access to these instruments is consequently de- 
pendent upon other statutory requirements, in- 
cluding those imposed by the enabling Act, or 
upon the good graces of the sponsoring agency. 
Although some agencies make efforts to ensure 
that instruments are accessible to the public, the 
Council is concerned to see that consistent stand- 
ards for access to delegated legislative instru- 
ments should apply irrespective of their class or 
existing arrangements for access. 

In thecouncil's view, it would be preferable to 
establish a new series to cover all instruments 
that are legislative in character. Starting with a 
'clean slate', this approach would gather all 
instruments currently distributed or published 
by agencies into one series and be a single 
reference point for all delegated legislative in- 
struments. It would also mean that with 
sunsetting, as recommended by the Council, all 
existing instruments would be brought within 
this series as they are reviewed and updated over 
a period of time. 

Recommendation 24 The Statutory Rules 
Series should be replaced by a new series to 
cover all delegated legislative instruments 
that are subject to the Legislative Instru- 
ments Act. 
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ecommendation 26 (1) Responsibility for 

in the Gazette in the absence of a contrary 
ntion in that Act. They may be specified to 

e effect from a date, or time on a date, or on the 

Legislative Instruments Register and take 
ct at the same time unless a different date or 

sions, should be continued under the Legislative 
Instruments Act in relation to all instruments 
covered by the Act. 

Recommendation 27 (1) Under the Legisla- 
tive Instruments Act, a delegated legislative 
instrument should commence on the date on 
which it is published in the Legislative In- 
struments Register and take effect imrnedi- 
ately unless a different time is speciBed in 
the instrument. . . .(3) A legislative instru- 
ment should be unenforceable until it is 
published in the Legislative Instruments 
Register. 

Under existing law, on the very rare occasions 
where there is a difference between an original, 
definitive instrument and the published version, 
it is no excuse that a published version of an 
instrument relied on is incorrect. While it is true 
that the published version of an instrument is not 
the definitive statement of the law, the Council 
considers that a person should not be subject to 
prejudice by reliance upon the version published 
in the proposed register. - 

Recommendation 28 Under the Legislative 
Instruments Act, a person shall not be sub- 
jected to any prejudice by reason of their 
reliance on the text of a legislative instru- 
ment as published in the Legislative Instru- 
ments Register where that text differs from 
that in the original instrument made by the 
relevant authority. 

As mentioned under the scrutiny heading, the 
incorporation of material into delegated instru- 
ments can create problems of access. Where the 
material is contained in an Act or regulation, it 
may be incorporated either as it is in force at a 
particular time or as in force from time to time. 
Where it is contained in any other document, the 
material may only be incorporated as it exists at 
the time the incorporating regulation takes ef- 
fect. On occasion provision is expressly made 
for matter other than part of another Act or 
regulation to be incorporated by reference as that 
matter exists from time to time. It can be quite 
difficult to establish what the law is at a particu- 
lar time. Changes to incorporated material may 
not be brought to the attention of the people 
affected. For this reason the Council believes 
that the text of all incorporated material should 
be published, and updated when altered, on the 
Legislative Instruments Register. 



Recommendation 29 ( 1 )  Under the 
Legislative Instruments Act, the text of any 
document,other than an Act, appliedadopted 
or incorporated in a legislative instrument 
by reference should have no fleet until 
published in the Legislative Instruments 
Register. (2) Changes to any material, 
apart from Acts and other legislative 
instruments, applied, adopted or 
incorporated from time to time should be 
placed on the Legislative Instruments 
Register and to the extent that they are not, 
they should be unenforceable. 

- -  Rules made under intergovernmental schemes 
for nationally uniform regulations raise separate 
special considerations. In particular there are 
problems in providing for parliamentary scru- 
tiny of such rules. The Council has therefore 
suggested the following principles to ensure a 
parliamentary role in the making of this type of 
rule. 

Special procedures - rules of court and 
nationally uniform regulations 
The question whether therecommendations con- 
tained in the report should apply to both rules of 
court, which are in many ways distinct from 
other forms of delegated legislation, and del- 
egated legislation made under intergovernrnen- 
tal schemes, where additional issues are raised, 
will be dealt with only very briefly. This synop- 
sis is geared to issues of general application, so 
for more detail on these subjects reference will 
need to be made to the report itself. 

In essence, insofar as rules of court are made 
under statutory enacunent rather than by virtue 
of the inherent power of courts to make rules 
governing their procedures, the Council takes 
the view that they should be subject to the regime 
proposed for all Commonwealth delegated leg- 
islation. Courts would, however, have the abil- 
ity to determine in rare, particular cases that in 
the public interest no consultation need be un- 
dertaken prior to the making of a rule. 

Recommendation 30 ( I )  Subject to recom- 
mendation 30 (2), rules of court should be 
covered by the comprehensive regime for 
making, publication and review of delegated 
legislation proposed for the Legislative In- 
strumentsAct. (2)  Consultation neednot be 
undertaken in a particular case for rules of 
court i f  the court determines that the public 
interest so requires. Insuchacase, the court 
should be required to explain its reasons 
and the grounds of public interest relied 
upon in its Annual Report. 

Recommendation 31 (1) Where possible, 
the procedures recommended in this report 
for making, publication and review of 
delegated legislation should apply to 
legislative instruments made under 
intergovernmental schemes for nationally 
uniform regulation. (2) Where this is not 
possible, the following minimum standards 
should apply: 

the instruments should be drafted by or 
settled with professional drafters; 
there should be mandatory consultation 
along the lines of that set out in the National 
FoodAuthorityAct when a new instrument 
is made or when an existing instrument is 
revoked or varied; 
this consultation should include notice to 
the parliament for each participating 
jurisdiction; 
the instruments should be published in the 
Legislative Instruments Register; and 
the instruments should be subject to a 
sunsetting requirement ten years afrer the 
principal instrument is first made. 

Conclusion 
The Council's report has been provided to the 
Attomey-General. Prior to taking action, if any, 
to implement the recommendations contained in 
the report, his department is conducting consul- 
tations with Commonwealth agencies that might 
be affected by the implementation of any of 
those recommendations. It is interesting to note 
that the Council has recently been informed that 
similar broad-ranging questions about delegated 
legislation as were considered in the report are 
being examined in two States -by the Legal and 
Constitutional Committee of the Victorian Par- 
liament and by the Joint Standing Committee on 
Delegated Legislation of the Western Australian 
Parliament. 



R E G U L A R  R E P O R T S  rn 
1 Administrative Review Council 

qurrent work program - developments 

ommunity Services and Health 
e Council has recently redirected this project 

investigating the scope of merits review 
under Commonwealth fund- 

- 

ELeports, submissions and letters of advice 
Since the last regular issue of Admin Review, the 
Clouncil has provided: 

a report to the Attorney-General: Report No 
35 Rule Making by Commonwealth Agen- 
cies; 
letters of advice to the Attomey-General on 
- the Review of the Administrative Ap- 

peals Tribunal; 
- the Review of the Office of the Common- 

wealth Ombudsman; 
- the draft Broadcasting Services Bill; and 
- proposed conscientious objection deci- 

sion appeal provisions; and 
letters of advice to the Australian Law Re- 
form commission on 
- customs and excise matters; and 
- administrative penalties. 

tellectual property 
draft discussion paper on review of patents 

ecisions is being prepared by a consultant, 
Margaret Allars of Sydney University. 

. pecialist tribunals 
It is expected that the Council will circulate a 

aft report on tribunal procedures late in 1992. 
eparations are under way for the second Con- 
rence of Commonwealth Review Tribunals, to i held in Sydney in October. 

enterprises 
Council is working on a draft report on the 

tent to which GBEs should be subject to ad- 
This is expected to be 

towards the end of this year. Anyone 
in obtaining a copy of the draft report 

ould contact Robyn Johansson, the responsi- 
Officer at the Council, phone number 

Environmental decisions 
The Council is currently arranging the engage- 
ment of a consultant to examine the issue of 
merits review of environmental decisions. 

Administrative A ~ w a l s  Tribunal 

New jurisdiction 
Since the last issue ofAdmin Review jurisdiction 
has been conferred on the AAT, or existing AAT 
jurisdiction has been amended, by the following 
legislation: 

Australian Horticultural Corporation (Ex- 
port Control) Regulations 
Australian Wool Corporation Regulations 
Customs andExciseLegislation Amendment 
Act 1992 
Defence Legislation Amendment Act 1992 
Development Allowance Authority Act 1992 
Federal Court of Australia Regulations 
Health, Housing and Community Services 
Legislation Amendment Act 1992 
High Court of Australia (Fees) Regulations 
Industrial Chemicals (Notification and As- 
sessment) Regulations 
Insurance Laws Amendment Act 199 1 
Law and Justice Legislation Amendment Act 
(No 2) 1992 
Life Insurance Policy Holders' Protection 
Levies Collection Act 1991 
Ozone Protection Amendment Act 1992 
Pooled Development Funds Act 1992 
Taxation Laws Amendment (Self-Assess- 
ment) Act 1992 

AAT decisions 

Order of giving evidence 
Re Department of Social Security and Spoolder 
(5 September 1991) involved an application to 
the AAT, constituted by Deputy President Forgie, 
for a direction that Mrs Spoolder, the respond- 
ent, give evidence prior to the applicant Depart- 
ment presenting its case. The principal matter 
was an application for review of a decision by the 
Social Security Appeals Tribunal to the effect 
that Mrs Spoolder was not a de facto spouse and 
thus was qualified to receive an invalid pension 
as a single person. 

The essence of the Department's submission 
was that Mrs Spoolder's credibility was a vital 


