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Freedom of I n f  orrnation 

Reverse F O I  ---------.-..-- 

I n  Mi t sub i sh i  Motors A u s t r a l i a  Ltd v Department.-of T r a n s p e r t  
(21 October 1986, F u l l  Cour t )  t h e  Federa l  Court  had be fo r e  i t  
a  ques t i on  of law which had been r e f e r r e d  t o  i t  by t h e  A A T  
under s e c t i o n  45 of t h e  RAT Act.  

The r e f e r e n c e  t o  t h e  Federa l  Court  a r o s e  from t h e  a p p l i c a t i o n  
of t h e  ' r e v e r s e  FOI' procedures  i n  t h e  F O I  Act .  Following an 
a p p l i c a t i o n  f o r  a cce s s  t o  documents made under t h e  FOI Act t o  
t h e  Department of T r a n s p o r t ,  t h e  Department gave M i t s u b i s h i ,  
pursuan t  t o  s e c t i o n  27 of t h e  Act,  an oppo r tun i t y  t o  make 
submissions  i n  suppor t  of a  con'cention t h a t  t h e  docurnents were 
exempt documents under s e c t i o n  4.3 of  t h e  Act (doct.tments 
r e l a t i n g  t o  t h e  bus ine s s  a f f a i r s  of a  p e r s o n ) ,  Mi t sub i sh i  
submit ted t h a t  t h e  documents were exempt under s e c t i o n s  43, 
3 7 ( 2 ) ( a ) ,  45 and 4 6 ( a ) .  The Department,  however, n o t i f i e d  
Mit .subishi ,  pursuan t  t o  s e c t i o n  2 7 ( 2 ) ,  t h a t  i t  had decided t o  
g r a n t  a cce s s  t o  t h e  documents. This  d e c i s i o n  was taken on 
appeal. by Mi t sub i sh i  t o  t h e  AAT under s e c t i o n  59. 

The ques t i on  of law t h a t  was r e f e r r e d  t o  t h e  Federa l  Court  was 
whether t h e  nn r ,  on a  reuiew under s e c t i o n  59, was ob l i ged  o r  
empowered t o  dec ide  whether t he  docurnents i n  ques%ion  were 
exempt under s e c t i o n  43 o r  any o t h e r  p rov i s i on  of P a r t  I V  of 
t h e  F O I  Rc t .  The c o u r t  held  t h a t ,  on such a  review,  i t  was 
c l e a r  t h a t  t h e  ART was empowered t o  dec ide  a  c la im f o r  
exemption based on s e c t i o n  43 .  So f a r  a s  o t h e r  p rov i s i ons  of 
P a r t  I U  were concerned, t h e  c o u r t  held t h a t ,  on such a  review,  
t h e r e  was no power i n  t h e  AAT t o  dec ide  a  c la im f o r  exemption 
based on those  p r o v i s i o n s .  The c o u r t  dec l i ned  t o  i n t e r p r e t  
s e c t i o n  58(1)  of t h e  Act a s  expanding t h e  T r i b u n a l ' s  
j u r i s d i c t i o n  under s e c t i o n  59:  

I n  t h e  f a c e  of the  s p e c i f i c  p rov i s i on  i n  s . 5 9 ( 1 )  
con fe r r i ng  a  r i g h t  of reuiew i n  t h e  c a se  of one kind of 
exemption,  we do n0.t , t h i n k  t h a t  t he  g e n e r a l  language of 
s .  58(1)  shou ld  be seen a s  con fe r r i ng  an a d d i t i o n a l ,  
ambulatory head of j u r i s d i c t i o n  upon t h e  T r i b u n a , , .  

The High Court. has r e fu sed  s p e c i a l  l e ave  t o  appea l  from t h e  
d e c i s i o n  of t h e  F u l l  Court  of t h e  Federa l  Cou r t .  

I n  t h e  op in ion  of fl~-m-ir~ir,~?Lyu~-?i?w- t h e  d e c i s i o n  i n  t h i s  case  
h i g h l i g h t s  a  p o s s i b l e  d e f i c i e n c y  i n  t h e  r e u e r s e  F O I  procedure  
of t h e  Act .  S e c t i o n  27 prov ides  f o r  n o t i c e  of an F O I  r e q u e s t  
t o  be given t o  a  person where t h e  person might reasonably wish 
t o  contend t h a t  t h e  document i s  an exempt document under 
s e c t i o n  4 3 .  This  t r i g g e r  f o r  t h e  r e v e r s e  F O I  procedure  would 
appear  t o  be adequat.e.  Howeuer, i f  an appea l  t o  t h e  RAT under 
s e c t i o n  59 i s  made by t h e  person ,  i t  i s  a rguab l e  t h a t  t h e  A R T  
should no t  be l i m i t e d  t o  de te rmin ing  a  cla,irn f o r  exemption 
based on s e c t i o n  43 bu t  should be empowered t o  de te rmine  such 
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a  c la im based on o t h e r  grounds a l s o .  There may, f o r  example, 
be cases  where t h e  i n fo rma t ion  concerned i s  not  c l e a r l y  of a  
bus ine s s  c h a r a c t e r  of t h e  kind contemplated by s e c t i o n  43 but  
i s  i n fo rma t ion  t h a t  has been supp l i ed  on a  c o n f i d e n t i a l  b a s i s  
( s e c t i o n  4 5 ) .  The poss ib le  d e f i c i e n c y  i n  t h e  r e u e r s e  F O I  
procedure  i s  perhaps given sha rpe r  focus  when one cons ide r s  
t h a t  i f ,  f o l l owing  t h e  g iv ing  of n o t i c e  t o  a  t h i r d  pa r t y  under 
s e c t i o n  29, t h e  agency r e f u s e s  a cce s s  t o  t h e  document 
concerned and %he appl~-~,,an$-for a cce s s  appea l s  t o  t h e  ACIT, t h e  
AAT may cons ide r  a  c la im f o r  exemption based on s e c t i o n  45 o r  
any o t h e r  p rov i s i on  ( s e e ,  eg ,  ,Re Corrs  Pavey Whittn_e.,_and Byrng 
a!.d._A2-eheeharm.-El_t~.LLd--.a_1!d~_C_oL1_e_c~t_or~~o_Customs 2 3 D e  c em b  e  r 
1986) .  

The view t h a t  t h e  r e v e r s e  F O I  procedure  i s  d e f i c i e n t  was 
r e c e n t l y  expressed  by Dr John G r i f f i t h s  i n  a  paper p resen ted  
a t  a  seminar on F O I  and bus iness  conducted by t h e  Law 
I n s t i t u . t e  of V i c t o r i a  on 25 Septernber 1986 .  I t  i s  t o  be hoped 
t h a t  t h e  adequacy o r  o the rw i se  of t h e  r e v e r s e  F O I  procedure  i s  
g iven c a r e f u l  a t t e n t i o n  by t h e  Sena te  S tand ing  Committee on 
C o n s t i t u t i o n a l  and Legal A f f a i r s  i n  i t s  for thcoming r e p o r t  on 
t h e  F O I  Act .  

D e l i b e r a t i u e  p roce s s  - documents .-..-...---, which ----- name --.--.-...---.-- names 

In  .R.e_-..Rc.i'th a.nd ..d..d S~tt.~oo.rrn.~~~Y~Ger?r?~~~a_.~~.1.~_s&E!e_artm~r?._f ( 2 3  December 
1986) t h e  AAT upheld t h e  d e c i s i o n  of t h e  respondent  t o  r e f u s e  
Mr P e t e r  Re i th  MP a cce s s  t o  a  number of documents r e l a t i n g  t o  
t h e  e s t ab l i shmen t  of t h e  A u s t r a l i a n  C o n s t i t u t i o n a l  
Commission. Exemption from d i s c l o s u r e  was claimed under 
s e c t i o n  36  of t h e  F O I  Act i n  r e l a t i o n  t o  s e u e r a l  documents 
which d i s c l o s e d  t h e  names of p o s s i b l e  o r  p ro spec t i ue  
appo in t ee s  t o  t h e  Comrr~ission o r  i t s  adu isory  committees. The 
T r ibuna l  held t h a t  t h e r e  was a  s u b s t a n t i a l  pub l i c  i n t e r e s t  i n  
ensur ing  t h e  i n t e g r i t y  of t h e  p rocesses  of s e l e c t i o n  f o r  
appointment t o  p o s i t i o n s  of importance i n  t h e  Aus t r a l i an  
community. D i sc lo su re  of t h e  names of persons  cons idered  o r  
approached f o r  appointment ,  bu t  not u l t i r na t e ly  appo in t ed ,  
would be l i k e l y  t o  prouoke s p e c u l a t i o n  a s  t o  t h e  reasons  f o r  
non--appointment w i t h  embarrass ing e f f e c t s  upon t h e  r e p u t a t i o n s  
of t hose  concerned.  

The Courts  

Broadcas t ing  - d e c i s i o n s  - ---"---,-- 

&..-.ML~~L~k.~r-.-f~_~_-.Con~rl!untc_aions~ex-~r_tc-~L~~~C_tA ( 2  D e  c  em be r 
1986) i s  an i n t e r e s t i n g  case  f o r  2  r e a s o n s .  The case  came 
before  t h e  Chief Judge of t h e  Federa l  Cour t ,  S i r  Nigel  Bowen, 
on t h e  r e t u r n  of an o r d e r  n i s i  made by t h e  Federa l  Court  t h a t  
t h e  M i n i s t e r  f o r  Comn~unications,show cause w h y  a  w r i t  of 
rnandarnus should not  be i s s u e d  t o  h i m  t o  d e a l  w i t h  t h e  
a p p l i c a t i o n  by N B N  Ltd f o r  a  supplementary t e l e v i s i o n  l i c e n c e  
i n  accordance w i t h  s e c t i o n  82A(4) of t h e  Broadcast ing and 
Te l ev i s i on  Act .  That s e c t i o n  r e q u i r e s  t h e  M i n i s t e r  t o  r e f e r  
such an a p p l i c a t i o n  t o  t h e  A u s t r a l i a n  Broadcast ing T r ibuna l  




