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M,r ,,,,,, ~~I,,?,,U,~,C,? :-,,, ~~,aaau,,h~,,~,,ss , P I-e s i . d  e n t o f  t l i  e A R T' , r e  !; . i g  n tsd f rorn .t: he R R'T 
on  30 Jt.lnc? J.98'7, krb~ereupon hc:! cc?asc:tl t,.o t)e a r ~  ex  o f f : i c i o  
rncsrnber of- :.he C o ~ n c : i l . .  61s yc+t  t h e r e  has becan no anno~~ncemci!l"ct 
of' a succc>r;sor t o  JusC:ice D a u i o s  n o r  has a n  a c t ' i n g  PI-es:itJeril.. 
Ineen appoi .n .ked.  

Dc?puC y P r c ?  s i t l  c:nt m: c,,-,N Ii-gl1I:, r e  t i  r e d  f1-orr1 t l ~ e  AAT o n  
2 5  June  1987 f o r  11eal.k.h r t a s o n s .  

Mr: K-~,v,i,,n ,,,,I!, R,,rCjJdy., r e t i  r e d  a!; a s e n 3 . o ~  nnerr1l:)er. 0 .T  t h e  fin-I' o n  1 J~.lrie 
198'7. 

STOP PRESS: The g o v e r n m e n t  o n  1 3  A u g u s t  1987 a r ~ n o u n c e d  t h e  
a p p o i n t m e n t  o f  M r  T r e v o r  H a r t i q a n ,  QC, a b a r r i s t e r  f r o m  
Q u e e n s l a n d ,  a s  t h e  new P r e s i d e n t  o f  t h e  AAT. 

fik..L..fgd.$.. gyYYYYYYY~~h.~~w wi3 !; a ppo:i. ri t e d  0 1.1 2 3 A p r i  '1. 19 8 7 t o  t l ie  po  s :i. -l:i o n  
o f  D t?pu l y  Ornlnudsrnan f o l -  a 7 year t e r m .  

....................... .... . . .  flO , ( Ti t d  1 e s i 9 a !; D@ pu  t y  
Orr~b~.ltJsrrlan ( D e f e n c e  For5ces)  o n  8 J u l y  1.987 and  lrras s t~cceed(?d  I:)y 
A.i...r ....... u.2.c.!ttt .... .P?.~.z1.'j..!!.i?,.1.: ...... .!t.!.,.h: E:.r.o.s,tr, QQ , ( t d  1 . 

Rtlrn:in Keui.ew i s  a qua~-ter.1.y bc.il.'let.:i.n concernec l  kl i  t11 :ir~.Fol^n.lirig .- .. " .......................... " 
gouc!rnmenl:., p r - i u a t e  ~ r g i 3 n i < ; a t : , i 0 1 1 ~  arid i . r~ tJ iu . i .dk .~a ls  a b o u t  
deuetl.opments i n  f etlelna7. atlrryi r1i.r; t rat :- iue l a w  arid pr .ocet lure . 1.t 
i . s  p r o d u c e d  u n d e r  t l i e  a u s p i c e s  o f  khe  n t l m i n i . s t r a t i u e  Reui.c?w 
Cok.~nc:il b u t  t h e  u ie t~ r t ;  exl:)resr;ed i n  t h e  bul1c?2..i.r1 a r e  riot: 
n e c e s s a r i . l y  t h e  v i e ~ ~ s  o f  .(.lie C o u n c i . l  o r  any o.F i t s  rnfirnbers. 
fll.t1.101.1gli c?vc:r.y (:arc? i s  t a k e n  i n  t h e  prepar.at : i .or o f  t h e  
p u b l . i c a t i o n ,  no  I:i.ab:i.l.:i.ty : is a c c e p t e d  i n  r e s p e c t  o.F ma-1.2rers 
p~lbl : i : ; l .~ed i n  1.1:. The p ~ ~ r p o s e  of' t h e  b u l l . e t . i r ~  i s  t o  pr*ou i tJs  
g e n e r a l  i n f o r ~ m a t i o n  and  n o t  l e g a l  adu i . ce .  Rc:aders shoul .d  
cb~eclt  ca re . fu l .~ l . y  t h e  d e t a : i l  of' I .ey i .s la lz : ion,  ciaser; and  o t h c : ~  
r n a t e r - i a l  i .~ic ' l t .~dt?d i n  t h e  br,ll,l.c?ki.n . A1.1. : i r i q u i r i . e s  conce r \ n i r i g  
t-Isle b[ .~ l , l .c -? t ln ,  o.Llier t l i a r l  st . lbscr i l : )Cion iriycn:i.r:ic?s, s h o u l t l  bt: 
c l i r e c t e d  k:.o t h e  e t l i . t o r  ( a t l d r e s s  o n  f r o n t  c o u e r )  . C;t. ibscript. i<:rn 
i. ri q (,I i r i. s! ?; s  1.t o c~ I .  tl be t i  i. r e  c t. e t l  t o  t l ie A u s Zl r a l .  l a rl Go u e r nn.lc? n t 
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F O C U S  

Justiciability of Cabinet Decisions 

Two recent cases have dealt with the question of the extent to 
which a decision of the Cabinet may be amenable to judicial 
review. In Cohen v Peko-Wallsend Ltd (full court of Federal 
Court, 7 September 1987) the previously unlitigated question 
whether a decision of a Westminster-style Cabinet may be the 
subject of judicial review was squarely raised. The question 
also arose as a peripheral issue 'in south Australia v '0'shea 
(High Court, 2 September 1987). 

(1) Cohen case 

Peko-Wallsend Ltd has certain mining interests in the area 
covered by stage 2 of Kakadu National Park. Before the 
Federal Court the questions at issue were whether, in making 
the decision to nominate stage 2 of the park for the World 
Heritage List, the Cabinet was bound by the principles of 
natural justice to afford Peko-Wallsend an opportunity to be 
heard and whether it had failed to do so. 

The application to the Federal Court at first instance was 
brought under section 39B of the Judiciary Act 1903, 
presumably because of doubts whether the Administrative 
Decisions (Judicial Review) Act 1977 would apply to the 
decision of the Cabinet. Justice Beaumont had granted the 
application and had declared that the decision of the 
Executive (ie, the Cabinet) to nominate stage 2 was void (see 
(1986) 70 ALR 523). tiis decision is discussed in [I9871 Admin 
Review 14-15. It was from this decision that the Commonwealth 
appealed to the full court of the Federal Court. 

Decision of full court 

The full court allowed the appeal. The central judgment is 
that of Justice Wilcox. Both Chief Judge Bowen and Justice 
Sheppard expressed general agreement with the reasons of 
Justice Wilcox, while making separate observations of their 
own. All judges agreed that the Cabinet decision was not 
amenable to judicial review and that, even if it were, 
Peko-VJallsend had, in the circumstances, been accorded natural 
justice. I-Iowever, the separate observations o'f the 3 judges 
make it difficult to say with certainty what the 
considerations are which the Federal Court considers will 




