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m e a n i n g  o f  s e c t i o n  3 3 A ( l ) ( b )  ( c o n f i d e n t i a l  c o n ~ r n u n i c a t i o n s  f r o m  
s t a t e  p r e m i e r s )  a l t h o u g h  t h a t  c l a i m  had b e e n  a b a n d o n e d  by t h e  
r e s p o n d e n t s .  

T h e  a p p l i c a n t  a l s o  u n s u c c e s s f u l l y  c h a l l e n g e d  t h e  r e a s o n a b l e n e s s  
o f  t h e  f e e  o f  $ 3 6 0  f o r  s e a r c h  and r e t r i e v a l  t i m e .  T h e  
a p p l i c a n t  had i n i t i a l l y  s o u g h t  i n t e r n a l  r e v i e w  o f  t .he d e c i s i o n  
n o t  t o  r e m i t  t h e  c h a r g e s ,  b u t  t h i s  had b e e n  d e n i e d  o n  t h e  
g r o u n d  t h a t  d e c i s i o n s  a s  t o  r e m i s s i o n  o f  c h a r g e s  a r e  n o t  
r e  u  i elda b  l e  (Xc ,.., W,G@~~4~f~o~~d~.~and~.~f!_$_t__o__r~n_cj,~~~~~?_n~kr:~aL~~Ls~~~U~~?~~lay~S;~?1~~.~ 
( N O .  1) ( 1 9 8 5 )  8  ALD 5 4 5 ) .  On i n t e r n a l  r e v i e w  o f  t h e  d e c i s i o n  

" 

t o  i m n s ~  . t h e -  c h a r g e ,  t .h& d e c i s i o n  was a f f ' i r m e d .  'The T r i b u n a l  
f o u n d  t h a t  t h e  imposition o f  t .he f e e  was  n o t  u n r e a s o n a b l e  
b e c a u s e  a n  e x c h a n g e  o f  c o r r e s p o n d e n c e  p r i o r  t o  m e e t i n g  t h e  
r e q u e s t  f o r  a c c e s s  had made t h e  a p p l i c a n t  a w a r e  o f  h i s  
p o t e n t : i a l  1 . i a b i l . i . t ~  and  he  had p a i d  a  d e p o s i t .  ( S e e  , R - ~ - ~ , , g ~ t - e . ~  
fi.nd._Dcl~artme.n_f~~~~o-f~ ~P~~~~~~..M~~n_i~~_t~e_c~~~_a_~d~-C~a.~.~_n,e.t~~ 1  7 D  e  c  emb (? I- 1  9  8  6 . 

The!! C o u r t s  

I n  s e v e r a l  r e c e n t  c a s e s  u n d e r  t h e  A D ( J R )  A c t  t h e  F e d e r a l  C o u r t  
has  c o n s i d e r e d  t h e  t y p e s  o f  d e c i s i o n s  s u s c e p t i b l e  o f  r e v i e w  
u n d e r  t h a t  A c t .  I f  a  d e c i s i o n  i s  s u s c s p . t i b 1 . e  o f  r e v i e w  u n d e r  
t h e  A D ( J R )  A c t ,  a  s t a t e m e n t  o f  r e a s o n s  may b e  s o u g h t  o f  t h e  
d  e  c  i s  i n  ma k e  r ( s  . 1  3  . I n  R~~~:~L-~.~~.-~.~e.~.t.-r~nd~~-.~._f_rL~?~s~~~Ci~m~..t_.~d 
v  T a y l o r  ( 2 3  December  1 9 8 6 )  J u s t i c e  L o c k h a r t  d e c l a r e d  t h a t  t h e  
a p p l i c a n t  was  e n t i t l e d  t o  seek  a  s e c t i o n  13 s t a t e m e n t  i n  
r e l a t i o n  t o  a  d e c i s i o n  made by t h e  S e c r e t a r y  o f  t h e  Department 
o f  A u i a t i o n  p u r s u a n t  t o  ' t h e  Two A i r l i n e s  A g r e e r n a ~ n t '  b e c a u s ~ !  
t h e  d e c i s i o n  was o f  a n  a d m i n i s t r a t i . u e  c h a r a c t e r  made u n d e r  a n  
i ns l r ru rnen -k  made u n d e r  a n  A c t ,  and  t h e r e f o r e  was w i t h i n  . the  
m e a n i n g  o f  s e c t i o n  3 ( 1 )  o f  t . he  ~ D ( J R )  A c t .  

T h e  c u r r e n t  TWO A i r l i n e s  A g r e e m e n t  was e x e c u t e d  i n  1 9 8 1  and  
l a t e r  a p p r o v e d  by t h t ?  &~~-~,t?_~u-.fi~r:r:g~m~-n&tfi-cc.tr_-..tr_.1~-Q. w h i c h  s e t  t h e  
a g r e e m e n t  o u t  i n  a  s c h e d u l e .  T h e  Q i r l , i n e s  Agra?ernent 6 c . t  i s  o n e  
o f  a  number  o f  e n a c t m e n t s  w h i c h  c o n s t i t u t e  t h e  a r r a n g e m e n t s  by 
w h i c h  , t h e  . F e d e r a l  g o v e r n m e n t  c u r r e n t l y  r e g u l a t e s  d o r n e s t i c  
a i r l i n e s .  T h e  S e c r e t a r y  had made a  d e c i s i o n  p u r s u a n t  t o  a  
c e r t a i n  c l a u s e  i n  . t he  a g r e e m e n t .  'The s i g n i . F : i c a n c e  0.F t h e  
d e c i s i o n  was t h a t  t h e  M i n i s t e r  may h a v e  t a k e n  i t .  i n t o  a c c o u n t  
i n  estimating t o . t a l  t r a f f i c  o n  r e l e v a n t  r o u t e s  and  d e t e r m i n i n g  
rnaximurn a i r c r a f t  c a p a c i t y  r c > q u i r e d  by a i l - l i n e s ,  and  i l - .  may 
c o n s e q t . ~ e n t ; i . a l l y  h a v e  a f f e c t e d  . t he  r i g h t  o f  . the  a i r l i n e s  t o  
i m p o r t  a i r c r a f t  i n t o  A u s t r a l i a .  T h e  S e c r e t a r y  had d e c l i n e d  t o  
f u r n i s h  a  s t a t e m e n t  o f  r e a s o n s ,  h o w e v e r ,  c l . a i m i n g  t h a t  t h e  
d e c i s i o n  had n o t  b e e n  made ' u n d e r  a n  e n a c t m e n t '  and  t h e r e f o r e  
was  n o t  o n e  t o  w h i c h  t h e  A D ( J R )  A c t  a p p l i e d .  
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F o l l o w i n g  C h i t t i c k  v  A c k l a n d  ( 1 9 8 4 )  53 A L R  143 a t  2 6 4  
J u s t i c e  L o c k h a r t  r u l e d  t h a t  t o  q u a l i f y  a s  a n  i n s t r u m e n t  f o r  t h e  
p u r p o s e s  o f  t h e  A D ( J R )  A c t  a  d o c u m e n t  m u s t  b e  o f  s u c h  a  k i n d  a s  
t o  have? t h e  c a p a c i t y  t o  a f f e c t  l e g a l  r i g h t s  and o b l i g a t i o n s .  
T h e r e  was no d o u b t  t h a t  t h e  Two A i r l i n e s  A g r e e m e n t  a n s w e r e d  
t h i s  d e s c r i p t i o n .  A l t h o u g h  t h e  a g r e e m e n t  had b e e n  made p r i o r  
t o  t h e  A i r l i n e s  A g r e e m e n t  A c t ,  c l a u s e  l ( 1 )  o f  t h e  a g r e e m e n t  
i t s e l f  p r o v i d e d  t h a t  i t  was  o f  no f o r c e  o r  e f f e c t  u n l e s s  
a p p r o v e d  b y  . the Cornmonweal.lzh and t h e  p r e a m b l e  t o  t h e  A i r l i n e s  
Q g r e e m e n t  A c t  s t a t e d  t h a t  o n e  o f  t h e  p u r p o s e s  o f  t h a t  A c t  was  
t o  a p p r o v e  t h e  e x e c u t i o n  o f  t h e  a g r e e m e n t .  A c c o r d i n g l y  t h e  
S e c r e t a r y ' s  d e c i s i o n  had b e e n  rr~atle u n d e r  a n  i n s t r u m e n t  made 
u n d e r  a n  R c t ,  and t h e  a p p l i c a n t  was  e n t i t l e d  t o  s e e k  r e a s o n s  
p u r s u a n t  t o  s e c t i o n  1 3 .  

I n  Mahoney _B O r s  -v C h h i n d a  S i n q h - D i l l o n  ( 1 9  F e b r u a r y  1 9 8 7 )  t h e  
F u l l  C o u r t  o f  t h e  F e d e r a l  C o u r t  a l l o w e d  a n  a p p e a l  f r o m  t h e  
d e c i s i o n  o f  J u s t i c e  S h e p p a r d  ( n o t e d  a t  [ 1 9 8 7 ]  fi4hi.n Review.  1 8 )  
o n  t h e  ground  t h a t  a  p a r t i c u l a r  d e c i s i o n  a l l e g e d  t o  h a v e  b e e n  
made was  n o t  c a p a b l e  o f  r e v i e w .  J u s t i c e  S h e p p a r d  had u p h e l d  
t h e  v a l i d i t y  o f  a  d e p o r t a t i o n  o r d e r  made a g a i n s t  t h e  a p p l i c a n t  
( t h e  r e s p o n d e n t  i n  t h i s  a p p e a l )  b u t  had o r d e r e d  t h a t  t h e  
e x e c u t i o n  o f  t h e  d e p o r t a t i o n  o r d e r  b e  s t a y e d .  T h e  F u l l  C o u r t  
a g r e e d  w i t h  t h e  s u b n \ i s s i o n  o f  t h e  a p p e l l a n t s  t h a t  t h e r e  had 
o n l y  b e e n  o n e  r e l e v a n t  d e c i s i o n ,  t h e  d e c i s i o n  t o  make t h e  
d e p o r t a t i o n  o r d e r .  S e c t i o n  2 0 ( 1 )  o f  t h e  M i g r a t i o n  A c t  r e q u i r e s  
t h a t  a  d e p o r t a t i o n  o r d e r  b e  c o m p l i e d  w i t h  u n l e s s  r e v o k e d  - t h u s  
t h e r e  was  n o  s c o p e  f o r  a  s u b s e q u e n t  d e c i s i o n  t o  s u s p e n d  t h e  
o r d e r  and c o n s e q u e n t l y  s u c h  a  ' d e c i s i o n '  was  n o t  c a p a b l e  o f  
r e v i e w .  S o l i c i t o r s  f o r  t h e  r e s p o n d e n t  h a d ,  i n  c o r r e s p o n d e n c e  
lrrith t h e  M i n i s t e r ,  r e q u e s t e d  t h a t  h e  s t a y  t h e  o r d e r  b u t  t . h ~ ! s e  
r e q u e s t s  c o u l d  n o t  b e  c o n s i d e r e d  a p p l i c a t i o n s  f o r  r e v o c a t i o n .  
I t  f o l l o w e d  t h a t  t h e r e  was no r e l e v a n t  d e c i s i o n  u n d e r  t h e  
A D ( J R )  net. J u s t i c e s  Beaumont  and Gummow, i n  a  j o i n t  j u d g m e n t ,  
n o t e d  t h a t  i n  c o n n e c t i o n  w i t h  t h e  a r r a n g e m e n t s  f o r  d e p o r t a t i o n ,  
i t  was c o n c e i v a b l e  t h a t  a  d e c i s i o n  s u s c e p t i b l e  o f  A D ( J R )  Act. 
r e  v  i. elu c o u l d  a r i s e  - Z ~ K Q - . ~  ,of..~Stat.~+-f_o.r-L.mr?.l9r_ati~_n_ 
( 1 9 7 2 )  126 CL.R 1 p e r  W a l s h  J a t  p . 8 ,  and D a g u i o  v M i n i s t e r  f o r  
~,m~ j j - r -a - t~ -a_~ ._a_n_d  E t h n i c  A f f ;a i r , , s ,  u n r e p o r t e d ,  3 1  O c t o b e r  1 9 8 6 ,  
per  Ryan J a t  p . 1 8  w e r e  c i t e d  - b u t  t h a t  q u e s t i o n  was  n o t  
p u r s u e d  i n  t h i s  c a s e .  

An o b j e c t i o n  t o  t h e  c o m p e t e n c y  o f  a n  A D ( J R )  A c t  a p p l i c a t i o n  o n  
, the  ground  t h a t  a  d e c i s i o n  r e f u s i n g  t o  s t a y  c r i m i n a l  
p r o c e e d i n g s  b r o u g h t  i n  t h e  A . C . T .  M a g i s t r a t e s  C o u r t  was  n o t  o f  
a n  a d m i n i s t r a t i v e  c h a r a c t e r  and was  n o t  made u n d e r  a n  e n a c t m e n t  
w a s  d i s m i s s e d  i n  f .ynue_l_e v  C a h i l & , - R  A n o ~  ( 2 5  F e b r u a r y  1 9 8 7 ) .  
T h e  a p p l i c a n t  had b e e n  c h a r g e d  w i t h  b r i b i n g  a  Carnrnmon~~real.th 
o f f i c e r  c o n t r a r y  t o  s e c t i o n  7 3 ( 3 )  o f  t h e  C r i m e s  A c t  1914, 
( C t h ) .  T h e  o f f e n c e  was p u n i s h a b l e  e i t h e r  o n  i n d i c t m e n t  o r  o n  
summary c o n v i c t i o n ,  a t  t h e  d i s c r e t i o n  o f  t h e  M a g i s t r a t e s  C o u r t .  

I n  s u p p o r t  o f  t h e  o b j e c t i o n  t o  c o m p e t e n c y ,  it had f i r s t  b e e n  
s u b m i t t e d  t h a t  o n e  o f  t h e  i n d i c i a  o f  a  j u d i c i a l ,  a s  o p p o s e d  t o  
a n  a d m i n i s t r a t i v e ,  d e c i s i o n  was  t h e  c o n c l u s i v e  n a t u r e  o f  t h e  
f o r m e r ,  and t h a t  a  d e c i s i o n  g r a n t i n g  a n  i n d e f i n i t e  s t a y  o f  t h e  
c r i m i n a l  p r o c e e d i n g s  w o u l d  h a v e  t h e  q u a l i t y  o f  c o n c l u s i v e n e s s .  
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The submission continued that the trappings and procedures of a 
court, proceedings in adversary form, and a duty in the court 
to apply established legal principles in a judicial way to a 
particular factual situation also indicated that any decision 
made upon an application for an indefinite stay of the criminal 
proceedings was judicial in character and not administrative. 
Justice Neaves, referring to the discretion in the Magistrates 
Court to treat the matter sumrnarily or commit the applicant for 
trial, ruled that the proceedings pending against the applicant 
were by way of preliminary inquiry, and were properly described 
as committal proceedings, and that it was well established that 
some decisions made in the course of such proceedings were 
reviewable under the RD(JR) Rct (Lamb v Moss (1983) 49 ALR 
533). The decision in this case was so reviewable and the 
objection to competency, in so far as it rested on the 
proposition that. the decision was not of an administrative 
character, failed. 

Secondly the objection to competency was made on the basis that 
the decision was not a decision 'under an enactment' but was 
part of the court's inherent jurisdiction, that is, part of the 
power which the court had simply because it was a court (lh-c 
9.utan.u.-forkcs-~ ~.xxxxx~a.r_ttc3-B_.~!!a_n_ ( 1 9 7 2 1 2 7 C L R 1 p e r 
Justice Menzies at p.7). Justice Neaves held that if it were 
true that the power to make the decision in question was 
inherent in the Magistrates Court's function as a court, that 
power inhered in it because of its creation as a court by the 
Maqistrates - - Court Ordinance 1930 (A.C.T.). It did not follow 
that because a particular legislative provision, conferring the 
relevant power either expressly or by necessary implication, 
could not be identified, the decision was beyond the ambit of 
the AD(JR) Rct. The question was whether, as a matter of 
substance, the decision had a sufficiently close connection 
with the legislative provision to make it appropriate to speak 
of it as having been made 'under' that provision. In this 
case, the sufficiently close connection arose because the power 
to make the decision had its source in the Magistrates Court 
Ordinance. Thus the objection to competency failed. 'The 
substantive application also failed, no reviewable error on the 
part of the magistrate having been established. 

The Full Court of the Federal Court has allowed an appeal from 
a decision of the ART that the widow of an eligible employee 
was entitled to a spouse's pension under section 81 of the 
Su~erannuation Act 1976 - see Commissioner for Superannuation v 
Scott (11 March 1987). . 

Mrs Scott was a widow, but for the last fe~u months of her 
husband's life she and her husband had lived separately. They 
had entered into a maintenance agreement, registered under the 
Family Law Rct, pursuant to which the husband had transferred 
his interest in the matrimonial home to Mrs Scott upon her 
payrnent to him of a certain arnount. From that date no 
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m a i n t e n a n c e  had b e e n  p a i d  b y  t h e  husband  f o r  e i t h e r  Mrs S c o t t  
o r  t h e  c h i l d r e n  o f  t h e  m a r r i a g e .  Mrs S c o t t  had r e c e i v e d  
c e r t a i n  b e n e f i t s  u n d e r  t h e  S o c i a l  S e c u r i t y  A c t  and v a r y i n g  
a m o u n t s  o f  money f r o m  h e r  p a r e n t s .  T h e  A A T  had c o n s i d e r e d  
w h e t h e r  Mrs S c o t t  was  ' w h o l l y  o r  s u b s t a n t i a l l y  d e p e n d e n t '  u p o n  
h e r  h u s b a n d ,  and had f o u n d  t h a t  s h e  had b e e n ,  n o t w i t h s t a n d i n g  
t h e  m a i n t e n a n c e  a g r e e m e n t .  I t  had a d o p t e d  t h e  m e a n i n g  o f  
s u b s t a n t i a l  d e p e n d e n c e  a s  d e f i n e d  i n  a n  e a r l i e r  d e c i s i o n ,  
S c h l a t t e r  and D e f e n c e  ---..------.---.--------..-. F o r c e  R e t i r e m e n t  and D e a t h  B e n e f i t s  
Q u t h o r i t y  (1985) 8 O L D  133, w h e r e  it had h e l d  t h a t  t h e  -.. -- 
d e p e n d e n c y  shown ' shou1 .d  n o t  b e  t r i v i a l ,  m i n i m a l  o r  n o m i n a l . .  . 
and s h o u l d  b e  g r e a t e r  t h a n  p a r t l y  . . .  and s h o u l d  n o t  b e  t o t a l  
b u t  s o m e t h i n g  i n  b e t w e e n ' .  T h e  c o u r t  a l l o w e d  t h e  a p p e a l .  I t  
h e l d  t h a t  t h e  word ' s u b s t a n t . i a l l y l  i n  t h e  d e f i n i t i o n  o f  
' s p o u s e '  i n  s e c t i o n  3 o f  t h e  S u p e r a n n u a t i o n  A c t  m e a n t  ' i n  t h e  
m a i n  o r  e s s e n t i a l l y '  and r e m i t t e d  t h e  m a t t e r  t o  t h e  A A T  f o r  
r e c o n s i d e r a t i o n  a c c o r d i n g l y .  I t  a l s o  e x p r e s s e d  t h e  o p i n i . o n  
t h a t  t h e  m a t t e r  c o u l d  b e  d e t e r m i n e d  a s  a  m a t t e r  o f  f a c t  w i t h o u t  
b e i n g  v i r t u a l l y  c o n f i n e d  t o  t h e  F a m i l y  Law A c t  and d e c i s i o n s  o f  
t h e  F a m i l y  C o u r t .  

D e f i n i t i o n  o f  ' s e r v e d  i n  a  t h e a t r e  o f  w a r '  c o n s i d e r e d  - 
T h e  c o r r e c t  c o n s t r u c t i o n  o f  t h e  e x p r e s s i o n  ' s e r v e d  i n  a  t h e a t r e  
o f  w a r '  f o r  t h e  p u r p o s e s  o f  P a r t  I I I  o f  t h e  R - e ~ p a t r i a t ~ ~ g . . . f i - ~ ~  
1920 h a s  b e e n  r a i s e d  i n  a n  a p p l i c a t i o n ,  b r o u g h t  p u r s u a n t  t o  a n  ----.-- 
o r d e r  e x t e n d i n g  t i m e ,  t o  r e v i e w  u n d e r  t h e  A D ( J R )  A c t  a  d e c i s i o n  
o f  a  d e l e g a t e  o f  % h e  R e p a t r i a t i o n  C o m m i s s i o n  t o  r e f u s e  a  s e r v i c e  
p e n s i o n  -- s e e  flg,rsh v  Re~a~triat io-~-~Cg_m-m-~ssion (13 March 1987). 

T h e  .Fac t s  a r e  s e t  o u t  a t  [I9861 P_dyj-~-,-R_~u-$-$_w 107, b u t ,  i n  b r i e f ,  
t h e  a p p l i c a n t  had s e r v e d  w i t h  t h e  R o y a l  A u s t r a l i a n  A i r  F o r c e  
w i t h i n  A u s t r a l i a  d u r i n g  1944 and 1945. On 3 S e p t e m b e r  1945 h e  
had l e f t  S y d n e y  f o r  R a l i k p a p a n  w h e r e  h e  p e r f o r m e d  guard  d u t i e s ,  
and l a t e r  h e  had b e e n  t r a n s f e r r e d  t o  L,abuan, a  s m a l l  i s l a n d  o f f  
t h e  c o a s t  o f  N o r t h  B o r n e o ,  w h e r e  h e  had p e r f o r m e d  guard  d u t i e s  
i n  r e s p e c t  o f  r n e d i c a l  s t o r e s  and J a p a n e s e  p r i s o n e r s  o f  w a r  
c a r r y i n g  o u t  l a b o u r i n g  d u t i e s .  T h e  d a y  b e f o r e  h i s  d e p a r t u r e  
f r o m  S y d n e y ,  h o w e v e r ,  t h e  J a p a n e s e  f o r c e s  had s u r r e n d e r e d .  

T h e  a p p l i c a n t  a r g u e d  t h a t  t h e  J a p a n e s e  s u r r e n d e r  s h o u l d  n o t  b e  
e q u a t e d  w i t h  t h e  t e r m i n a t i o n  o f  t h e  war  and t h a t  t h e  g u a r d i n g  o f  
a l l i e d  i n s t a l l a t i o n s  and p r i s o n e r s  o f  war  was  a n  o p e r a t i o n  
a g a i n s t  t h e .  e n e m y ,  and h e  made r e f e r e n c e  t o  c o n c e p t s  o f  
i n t e r n a t i o n a l  l a w  b y  w h i c h  a  s t a t e  o f  war  s t i l l  e x i s t e d  a f t e r  
2 S e p t e m b e r  1945. T h e  c o u r t  h e l d  t h a t  t h e  d e f i n i t i o n  i n  
s e c t i o n  23 d i d  n o t  r e f e r  t o  a n y  c o n c e p t  o f  i n t e r n a t i o n a l  l a w  b u t  
l o o k e d  t o  m i l i t a r y  r e a l i t , i e s .  I t  r e l i e d  o n  p r a c t i c a l  c o n c e p t s  -- 
' o p e r a t i o n s  a g a i n s t  t h e  e n e m y '  and ' d a n g e r  f r o m  h o s t i . l e  f o r c e s  
O F  t h e  e n e m y ' .  F u r t h e r m o r e ,  r e f e r e n c e  was  made t o  t h e  s e c o n d  
r e a d i n g  s p e e c h  o f  t h e  t h e n  Prirne M i n i s t e r ,  Mr L y o n s ,  when  t h e  
d e f i n i t i o n  was  i n s e r t e d  i n t o  t h e  A c t .  I t  r e f e r r e d  t o  t h e  
' s t r e s s  and s t r a i n  o f  t h e i r , e x p e r i e n c e s '  a s  j u s t i f y i n g  t h e  g r a n t  
o f  a  s e r v i c e  p e n s i o n  t o  t h o s e  who had s e r v e d  i n  a  ' t h e a t r e  o f  
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w a r ' ,  and made m e n t i o n  o f  ' . the d e p r i v a t i o n s  i n e v i t a b l y  r e s u l t . i n g  
f rom p a r t i c i p a t i o n  i n  modern w a r f a r e ' ,  c o n c l u d i n g  t h a t  ' i t  i s  
. . . .  u n d e n i a b l e  t h a t  t h e  s t r e n u o u s  c o n d i t i o n s  o f  modern war a r e  
capab le  o f  h a s t e n i n g  t h e  p rocess  o f  decay w h i c h  i m p a i r s  o r g a n i c  
f u n c t i o n s '  (Yansard ,  t i  o f  R ,  1935, a t  1809, 1814 ) .  T h i s  a l s o  
suggested t h a t  p a r l i a m e n t  con temp la ted  t h a t  t h e  s p e c i a l  s t r e s s e s  
o f  combat d u r i n g  t h e  cont inuance o f  m i l i t a r y  o p e r a t i o n s  as a  
p a r t  o f  t h e  conduc t  o f  war i n  t h e  o r d i n a r y  sense, and n o t  t h e  
mere e x i s t e n c e  o f  a  s t a t e  o f  war a c c o r d i n g  t o  i n t e r n a t i o n a l  l a w ,  
m i g h t  r e q u i r e  t h e  g r a n t  o f  a  p e n s i o n .  Thus t h e r e  had been no 
e r r o r  o f  l a w  on t h e  p a r t  o f  t h e  d e c i s i o n  maker who had conc luded  
t h a t  t h e r e  were no ' h o s t i l e  f o r c e s  o f  t,he enemy' f r o m  w h i c h  t h e  
a p p l i c a n t  c o u l d  have i n c u r r e d  danger  i n  t h e  r e l e v a n t  a r e a .  The 
a p p l i c a t i o n  was d i s m i s s e d .  

P r i e s t s  have s t a n d i n g  t o  c h a l l e n g e  f i l m  c e n s o r s h i p  d e c i s i o n  

I n  August. 1986 J u s t i c e  Sheppard h e l d  t h a t  an A n g l i c a n  p r i e s t  and 
a  Roman C a t h o l i c  p r i e s t  had no s t a n d i n g  t o  seek r e v i e w  under  %he 
AD(JR) Ac t  o f  c e r t a i n  d e c i s i o n s  o f  t h e  Censo rsh ip  Board r e l a t i n g  
t o  t h e  r e g i s t r a t i o n  o f  a  f i l m  e n t i t l e d  ' J e  Vous Sa lue  M a r i a '  
( ' H a i l  M a r y ' )  - see [ I 9 8 6 1  fid-mLq, Review 167.  The p r i e s t s  
a l l e g e d  t h e  fi.1.m was b l a s p h e r n o ~ ~ s  and . t ha t  t h e  d e c i s i o n s  w h i c h  
c u l m i n a t e d  i n  t h e  i m p o r t a t i o n  o f  t h e  f i l m  s h o u l d  be s e t  a s i d e .  
The F u l l  C o u r t  o f  t h e  F e d e r a l  C o u r t  ( J u s t i c e s  F i s h e r ,  L o c k h a r t  
and W i l c o x )  has now o v e r t u r n e d  t h e  d e c i s i o n  o f  J u s t i c e  Sheppard 
a t  f i r s t  i n s t a n c e  and h e l d  t h a t  t h e  p r i e s t s  have t h e  r e l e v a n t  
s t a n d i n g  see O%i_r, &~,~~n_e~..~.u_~~S....trf~.1:~,.I~a_nd~~&~~~9r~s (13 Feb rua ry  1987) .  

J u s t i c e s  F i s h e r  and L o c k h a r t  h e l d  t h a t  as m i n i s t e r s  o f  r e l . i g i . o n  
t.he a p p e l l a n t s  were i n  a  s p e c i a l  p o s i t i o n  compared w i t h  o r d i n a r y  
rnernbers o f  t h e  p u b l . i c ,  i n  t h a t  i t  was t h e i r  dwty and v o c a t i o n  t o  
m a i n t a i n  t h e  s a n c t i t y  o f  t h e  s c r i p t u r e s ,  t o  sp read  t h e  g o s p e l ,  
t o  t e a c h  and f o s t e r  C h r i s t i a n  b e l i e f s  and t o  r e p e l  o r  oppose 
blaspherny w h i c h  was t h e  d e n i a l  o f  t h e  b a s i c  t e n e t s  o f  t h e i r  
F a i t h .  A d o p t i n g  .the l anguage  o f  J u s t i c e  Stephen i n  2)s v  A l c o g  
o f  A u s t r a l i a  L i m i t e d  (1982) 149 CLR 27 ,  i n  w h i c h  t h e  H i g h  C o u r t  .................................................. 
unan imous ly  h e l d  t h a t  descendants  and members o f  t h e  
Gournd i t ch - - jmara  a b o r i g i n a l  p e o p l e  had s t a n d i n g  t o  b r i n g  
p r o c e e d i n g s  f o r  t h e  purpose o f  p r e v e n t i n g  R l c o a  f r o m  c a r r y i n g  
o u t  works  w h i c h  i t  was c l a i m e d  wou ld  i n t e r f e r e  w i t h  a b o r i g i n a l  
r e l i c s ,  J u s t i c e  L o c k h a r t  h e l d  t h a t  t h e  d o c t r i n e s  and . teach ings  
o f  t h e  C h r i s t i a n  f a i t h  were o f  ' g r e a t  c u l t u r a l  and s p i r i t u a l  
s i g n i f i c a n c e '  t o  t h e  a p p e l l a n t s .  F u r t h e r ,  t h e  a p p e l l a n t s  were 
n o t  medd le rs  o r  busy b o d i e s ;  n o r  were t h e y  p e o p l e  who had mere 
i n t e l l e c t u a l  o r  e m o t i o n a l  conce rn  abou t  t h e  f i l m .  Thus t h e i r  
p o s i t i o n  was d i f f e r e n t  f r o m  t h e  A u s t r a l i a n  C o n s e r v a t i o n  
F o u n d a t i o n  w h i c h  was h e l d  n o t  t o  have s t a n d i n g  t o  c h a l l e n g e  
d e c i s i o n s  w h i c h  i t  a l l e a e d  wou ld  be d e t r i m e n t a l  t o  t h e  
e n  v  i r 0 n  m  e  n  t i n  9 u  s  t r : a ~ j n ~ . . , ~ , e ~ r ? ~ s . u a  t i 0 n  F oundation~~....~_c~r.eoratedu 
The Commonwealth o f  A u s t r a l i a  (1980) 146 C1.R 4.93. 

J u s t i c e  W i l c o x  f o u n d  t h a t  t h e  damage t h e  a p p e l l a n t s  c l a i m e d  as 
commi t ted  C h r i s t i a n s  was s u f f i c i e n t  t o  e n t i t l e  them t o  
s t a n d i n g .  They were s u s c e p t i b l e ,  as cornrnitted C h r i s t i a n s ,  t o  an  
o f f e n c e  and t o  an o u t r a g e  w h i c h  wou ld  n o t  be shared by 
non - -be l i . eve rs .  As t h e  a p p e l l a n t s  were p r i e s t s ,  who had 
d e d i c a t e d  t h e i r  l i v e s  and t a l e n t s  t o  t h e  p r o p a g a t i o n  o f  b e l i e f s  
some o f  w h i c h  t h e y  c l a i m e d  were d e n i e d  by t h e  f i l m ,  h i s  Honour 
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s a i d  t h a t  t h e y  w o u l d  p r o b a b l y  b e  e n t i t l e d  t o  r e l y  u p o n  t h e  
f r u s t r a t i o n  o f  t h e i r  p r o f e s s i o n a l  a c t i v i t i e s  w h i c h  t h e y  a l l e g e d  
t h e  f i l m  w o u l d  o c c a s i o n ,  b u t  h e  p r e f e r r e d  n o t  t o  b a s e  h i s  
d e c i s i o n  u p o n  t h i s  a d d i t i o n a l  f a c t o r .  

T h e  j u d g m e n t s  i n  t h i s  c a s e  r e v i e w  t h e  a u t h o r i t i e s  d e a l i n g  y i t h  
t h e  p h r a s e  ' p e r s o n  a g g r i e v e d ' ,  and d i s c u s s  s t a n d i n g  c r i t e r l a  
g e n e r a l l y .  J u s t i c e  W i l c o x  p o i n t s  o u t  t h a t  t h e  l i b e r a l i s a t i o n  o f  
s t a n d i n g  r u l e s  e v i d e n t  i n  Onus i s  c o n s i s t e n t  w i t h  a t t i t u d e s  
e x p r e s s e d  i n  o t h e r  common l a w  c o u n t r i e s ,  and t h a t  t h e r e  need b e  
n o  c o n c e r n  t h a t  t h e  r e c o g n i t i o n  o f  n o n - . f i n a n c i a l  i n t e r e s t  w i l l  
l e a d  t o  a n  u n m a n a g e a b l e  p r o l i f e r a t i o n  o f  c a s e s .  He a d v e r t s  t o  
t h e  c o n c e r n  t h a t .  a  l i b e r a l i s e d  i n t e r p r e t a t i o n  o f  s t a n d i n g  
c r i t e r i a  w i l l  l e a d  t o  a n  i n a d e q u a t e  p r e s e n t a t i o n  o f  t h e  i s s u e s  
t o  t h e  c o u r t  - t h e  c o u r t s  a r e  e n t i t l e d  t o  i n s i s t  u p o n  a  
p l a i n t i f f  who w i l l  a d e q u a t e l y  r e p r e s e n t  t h e  c a s e  s o u g h t  t o  b e  
m a d e ,  i n  t h e  p u b l i c  i n t e r e s t ,  a  p l a i n t i f f  who h a s  ' s u c h  a  
p e r s o n a l  s t a k e  i n  t h e  o u t c o m e  o f  t h e  c o n t r o v e r s y  a s  t o  a s s u r e  
t h a t  c o n c r e t e  a d v e r s e n e s s  w h i c h  s h a r p e n s  t h e  p r e s e n t a t i o n  o f  
i s s u e s  u p o n  w h i c h  t h e  c o u r t ,  s o  l a r g e l y  d e p e n d s  f o r  i l l u m i n a t i o n  
o f  d i f f i c u l t  . . .  q u e s t i o n s '  ( p e r  J u s t i c e  B r e n n a n  i n  B a k e r  v  C a r r  
(1962) 369 US 186 a t  2 0 4 ) .  H o w e v e r ,  h i s  Honour a l s o  r e f e r s  t o  
a b o r i g i n a l  l a n d  c a s e s  and o t h e r  r e c e n t  A u s t r a l i a n  c a s e s  w h e r e  
i d e o l o g u e s  h a v e  g a i n e d  a c c e s s  t o  t h e  c o u r t s  and v o l u n t a r y  g r o u p s  
h a v e  p a r t i c i p a t e d  i n  p l a n n i n g  a p p e a l s ,  a l l  c a s e s  w h i c h  h a v e  b e e n  
hard  f o u g h t  and p r o f e s s i o n a l l y  c o n d u c t e d .  T h u s ,  J u s t i c e  W i l c o x  
m a i n t a i n s ,  ' t o  a s s u m e  t h a t  c o m p e t i t i v e  i n s t i n c t s  a r e  a r o u s e d  
o n l y  by c o n c e r n  f o r  m a t e r i a l  w e a l t h  w o u l d  b e  t o  i g n o r e  h i s t o r y ' .  

Cornlnonwealt h  Ombudsrrlan 

J u r i s d i c t i o n a l  vacuum f o r  e m p l o ~ e e s  --v.-----.,-----..----- o f  s t a t u t o r _ y  a u t h o r i t i e s  .... -- 

T h e  Ombudsman h a s  drawn t o  t h e  C o u n c i l ' s  a t t e n t i o n  a  
j u r i s d i c t i o n a l  vacuum i n  r e g a r d  t o  a  l a r g e  a r e a  o f  Cornmonwealth 
e m p l o y m e n t .  He r e c e n t l y  r e f e r r e d  t o  t h e  M e r i t  P r o t e c t i o n  and 
R e v i e w  Agency a  c o m p l a i n t  f r o m  a  f o r m e r  t e m p o r a r y  e m p l o y e e  i n  
t h e  P u b l i c  S e r v i c e  a b o u t  t h e  c i r c u m s t a n c e s  i n  w h i c h  s h e  was  
d i s m i s s e d .  T h i s  e m p l . o y e e ' s  c o m p l a i n t  was w i t h i n  t h e  
j u r i s d i c t i o n  o f  t h e  M P R A ,  b e c a u s e  s h e  w o r k e d  f o r  a  d e p a r t m e n t .  
H o w e v e r ,  t h e  Ombudsman o b s e r v e d  t h a t ,  had s h e  b e e n  e m p l o y e d  i n  a  
s t a t u t o r y  a u t h o r i t y  t h a t .  e m p l o y e d  u n d e r  i t s  own l e g i s l a t i o n  
r a t h e r  t h a n  u n d e r  t h e  P u b l i c  S e r v i c e  R c t ,  s h e  may n o t  h a v e  had 
a n y  a v e n u e  o f  r e v i e w  a v a i l a b l e  t o  h e r .  T h e  Ombudsnlan s a i d  t h a t  
i t  was h i s  u n d e r s t a n d i n g  t h a t  many s t a t u t o r y  a u t h o r i t i e s  h a v e  
y e t  t o  s e e k  c h a n g e s  t o  t h e i r  l e g i s l a t i o n  t o  c o n f e r  j u r i s d i c t i o n  
o n  t h e  M P R A ,  w h i l e  h i s  own j u r i s d i c t i o n  o n l y  c o v e r e d  l i m i t e d  
m a t t e r . s  c o n c e r n i n g  e m p l o y m e n t  b y  t h e  C o m m o n w e a l t h .  




