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i n  t h e  d e p a r t m e n t  a s  a  r e s u l t  o f  t h e  i n t r o d u c t i o n  and  i n c r e a s i n g  
u s e  o f  o n - - l i n e  i n f o r r n a t i o n  s y s t e m s .  S t a t i s t i c s  o n  s o c i a l  
s e c u r i t y  a p p e a l s  s u p p l i e d  by Mr V o l k e r  a r e  s e t  o u t  i n  
A d r n i n i ! ; t r . a t . i u e  Law W a t c h  ( 1 1 9 8 7 1  A_$-m-&n,,&_u_igk!, 47 e t  s e q ) .  

A d m i n i s t r a t i u e  A p p e a l s  T r i b u n a l  

NEW JURIS[ ) ICT ION 

S i n c e  t l i e  l a s t  i s s u e  o f  &$-mfc,-.,,Rg,view new j u r i s d i c t i o n  has  b e e n  
c o n f e r r e d  o n  t h e  RAT u n d e r  . t he  f o l l o w i n g  l e g i s l a t i o n :  

O n t a r c t i c  S e a l s  C o n s e r v a t i o n  R e g u l a t i o n s  
A p p l e  and  P e a r  ( C o n d i t i o n s  o f  E x p o r t )  R e g u l a t i o n s  
A u s t r a l i a n  C i t i z e n s h i p  Amendment: A c t  1986 
B o u n t y  ( B o o k s )  A c t  1986  
B o u n t y  ( B e d  S h e e t i n g )  A c t  1977  
B o u n t y  ( H i g h  A l l o y  S t e e l  P r o d u c t s )  A c t  1983  
B o u n t y  ( P a p e r )  A c t  1979  
B o u n t y  ( P r i n t e d  F a b r i c s )  A c t  1 9 8 1  
H o u n t y  ( S t e e l  M i l l  P r o d u c t s )  A c t  1983  
B o u n t y  ( T e x t i l e  Y a r n s )  O c t  1 9 8 1  
E l e c t r i c i t y  O r d i n a n c e  1 9 7 1  
F e r t i . l . i s e r s  S u b s i . d y  A c t  1986 
H e a l t h  I n s u r a n c e  A c t  1973  
I n c o m e  T a x  A s s e s s m e n t  A c t  1936  
I n t e r s t a t e  Road T r a n s p o r t  R e g u l a t i o n s  
N a t i o n a l  H e a l t h  A c t  1953  
N a t i o n a l  I i e a l t h  ( P h a r m a c e u t i c a l  B e n a : ! f i t s )  R t ? g u l a t i o n s  
N a u i g a t i o n  R c t  19 1 2  
P a t e n t  A t t o r n e y s  R e g u l a t i o n s  
P o i s o n s  and  N a r c o t i c  D r u g s  O r d i n a n c e  1978  ( A . C . T . )  
S u b s i d y  ( C u l t i u a t i o n  M a c h i n e s  and  E q u i p m e n t )  A c t  1986  
T h e r a p e u t i c  Goods  R c t  19G6 
W i l d l i f e  P ~ ~ o t e c t i o n  ( R e g c . 1 1 a t i o n  o f  E x p o r t s  and  I m p o r t s )  
n c - t  1982  

I n  a c c o r d a n c e  w i t h  t h e  r e c o m m e n d a t i o n  o f  t h e  C o u n c i l ,  
j u r i . s d i . c t i . o n  has  b e e n  removed  f r o m  t h e  T r i b u n a l  u n d e r  t h e  
f o l l o w i n g  l e g i s l a t i o n :  

H e a l t h  I n s u r a n c e  O c t  1973  
N a t i o n a l  t l e a l t h  A c t  1953  

KEY 11ECI:SIONS 

D e p o r t a t i o n  o r d e r  

A t  [ I 9 8 6 1  Adrni[!--Re"he,&! 8 7 ,  n o t e  was  made o f  a  c a s e  c o n c e r n i n g  a  
d e p o r t a t i o n  o r d e r  w h i c h  had h e e n  rnade a g a i n s t  a  p r i s o n e r  who  crras 
s e r u i n g  a  m a n d a t o r y  l i f e  s e n t e n c e .  T h e  o r d e r  was t o  t a k e  e f f e c t  
o n  t h e  p r i s o n e r ' s  r e l e a s e  .From g a o l ,  a l . t h o u g h  ,t.hat was a n  
i n d e t e r m i n a t e  d a t e .  T h e  p r i s o n e r  had s e r u e d  8 y e a r s  of '  h i s  
s e n t e n c e  a t  t h e  t i m e  t h e  o r d e r  was  made ,  and  a l t h o u g h  p u r s u a n t  t o  
t h e  C.C%E??-Z Lfi!.~n_d~?-nL1..-AA.c-t L?e& ( v i c  ) he was  e l i g i b l e  t o  a p p l  Y t o  
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, the  Sup reme C o u r t .  o f  V i c t o r i a  f o r  a  d e . t e r r n i n a t i v e  s e n t e n c e  . to  b e  
f i x e d ,  he had n o t  d o n e  s o .  He had s o u g h t  r e v i e w  o f  t h e  d e c i s i o n  
o f  . t he  M i n i s t t ! r  f o r  I r n r n i . g r a t i o n  and  E t r h n i c  A f f a i r s  t o  snake . the  
t l e p o r t a t z i o n  o r d e r  a l l e g i n g  t h a t  i t  had b e e n  made p r e r n a t u r e l y  
b e c a u s e  o f  . the  d y n a m i c  n a t u r e  o f  . the  c r i . t e r i . a  w h i c h  w e r e  
c o n s i d e r e d  i . n  m a k i n g  s u c h  a n  o r d e r  - f o r  e x a m p l e ,  t h e  p o s s i b i l i t y  
o f  r e c i d i v i s m ,  . t he  p e r s o n ' s  c o n t r i b u % i . o n  t o  . the  cornrnun i . ty ,  f a r n i . 1 ~  
and  s o c i a l  t i e s ,  e t c .  I n  November  1 9 8 5 ,  t h e  AAT r u l e d  t h a t  
b e c a u s e  o f  t h e  s e r i o u s n e s s  o f  . the  i s s u e s  r a i s e d ,  - t h e  rna. t - ter  
s h o u l d  be  s e t  down f o r  a  f u l l  h e a r i n g  o n  t .he m e r i t s .  T h e  
d e c i s i o n  o n  t h e  f u l l  h e a r i n g  was  handed  down o n  2 2  J a n u a r y  188'7 
( s  e  @ ...,.., !-kEd.5:k ~i~!2,,~L~~"~,*E2~E",J!~@~~,e.i~L?! ~~!i-.L.$-h~-$-~,.-&fL~2..r~..) 
T h e  M i n i s t e r  had a r g u e d  . t h a t  he had e x e r c i s e d  h i s  power  v a l . i . d l y  
b e c a u s e  t h e  f a c t r s  r e l e v a n t  t o  t h e  d e c i s i o n  w h e t h e r  o r  n o t  t o  
d e p o r t  w e r e  rnost  u n l . i k e l y  . to  c h a n g e  i n  t h e  f u . k u r e  and . t h e r e f o r e  
t h e  d e c i s i o n  was n o t  i n a p p r o p r i a t e .  D e p u t y  P r e s i d e n t  Thompson  
r e r n i . t . t e d  -t.he m a t k e r  t o  k.he M i n i s t e r  f o r  r e c o n s i . d e r a . t i . o n  3.n 
a c c o r d a n c e  w i t h  a  r e c o m r r ~ e n d a t . i o n  t h a t  t h e  d e p o r t a t i o n  be  r e v o k e d  
and  t h a t  t h e  q u e s t i o n  o f  t h e  p r i s o n e r ' s  d e p o r t a t i o n  be  c o n s i d e r e d  
a f r e s h  a t  a  t i m e  p r o x i m a t e  t o  h i s  r e l e a s e  f r o m  p r i s o n .  ( T h e  AAP 
has  r e c o r r ~ r n e n d a t o r y  power  o n l y  i n  s u c h  matters.) 

T h e  T r i b u n a l  s a i d  t h a t  w h e r e  t h e  d a t e  o f  r e l e a s e  was u n k n o w n  o r  a  
l o n g  t i r n e  i n  . the  f u . L u r e ,  i t  rnay be  c o n l : : r a r y  t o  n a . t . u r a l  . j u s . t i . c e  
t h a t  a  d e p o r . t a t i . o n  o r d e r  be  made ;  s u c h  a n  o r d e r  c o u l d  b e  i nva1 . i . d  
o r  1 i a b l . e  t o  be  d e c l a r e d  v o i . d  by t . he  F e d e r a l  C o u r - t ,  b u t  'khi3.t 
w o u l d  d e p e n d  : i n  e a c h  c a s e  u p o n  t h e  S a c k s .  I n  sorrle c a s e s  t h e  
i . n . t t ? r e s t s  o f  j u s . t . i c c  cou1.d b e  b e t t e r  s r + r v e d  by a n  e a r l y  c ~ r d t ? r  a  
r e l e v a n t  c o n s i d a + ~ - a t i o n  i s  a l s o  t h e  f a c t .  t h a t  a n  o f f e n d e r  3.n 
r e s p e c t  o f  whorn a  d e p o r t . a t i o n  o r d e r  - is  rnatle h a s  a  r i g h t  - t o  s e e k  
ART r e v i e w ,  and  i t  a p p e a r e d  t h a t  o n e  o f  t h e  m a t t e r s  t h e  A d u l t  
P a r o l e  B o a r d  o f  V i c t o r i a  t o o k  i n t o  c o n s i , d e r a t i o n  i n  d e c i d i n g  
w h e t h e r  a  p r i s o n e r  s h o u l d  b e  r e l e a s e d  o n  p a r o l e ,  a n d ,  i f  s o ,  
w h e n ,  was w h e t h e r  he  o r  s h e  was g o i n g  t o  be  d e p o r t e d .  T h u s  an 
o f f e n d e r  m i g h t  sonie. t i rnes s u . F f e r  s e r : i o u s  d i s a d v a n t a g e  i f  a  
d e c i s i o n  o n  h i s  o r  h e r  d e p o r - t a t i . o n  w e r e  d e l a y e d  u n t i l .  t h e  date !  of  
r e l c + a s e  w e r e  k n o w n .  

T h e  T r i b u n a l  e x a m i n e d  t11e ci.1-cun1:;tances o.F t h e  p r i s o n e r  and  f o u n d  
t h a t  t h e  r i s k  o f  h i s  re,.-.of '-Ferld: ir ig was s u - F f i c - i . e n t . 1 ~  g r e a t  .For i.t 
t o  w e i g h  vc l r y  h e a v i l y  i n  f a v o u r  o f  h i s  d e p o r t a t i o n ,  and  t h a t .  he 
w o u l d  n o t  b e  l i k e l y  t o  rnake a n y  s i g n i - f i c a n t  c o n t r i b u t i o n  t o  lrhe 
A u s t r a l i a n  cornrnuni.ty i f  he r e m a i n e d  i n  A u s t r a l : i . a .  On t h e  o t l i t ? r  
h a n d ,  a  r e t u r n  t o  h i s  c o u n t r y  o f  b i r t h  w o u l d  i n v o l v e  h a r d s h i p  and  
he  l n ~ o ~ ~ l d  b e  ln r i t .hout  a n y  s u p p o r t i n g  r e l a t i u e s  o r  c o n i r n u n i t y .  I f  
. the  p r i s o n e r  w e r e  d u e  t o  b e  r e l e a s e d  : i n  , the  i . r nmed ia te  f u % . u r e ,  t h e  
f a c t o r s  f a v o u r i n g  h i s  d e p o r . k a t i o n  w o u l d  h e a v i l y  o u t w e i g h  t h e  o n e  
. f a c . t o r  f a v o ~ ~ r ; i n g  h i s  r s r n a i . n i n g  ; i n  A u s t r a l : i a ,  b u t  o n  t h e  m e d i c a l  
eu i t l encc - !  i t :  c o u l d  n o %  bc? s a i d  t h a t  t h t y e  was no r e a s o n a b l e  
p o s s i b : i . l . i . t . y  o f  a  s i g n i f i . c a n t  c h a n g e  i . n  . t he  r e l e v a n t  % a c ; t s  and  
c i r c u r r ~ s . I r a n c t + s .  T h u s ,  t h o  T I - i b u n a l  concluded, i t  w o u l d  be  u n f a i l -  
t o  a f f i r m  . t he  d e c i s i o n  t o  c l e p o r t . ,  and  a c c o r d i n g l y  .t.he m a t t c ! r  was 
r e r n i . t t e d  t o  t h e  M i n i s t e r  f o r  r e c o n s i d e r a t : . i o n  i n  a c c o r d a n c e  w i t h  a  
r e c o ~ r ~ r n e n d a l : . i o n  t h a t  t h e  d e p o r t a . t . i . o n  o r d e r  be  r e v o k e d  and  t h a t  t h e  
q u e s t i o n  of' t . l i t +  a p p l : i c a n t b s  d e p o r t a t i o n  be r e c o n s i d e r e d  a t  a  t i m e  
p r o x i r n a t e  t o  h i s  r t + l . e a s e  f r o r n  p r i s o n .  
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Rsse ts  t e s t  - no d i z o s a l  o f  p r o ~ e r t y  -- 

I n  P_.e_-Bar~!~~s-e~~~~S~~~~f-a_r:~~k~&ar__t*r~_n_Uf--S_cial-Se~~~.~-&l~ 
( 9  F e b r u a r y  1987)  t h e  ART s e t  a s i d e  a  d e c i s i o n  o f  t h e  d e l e g a t e  of  
t h e  S e c r e t a r y  t o  t h e  Depa r tmen t  of  S o c i a l  S e c u r i t y ,  f i n d i n g  t h a t  
t h e  a p p l i c a n t  had n o t  d i s p o s e d  of  p r o p e r t y  a n d / o r  income w i t h i n  
t h e  mean ing  o f  s e c t i o n  6RC o f  t h e  S o c i a l - . S e _ c u r i t ~ . - - A c t  1947.. 

The a p p l i c a n t  was aged 9 3 .  I n  1927, subsequen t  t o  h e r  m a r r i a g e ,  
she and h e r  husband had s e p a r a t e l y  pu rchased  a r e a s  o f  l a n d  w h i c h  
t h e y  had f a r m e d  i n  p a r t n e r s h i p  as a  s i n g l e  f a r m .  I n  1963, t h e  
a p p l i c a n t ' s  husband had t r a n s f e r r e d  h i s  p a r c e l  o f  l a n d  t o  t h e  
o l d e s t  son .  A t  t h a t  t i m e ,  t h e  a p p l i c a n t  had r e t a i n e d  h e r  l a n d  i n  
o r d e r  t o  s u p p o r t  h e r s e l f ,  a l t h o u g h  t h e  son  wo rked  t h e  w h o l e  of 
t h e  p r o p e r t y .  The a p p l i c a n t  and t h e  son  l a t e r  e n t e r e d  a  s h a r e  
f a r m i n g  agreement  whereby t h e  a p p l i c a n t  r e c e i v e d  an  income of 25% 
o f  t h e  n e t  p roceeds  f r o m  t h e  g r a i n  c r o p s .  T h i s  agreement  
terminated i n  1982, a l t h o u g h  t h e  a r rangemen t  c o n t i n u e d  a f t e r  t h a t  
t ime o n  t h e  same t e r m s .  Concerned a t  t h e  p o s s i b l e  i n t r o d u c t i o n  
o f  p r o b a t e  d u t y  and t h e  r i s i n g  c o s t s  o f  s tamp d u t y ,  t h e  a p p l i c a n t  
l a t e r  . t r a n s f e r r e d  h e r  l a n d  by way o f  g i f t  t o  h e r  son .  The 
t r a n s f e r  was r e g i s t e r e d  i n  1984, p r i o r  t o  t h e  comrnencerr~ent o f  t h e  
a s s e t s  t e s t  l e g i s l a t i o n ,  b u t  t h e  r e s p o n d e n t  c o n s i d e r e d  t h a t  i t  
was c a u g h t  by t h e  r e t r o s p e c t i v e  p r o v i s i o n s  and a d v i s e d  t h e  
a p p l i c a n t  o f  t h e  c a n c e l l a t i o n  o f  t h e  age p e n s i o n  w h i c h  she had 
been r e c e i v i n g  f o r  11  y e a r s  p r i o r  t o  t h e  t r a n s f e r .  

I n  income t a x  r e t u r n s  t h e  a p p l i c a n t  had s t a t e d  h e r  o c c u p a t i o n  o r  
b u s i n e s s  as ' f a r m i n g ' ,  and u n t i l  t h e  t r a n s f e r  o f  t h e  p r o p e r t y ,  
she had p a i d  h e r  p r o p o r t i o n  o f  t h e  f a r m i n g  d e b t  a c c o u n t s ,  
i n c l u d i n g  t h e  c o s t  o f  supe rphospha te ,  t h e  p r o v i s i o n  o f  f e n c i n g  
m a t e r i a l  and t h e  payment  o f  r a t e s  and t a x e s ,  a l t h o u g h  she had n o t  
been p h y s i c a l l y  i n v o l v e d  i n  t h e  f a r m  w o r k .  The T r i b u n a l  found 
t h a t  t h e  a p p l i c a n t  had been i n  t h e  ' b u s i n e s s '  o f  f a r m i n g .  Thus 
h e r  c o n d u c t  i n  t r a n s f e r r i n g  h e r  l a n d  t o  h e r  son came w i t h i n  t h e  
e x c l u s i o n a r y  p r o v i s i o n s  o f  s e c t i o n s  6AC(10) and ( l l ) ,  because she 
had engaged i n  a  c o u r s e  o f  c o n d u c t  u n d e r  w h i c h  she had ceased t o  
be engaged i n  t h e  b u s i n e s s  o f  f a r m i n g ,  and t h e  t r a n s f ' e r  had 
t h e r e f o r e  n o t  c o n s t i t u t e d  a  d i s p o s i t i o n  o f  p r o p e r t y  w i t h i n  t h e  
meaning OF s e c t i o n  6AC(2 ) .  As t h e  t r a n s f e r r e d  l a n d  was n o t  t h e  
p r o p e r t y  o f  t h e  a p p l i c a n t  w i t h i n  t h e  mean ing  o f  t h e  A c t ,  i t  
s h o u l d  n o t  be t a k e n  i n t o  a c c o u n t  i n  d e t e r m i n i n g  h e r  p e n s i o n  
e n t i t l e m e n t ,  t h e  T r i b u n a l  f o u n d .  

P e n s i o n  c l a i m  d i s a l l . o i r ~ e d  ---------- - 
I n  Rg--D&nj-&-~-g and R e p a t r i a t i o n  Commiss ion (12  F e b r u a r y  1987 ) ,  t h e  
RRT a f f i r m e d  a  d e c i s i o n  o f  t h e  V e t e r a n s '  Review Board  d i s a l l o w i n g  
a  c l a i m  f o r  a  p e n s i o n  f o r  a  m e d i c a l  c o n d i t i o n  d e s c r i b e d  as 
e s s e ' n t i a l  h y p e r t e n s i o n  w h i c h  t h e  a p p l i c a n t  c l a i m e d  was 
war- .caused.  P u r s u a n t  t o  s e c t i o n  120 (3 )  o f  t h e  y e e r a n s '  
.Entitler~gn_t_s---fi-g~t 1986, t h e  T r i b u n a l  f o u n d  t h a t  t h e r e  was no 
s u f f i c i e n t  g round  f o r  d e t e r m i n i n g  t h a t  t h e  h y p e r t e n s i o n  was a  
war-caused i n j u r y .  The a p p l i c a n t  had becorne a  heavy smoker 
d u r i n g  war  s e r v i c e  i n  Papua New Gu inea ,  and had smoked 
i n t e r m i t t e n t l y ,  a f t e r  h i s  d i s c h a r g e  f r om t h e  a rmy .  He r e l a t e d  h i s  
smok ing  t o  s t r e s s ,  b o t h  d u r i n g  t h e  war  and i n  h i s  work  
a f t e r w a r d s .  The T r i b u n a l .  f o u n d  t h a t  t h e  a p p l i c a n t ' s  e l e v a t e d  
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b l o o d  p r e s s u r e  had f i r s t  b e e n  d i s c l o s e d  i n  1 9 6 4 ,  and some 
1 4  y e a r s  had e l a p s e d  b e f o r e  t h e  a p p l i c a n t  showed a n y  s e r i o u s  
c o n c e r n  a b o u t  i t .  I n  1 9 7 8 ,  a  p o s i t i v e  d i a g n o s i s  o f  e s s e n t i . a l  
h y p e r t e n s i o n  had b e e n  m a d e .  T h i s  had b e e n  32 y e a r s  a f t e r  
d i s c h a r g e  f r o m  . the  arrny and 17 y e a r s  a .F ter  t h e  a p p l i c a n t  had 
d i s c o n t i n u e d  s m o k i n g .  T h e  T r i b u n a l  was  u n a b l e  t o  f i n d  a n y  
r e a s o n a b l e  h y p o t h e s i s  c o n n e c t i n g  t h e  h y p e r t e n s i o n  w i t h  h e a v y  
s m o k i n g  r e s u l t i n g  f r o m  w a r - c a u s e d  s t r e s s  - it n o t e d  t h a t  t h e r e  
w e r e  n o  s t u d i e s  r e l a t i n g  s m o k i n g  and h y p e r t e n s i o n  o r  s u p p o r t i n g  a  
r e a s o n a b l e  h y p o t h e s i s  o f  a  l i n k  - a l t h o u g h  it d i d  a c c e p t  t h e  
r e l e v a n c e  o f  . the  s - t r e s s  o f  t h e  a p p L i . c a n t ' s  war  s e r v i c e  t o  h i s  
commencing h e a v y  s m o k i n g  and was  s a t i s f i e d  b e y o n d  r e a s o n a b l e  
d o u b t  t h a t  t h e  s t r e s s f u l  c i r c u ~ n s t a n c e s  o f  t h e  a p p l i c a n t ' s  
c i v i l i a n  work  e x t e n d e d  o v e r  20  y e a r s ,  d u r i n g  w h i c h  t i m e  h i s  
e l e v a t e d  b l o o d  p r e s s u r e  was e s t a b l . i s h e d ,  and % h a t  s t r e s s  had b e e n  
a c c e p t e d  a s  a  f a c t l o r  l e a d i n g  t o  h i s  r e t i r e m e n t .  

T h e  T r i b u n a l  a l s o  commented o n  t h e  p r o c e d u r e s  w h i c h  s h o u l d  b e  
a d o p t e d  i n  t h e  r e p a t r i a t i o n  o r  c o m p e n s a t i o n  j u r i s d i c t i o n  when  
e x p e r t  m e d i c a l  e v i d e n c e  i s  t o  b e  h e a r d .  I t  e rnphas i sed  t h a t  it 
was  u n d e s i r a b l e  t h a t  s u c h  e v i d e n c e  b e  h e a r d  u n t i l  l a y  e v i d e n c e  
had b e e n  g i v e n  o f  t h e  f a c t s  Forming t h e  b a s i s  o f  t h e  e x p e r t  
e v i d e n c e .  O t h e n n r i s e  t h e  T r i b u n a l  c o u l d  b e  d e p r i v e d  o f  t h e  
o p p o r t u n i t y  o f  a s k i n g  q u e s t i o n s  o f  t h e  e x p e r t  w i t n e s s e s  w i t h  an 
a d e q u a t e  k n o w l e d g e  o f  t h e  f a c t s  o f  t h e  c l a i m .  

T h e  T r i b u n a l  c o n s i d e r s  -- . the  a p p l i c a t i o n  - o f  w p , o l i c y  .... -.. 

From 1  O c t o b e r  1 9 8 4 ,  t h e  i m p l e m e n t a t i o n  o f  t h e  S o u t h e r n  B l u e f i n  
T u n a  Management P l a n  h a s  i m p o s e d  o n  f i s h e r m e n  i n d i v i d u a l  q u o t a s  
c a l c u l a t e d  i n  a c c o r d a n c e  w i t h  a  s e t  f o r m u l a  w h i c h ,  among o t h e r  
t h i n g s ,  r e c o g n i s e s  % h e  p r e v i o u s  b e s t  c a t c h  o f  t h e  r e l e v a n t  
f i s h i n g  v e s s e l .  T h e  c r i t e r i a  b y  w h i c h  t h e  q u o t a  i s  f i x e d  h a v e  
b e e n  s o  e x p r e s s e d  a s  t o  e n d e a v o u r  t o  t a k e  a c c o u n t  o f  
c i r c u m s t a n c e s  i n  w h i c h  f i s h e r m e n  m i g h t  b e  m o d i f y i n g  t h e i r  l e v e l  
o f  p a r t i c i p a t i o n  i n  t h e  i n d u s t r y  by r e p l a c i n g  t h e i r  f i s h i n g  
v e s s e l s  w i t h  s m a l l e r  o r  l a r g e r  v e s s e l s ,  o r  w h e r e  bona  f i d e  t u n a  
f i s h e r m e n  s u c h  a s  a  s k i p p e r  o r  d e c k h a n d  m i g h t  a c q u i r e  a  f i s h i n g  
v e s s e l  f o r  t h e  p u r p o s e  o f  c o n t i n u i n g  i n  t h e  i n d u s t r y .  

1 n  ?P.~~Mans,.te~aE~~tth~~~S~c~~ar_~Y:LL~~P~~Ct_me~n_tto_.f.f~~r_rLmar~~YYLn_d~~s-E~. 
( 1 7  F e b r u a r y  1 9 8 7 ) ,  t h e  a p p l i c a n t  s o u g h t  r e v i e w  o f  a n  a l l o c a t i o n  
o f  q u o t a  o n  t h e  b a s i s  t h a t  it d i d  n o t  g i v e  d u e  w e i g h t  . to t h e  s i z e  
o f  t h e  f i s h i n g  v e s s e l  h e  had a c q u i r e d  and commenced t o  o p e r a t e .  
He had b e e n  i n v o l v e d  i n  t h e  f i s h i n g  i n d u s t r y  f o r  13 y e a r s  
a l t h o u g h  h e  had p r e v i o u s l y  f i s h e d  f r o m  s m a l l e r  b o a t s .  H i s  q u o t a  
had b e e n  c a l c u l a t e d  t h e r e f o r e  b y  r e f e r e n c e  t o  a  s m a l l e r  b o a t  a s  
h i s  n e w ,  l a r g e r  b o a t  had n o  c a t c h  r e c o r d .  

T h e r e  was no e v i d e n c e  , to s u g g e s k  , t h a t  t h e  Management P l a n  was  n o t  
c a l l e d  . f o r  o r  t h a t  t h e  q u o t a  s y s t e m  o r  o v e r a l l  q u o t a  was  
u n d e s i r a b l e .  I t  had r e d u c e d  t h e  number  o f  F i s h e r m e n  i n  t h e  
i n d u s t r y ,  p r e s u m a b l y  had s t a b i l i s e d  t h e  o v e r a l l  c a t c h ,  and had 
p r o v i d e d  a  m e a s u r e  o f  c o m p e n s a t i o n  t o  t h o s e  f o r c e d  t o  l e a v e  t h e  
i n d u s t r y ,  b u t  t h i s  a p p l i c a n t  c o n t e n d e d  t h a t  a p p l i c a t i o n  o f  t h e  
p o l i c y  t o  d e t e r m i n e  h i s  q u o t a  w r o u g h t  a n  i n j u s t i c e  i .n t h e  
c i r c ~ l m s t a n c e s  - i s ,  when  a p p l i e d  t o  t h e  p u r c h a s e r  o f  a  b o a t  
~ ~ r i t . h  no c a k c h  h i s t o r y .  He a s k e d  t h e  T r i b u n a l  . to t a k e  i n t o  
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a c c o u n t  i n  r e u i e w i n g  t h e  q u o t a  d e c i s i o n  and a p p l y i n g  t h e  p o l i c y  
t h e  s i z e  and p o t e n t i a l  c a t c h  r e c o r d  o f  t h e  new b o a t  p u r c h a s e d  
w i t h  n o  c a t c h  r e c o r d  - t h a t  was  n o t  a f a c t o r  r e c o g n i s e d  a s  s u c h  
b y  t h e  p o l i c y .  

'The T r i b u n a l  a d v e r t e d  t o  t h e  d e c i s i o n  o f  J u s t i c e  B r e n n a n  i n  R-g 
Drake  and M i n i s t e r  f o r  I m m i g r a t i o n  and E t h n i c  A f f a i r s  LNF?p_l',22 - " 

1979 2 ALL)  634. i n  w h i c h  t h e  r o l e  o f  t h e  T r i b u n a l  i n  r e l a t i o n  t o  
g o v e r n m e n t  p o l i c y  was sulmnarised a t  ( p .  6 4 5 ) .  I n  p a r t i . c t , i l a r  i t  
r e f e r r e d  t o  t h e  T r i b u n a l  o r d i n a r i l y  a p p l y i n g  p o l i c y  i n  r e u i e w i n g  
a  d e c i s i o n  u n l e s s  t h e  a p p l i c a t i o n  t e n d e d  t o  p r o d u c e  a n  u n j u s t  
r e s u l t  i n  t h e  c i r c u m s t a n c e s  o f  t h e  p a r t i c u l a r  c a s e .  
I n c o n s i s t e n c y  was  a  F u r t h e r  f a c t o r  t o  b e  t a k e n  i n t o  a c c o u n t .  T h e  
T r i b u n a l  i n  t h i s  c a s e  was s a t i s f i e d  t h a t  t h e  a p p l i c a n t  was  i n  a  
p o s i t i o n  o f  u n u s u a l  o r  s p e c i a l  d i s a d u a n t a g e  d e r i v i n g  f r o m  t h e  
a b s e n c e  o f  c o n s i d e r a t i o n  i n  t h e  p o l i c y  a s  w r i t t e n  o f  h i s  
p a r t i c u l a r  c i r c u m s t a n c e s .  T o  a d j u s t  t h e  p o l i c y  i n  s u c h  a  
s i t u a t i o n  w o u l d  n o t  p r o d u c e  i n c o n s i s t e n c y  b e c a u s e  t h i s  a p p l i c a n t  
was  n o t  i n  t h e  same s i t u a t i o n  a s  a  number  o f  o t h e r  a p p l i c a n t s  who 
had a p p l i e d  t o  t h e  T r i b u n a l  w h e r e  t h e i r  c a t c h  r e c o r d  had b e e n  
a f ' f e c t e d  by  u a r i o u s  e v e n t s  o r  b y  t h e i r  own c h o i c e s  and d e c i . s i . o n s  
t h a t  had l i m i t e d  t h e i r  cornrni tment ,  Here  t h e  p u r c h a s e  o f  t h e  
l a r g e r  v e s s e l  b y  t h e  app1. ican. t  Illas r e g a r d e d  a s  a  c l e rnons - t ra t ion  o f  
p e r s o n a l  and f i n a n c i a l  cornrnitment t o  t h e  i n d u s t r y  w h i c h  was  n o t  
a d e q u a t e l y  r e c o g n i s e d  b y  t h e  p o l i c y .  T h e  T r i b u n a l  r e m i t t e d  t h e  
m a t t e r  t:o r e s p o n d e n t  f o r  r e c o n s i d e r a t i o n  i n  a c c o r d a n c e  w i t h  a  
r e c o r n m e n d a t i o n  t h a t  t h e  a p p l i c a n t ' s  q u o t a  b e  i n c r e a s e d  b y  a n  
a m o u n t  c a l c u l a t e d  i n  a c c o r d a n c e  w i t h  t h e  m e t h o d  s e t  o u t  i n  t h e  
T r i b u n a l ' s  r e a s o n s  f o r  d e c i s i o n .  

I n  R.~-Kcr!d-c?uskl_: &.R-Sso~s&-Oorsssa_.ndA(1~tralia~..&-ele~an_d_..-~~~ 
C o r p o r a t i o n  ( 1 7  March 1 9 8 7 ) ,  d e c i s i o n s  u n d e r  % h e  &s-Lra,.i~~,n--A_p-1~l1~ 
and Pear  C o r j o r a t i o n  - A c t  1973 and t h e  A p p l e  and Pear ( C o n d i t i o n s  
o f  E x p o r t )  R e g u l a t i o n s  r e f u s i n g  t o  g r a n t  l i c e n c e s  t o  e x p o r t  
a p p l e s  and p e a r s  f r o m  V i c t o r i a  w e r e  e x a m i n e d .  T h e  r e f u s a l s  t o  
g r a n t  l i c e n c e s  t o  t w o  a p p l . i c a n t s  l ~ l e r e  a . f Y f i r r n e d ;  t h e  r e f u s a l  was  
s e t  a s i d e  i.n t h e  t h i r d  c a s e .  

T h e  s t a t e d  p o l i c y  o f  t h e  C o r p o r a t i o n  was t h a t  t h e r e  s h o u l d  b e  n o  
rrlore t h a n  6 I . i c e n c e s  t o  e x p o r t  a p p l e s  and p e a r s  f o r  e a c h  o f  t h e  
rnain e x p o r t i . n g  s t a t e s ,  o f  w h i c h  V i c t o r i a  was  o n e ,  and n o  more  
t h a n  25 t h r o u g h o u t  t h e  w h o l e  o f  A ~ ~ s t r a l . i a .  ' T h i s  p o l i c y  was 
s u p p o r t e d  b y  t h e  v i e w  t h a t  a n  i n c r e a s e  i n  t h e  nurnber o f  l i c e n c e s  
had l e d  t o  a  d e t e r i o r a t i o n  i n  q u a n t i t y  and q u a l i t y  o f  e x p o r . t s .  
T h e  T r i b u n a l  f o u n d ,  h o w e u e r ,  t h a t  i m p o r t a n t  f a c t o r s  s u c h  a s  
q u a l i t y  and c o n d i . t i . o n  o f  f r u i t ,  . F r u i t  u a r i e t i e s ,  c o s t s  o f  
p r o d u c t i o n  and s h i p p i n g ,  and r a t e s  o f  e x c h a n g e  b o r e  l i t t l e  
r e l a t i o n s h i p  .to t h e  number  o-F e x p o r t e r s .  I n d e e d ,  t h e  s t a b i l i t y  
o f  e x p o r t - s  had h e l d  u p ,  1987 was  e x p e c t e d  t o  b e  a  good y e a r ,  t h e  
g e n e r a l  l e v e l  and q u a l i t y  o f  e x p o r t  o f  p e a r s  seemed t o  b e  
i m p r o v i n g ,  and new m a r k e t s  w e r e  b e i n g  c r e a t e d .  T h e  T r i b u n a l  
f o u n d  . t h a t  t h e  e c o n o m i c  c o n t l i . t i o n s  w h i c h  rnay h a u e  f a u o u r e d  a  
s e v e r e  r e d u c t i o n  i n  numbers  d i d  n o t  e x i s t  and t h e  p r o p o s e d  
r e d u c t . i o n  i n  t h e  nurnber o f  I . i c e n c e s  wou1.d n o t  h a u e  g i v e n  r i s e  t o  
a  m o n o p o l y  p o s i t i o n  t h a t  w o u l d  s i g n i f i c a n t l y  h a v e  i n c r e a s e d  
R u s t r a l i a  ' s  e x p o r t  p e r f  o r m a n c e ,  b u t  a  r e s t r i c t i o n  i n  n u m b e r s  
w o u l d  h a u e  b e e n  l i . k e l y  t o  l e a d  t o  l o s s  o f  c o n i p e t i t i o n  and d r i u e .  
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T h e  s t a t e d  p o l i c y  was  f o u n d  t o  l o o k  p r i r n a r i 1 . y  t o  t h e  r e t u r n  o f  
g r o w e r s ,  a l t h o u g h  t h e  T r i b u n a l  f o u n d  t h a t  t h e  f u n c t i o n  o f  t h e  
C o r p o r a t i o n  was  t o  p r o m o t e  t h e  e x p o r t  o f  a p p l e s  and  p e a r s .  

W h i l e  t h e  T r i b u n a l  tl.i.d n o t  a c c e p t  . t he  a p p r o p r i . a t e n e s s  o f  . t h i . s  
p o l i c y ,  i t  a g r e e d  e n t i r e l y  w i t - h  t .he g e n e r a l  a p p r o a c h  o f  t h e  
C o r p o r a t i o n .  W h a t e v e r  i t s  s t a t e d  p o l i c y ,  i t  had i n  f a c t  a c t e d  t o  
g i v e  l i c e n c e s  t o  o r g a n i s a t i o n s  w i t h  p o t e n t i a l  t o  i n c r e a s e  t h e  
e x p o r t  o f  a p p l e s  and  p e a r s ,  and  had g r a n t e d  1.2 l i c e n c e s .  T h e  
T r i b u n a l  p o i n t e d  o u t  t h a t  t h e  C o r p o r a t i o n  had c o n s u l t e d  w i t h  t h e  
i n d u s t r y  and  g o u e r n m e n t  and  . t h a t ,  evaan i f  . t he  T r i b u n a l  had n o t  
a g r e e d  w i t h  t h e  c o u r s e  t a k e n ,  i t  w o u l d  h a v e  b e e n  g u i d e d  by t h e  
s u b s t a n c e  o f  %he  s t e p s  . t a k e n  by i t .  T h e  T r i b u n a l  o u g h t  t o  be  
g u i d e d  by t h e  p r a c t i c e  o r  p o l i c y  o f  t h e  body  w h o s e  d e c i s i o n  i s  
u n d e r  r e v i e w ,  t h e  T r i b u n a l  s a i d ,  r e F s r r i n g  t o  Rg,-J-rakg ( s u p r a )  
and  Rz-,-,fi_~_tq,n, ( s u p r a )  a s  s e : t t : i n g  o u t  t h e  p h i l o s o p h i c a l  b a s i s  f o r  
t h i s  c o u r s e  o f  a c t i o n .  

T h e  T r i b u n a l  a g r e e d  w i t h  t h e  v i e w  o f  t h e  C o r p o r a t i o n  t h a t  t h e  
number  o f  l i c e n c e s  o u g h t  t o  b e  l i r n i . t e d ,  and c o n s i . t l e r e d  t h e  
p r e s e n t  a p p l i c a t i o n s  f o r  r e v i e w  o n  t h i s  f o o t i n g .  I t  t o o k  t h e  
v i e w  . t h a t  a  l i c e n c e  o u g h t  t o  be  g r a n t e d  i f  i t  c o u l d  be  shown . t h a t  
t o  d o  s o  w o u l d  be  l i k e l y  t o  p r o m o t e  e x p o r t s  .c.Ue John.~...~,~._1..~~gi3nnn~sssss~o_. 
P t y  L i m i t e d  - and  M i n i s t e r  f o r  P r i r n a r l  ---.------.--.--.-- I n d u s t r y ,  and  A u s t r a l i a n  ,,. 

R p ~ l ( ?  and  P e a r  G r o w e r s  ' - A s s o c i a t i o n  (pg,~ty, . , , -Jo, ined) ( 1 9 8 3 )  5 ALN 
N o .  1 5 4 ) .  T'he c l a i m s  o f  t h e  a p p l i c a n t s  w e r e  . to  b e  w e i g h e d  
g e n e r a l l y  a g a i n s t  t h e  c l a i r n s  o-F t h o s e  w h o  had b e e n  g r a n t e d  
l i c e n c e s ,  and  i f ,  h a v i n g  r e g a r d  t o  w h a t  had b e e n  d o n e  by %he 
C o r p o r a t i o n ,  i t  was j u d g e d  f a i r  t h a t  a n o t h e r  l i c e n c e  s h o u l d  be  
g r a n t e d ,  t h e n  t h a t  s h o u l d  b e  d o n e ,  As t h e  t h i r d  a p p l i c a n t  was 
shown t o  h a v e  s p e c i a l  c o a p e t e n c e  i n  t h e  e x p o r t  o f  f r u i t  and  
uege . t . ab l . es ,  a n  e x t e n s i u e  know l .edge  o f  t h e  V i c t o r i a n  app1.e and  
p e a r  i n d u s t r y  and a n  a d e q u a t e  and  r e a d y  s o u r c e  o-F f r u i t  f o r  
e x p o r t ,  %:he ' r r i b ~ ~ n a l  t l i r e c k e d  . t h a t  a 1 . i c e n c e  b e  g r a n t e d  . to t h a - t  
a p p l i c a n t .  

I n  R~-G~?..g-~.rx-~~a.~?d..-Dr?~~art~me_n:tr. tr..tr.. O.F..-OE!..E~EC~ ( 5  M a r c h  1 9 8 7 )  ( a n d  a l s o  
s e e  Cl .9871 f i - ~ m > f i - , , R ~ ~ v ~ ~ - w  3 7 )  t h e  T r i b u n a l  r u l e d  t h a t  t h e r e  was  n o  
power  a l l . o ~ ~ ~ i n g  i t  . to  d i r e c t  t h a t  a  s e c t i . o n  37 s - ta te rnen . t  and  o t . h e r  
r e l e v a n t  doc t i r r ien ts  w e r e  n o t  r e q u i r e d  t o  b e  l o d g e d .  T h i s  was  
b e c a u s e  a l t h o u g h  s e c t i o n  3 3 ( 2 )  o f  t h e  AAT A c t  empowers  t h e  
T r i b u n a l  t o  g i v e  d i r e c t i o n s  r e g a r d i n g  t h e  p r o c e d u r e  o f  t h e  
T r i b u n a l ,  s e c t i o n  3 3 ( l ) ( a )  s p e c i f i c a l l y  p r o v i d e s  t h a t  t h e  
p r o c e d u r e  i s  ' s u b j e c t  t o  t h i s  A c t  and  t h e  r e g u l a t i o n s  and  t o  any  
o t h e r  e n a c t m e n t '  , Thus  t h e  T r i b u n a l  c a n n o t  g i v e  d i r e c t z i o n s  w h i c h  
w o u l d  h a v e  t h e  e f f e c t  o f  n u l l i f y i n g  a  s t a t u t o r y  p r o v i s i o n  s u c h  a s  
s e c t i o n  37 ~ r ~ h i c h  p r o v i d e s  t h a t  a d e c i s i o n  rnaker w h o s e  d e c i s i . o n  i s  
t h e  s u b j e c t  o f  a n  a p p l i c a t i o n  f o r  r e v i e w  s h a l l  l o d g e  a  s t a t e m e n t  
o f  f i n d i n g s  o n  r n a t e r i a l  q u r : s . t . i o n s  o f  . f a c t ,  r e f e r r i n g  t o  t h e  
e v i d e n c e  o n  w h i c h  t h e  f i n d i n g s  w e r e  b a s e d  and  g i v i n g  t h e  r e a s o n s  
F o r  . t he  d e c i s i o n ,  and  e v t : r y  o . t h e r  r e l e v a n t  t l ocu rnen t  i . n  h i s  
p o s s e s s : i o n .  T h i s  i s  s o  e v e n  w h e n  t h e  d e c i s i o n  i n  q u e s t i o n  i s  a  
deemed r e f u s a l  o f  a c c e s s  u n d e r  % h e  FOI A c t ,  and  a c c e s s  has  b e e n  
g r a n t e d  i n  f u l l  a p p r o x i m a t e l y  3  w e e k s  a f t e r  t h e  a p p l i c a t i o n  f o r  
r e v i e w  was l o d g e d .  
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T h i s  d e c i s i o n  r a i s e s  a n  a s p e c t  o f  T r i b u n a l  p r o c e d u r e  w h i c h  i s  
r e c c ? i u i n g  t h e  c l o s e  a t t e n t i o n  o f  t h e  T a s k  F o r c e  ( s e e  [ I 9 8 7 1  f im$-g  
R e v i e w  2 6 ) .  Any amendments  t o  t h e  s e c t i o n  w o u l d  need t o  b a l a n c e  
c o s t  and  t i m e  s a v i n g  c o n s i d e r a t i o n s  a g a i n s t  t h e  b e n e f i t s  w h i c h  a  
s e c t i o n  37 s t a t e m e n t  b r i n g s  by  way o f  p r o v i d i n g  n e c e s s a r y  
i n f o r m a t i o n  t o  a p p l i c a n t s  and  o f  e n s u r i n g  t h a t  a g e n c y  d e c i s i o n s  
a r e  s o u n d l y  b a s e d .  I t  i s  o b v i o u s l y  a b s u r d ,  h o w e u e r ,  i n  a  c a s e  
s u c h  a s  Rg-G-ce~-r-y, f o r  a  s e c t i o n  37 s t a t e m e n t  t o  be  r e q u i r e d .  
( I t  s h o u l d  a l s o  b e  n o t e d  i n  t h i s  c o n t e x t  t h a t  t h e  T r i b u n a l  may 
o n l y  d i s m i s s  a n  a p p l i c a t i o n  w h e r e  a l l  p a r t i e s  t o  a  r e v i e w  c o n s e n t  
t o  . t h i s  c o u r s e  ( s .  4 2 A ( 1 ) ,  A A ' T  A c t )  . )  

STATIST ICS : COMPOSITION OF TKIRlJNAL 

T h e  ART e x e r c i s e s  i . t s  poWc!r i n  t l i v : i s i . o n s ,  i n  a c c o r d a n c e  1rri.th 
s e c t i o n  1.9 o f  t h e  AAT A c t .  T h e  p r e s e n t  d i v i s i o n s  a r e  t h e  G e n e r a l  
A d m i n i s t r a t i v e ,  t h e  M e d i c a l  R p p e a l s ,  % h e  V a 1 , u a t i o n  and 
C o m p e n s a t i o n ,  t h e  V e t e r a n s '  A p p e a l s  and  t h e  T a x a t i o n  A p p e a l s  
D i v i s i o n s ,  a l t h o u g h  no rnembers h a v e  b e e n  a s s i g n e d  t o  t h e  M e d i c a l  
A p p e a l s  and  t h e  V a l u a t i o n  and  C o m p e n s a t i o n  D i v i s i o n s .  S e c t i o n  2 1  
o f  t h e  RAT A c t  s p e c i f i e s  t h e  manner  o f  c o n s t i t u t i o n  o f  t h e  AAT 
f 'or t h e  e x e r c i s e  o f  i t s  p o w e r s ,  i n  r e l a t i o n  t o  p a r t i c u l a r  
p r o c e e d i n g s ,  s u b j e c t  t o  any  o t h e r  p r o v i s i o n  made i n  t h e  ART A c t  
o r  i n  a n y  o t h e r  e n a c t m e n t .  S e c t i o n  2 1  p r o u i d e s  t h a t  t h e  T r i b u n a l  
s h a l l  be  const i : l : .u t .ed  by 

. a  p r e s i d e n t i a l  member w h o  i s  a  j u d g e  and  2 o t h e r  members who  
a r e  n o t  j u d g e s ;  

. a  d e p u t y  p r e s i d e n t  and  2 n o n - . p r e s i d e n t i a l  m e m b e r s ;  

. a  p r e s i d e n t . i a 1  member a l o n e ;  

. 3  n o n - p r e s i d e n t i a l  members o f  whom a t  l e a s t  o n e  i s  a  s e n i o r  
member ;  o r  

. a n o n - p r e s i d e n t i a l  rneniber a l o n e .  

V a r i o u s  e n a c t m e n t s  w h i c h  c o n f e r  j u r i s d i c t i o n  o n  t h e  RAT t o  h e a r  
m a t t e r s  a r i s i n g  p u r s u a n t  t o  t h o s e  e n a c t m e n t s  a l s o  p r e s c r i b e  t h a t  
t h e  Q A l -  s h a l l  b e  c o n s t i . l z u t e d  i n  a  c e r t a i n  way i n  o r d e r  t o  h e a r  
m a t t e r s  p u r s u a n t  t o  t h o s e  e n a c t m e n t s .  F o r  e x a m p l e ,  s e c t i o n  1 4 1  
o f  t . h@ ,~~-!~-9~.@!~!?.i?,!,.k!! .!&5:>L~o~9_a$ ~ . ~ ~ ! ~ . d ~ . ~ .  P r o v i d ( + s  ' t h a t  i n  o r d e r  ' t o  
r e v i e w  c e r t a i n  d e c i s i o n s  made u n d e r  t h a t  A c t  t h e  P r i b u n a l  s h a l l  
b e  c o n s t i . l z u t e d  by 3  p r e s i d e n t i a l .  rnembers w h o  a r e  j u d g e s  o f  t h e  
F e d e r a l  C o u r t  o f  A u s t r a l i a ,  w h i l e  t h e  tJ_ild_l$f e  Protte_cC.t_&~~-n, 
-S.RCY.!A~L~~~.%-~-~..-O~ .f..f.5x~~Ltt~ .S...,. e~r!!ddII:-rn~s-rLsZ ,.ZZ P_ctt12S_Z .t h  e  L.f fe--Lr!-~.!i.~i31?_c~e 
A c t  194.5 arid t h e  Jnr;Ln,rgn-ce Act t t t t1973 r e q u i r e  t h a t  t h e  T r i b u n a l  --- 
i n c l u d e  among i t s  members i n  o r d e r  t o  h e a r  m a t t e r s  a r i s i n g  
p u r s u a n t  t o  t h o s e  A c t s  members w h o  h a v e  s p e c i a l  k n o w l e d g e  o r  
s k i l l  i n  r e l a t i o n  t o  t h e  k i n d  o f  m a t t e r  b e i n g  h e a r c l .  

T h e  C o u n c i l  i s  p r e s e n t l y  e n g a g e d  i n  a n  i n v e s t i g a t i o n  o f  t h e  
e f ' f e c t  o f  t h e s e  k i n d s  o f  p r o v i s i o n s  ( s e e  [ I 9 8 7 1  8dmi .n  Rg~Lc-y 2 9 )  
-. o n  t h e  o n e  h a n d ,  r e s o u r c e s  o f  t h e  AA'P m u s t  b e  c o n s i d e r e d ,  o n  
t h e  o t h e r  t h e r e  i s  t h e  need f o r  t h e  T r i b u n a l  t o  be  c o n s t i t u t e d  
a p p r o p r i a t e l y  and  f o r  c l i e n t  g r o u p s  and  g o u e r n n l e n t  t o  b e  
c o n f i d e n t  . t h a t  m a t t e r s  w i . l . 1  b e  d e a l t  w i t h  c o m p e t e n t l y .  

T h e  f o l l o w i n g  t a b l e  shows t h e  c o n s t i t u t i o n  o f  t h e  T r i b u n a l .  f o r  
%he  h e a r i n g  o f  p a r t i c u l a r  m a t t e r s  i n  t h e  f i r s t  q u a r t e r  o f  . t h i s  
y e a r .  
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1 J a n u a r y  1987-  Ode B r i  Can Da r  Me1 Per  Syd Tas T o t a l  
3 1  Ma rch  1987  

Judge  a l o n e  1 2  6  2  1 1  

Judge  & 2  o t h e r  
member r; 

Depu ty  P r e s i d e n t  
a l o n e  6  28  5  16 9  13 3  8  0  

D e p u t y  P r e s i d e n t  & 
2  o t h e r  members 19 1 4  6 2  2 2  1. 4 1  12  135  

S e n i o r  ~nernber a l o n e  5  1 1  4 1 0  1 2  9  6 0  

S e n i o r  rr~err~ber & 
2  o t h e r  members 16 1 3  5 5  7  16  8  9  196 

Member a l o n e  8 1 9  

P r i b u n a l  t y p e  n o t  
s p e c i f i e d  9 9  

" " " "-" 

TOVA L 4.6 6 7  2 0  2  12 3  4.9 1 8 4  2 5  5  16 

Freedom o f  l n f o r r n a t i o n  

Deemed r e f u s a l  t o  g r a n t  a c c e s s  .- 

I n  .P_E.-!-~-~!..%~cY ~3~~d--I!~~~~r~L!!!an.t_~-e.f O o ~ f . ~ ~ ~ . c ~  ( 5 Ma r c  11 1 9  8  7 , a  n  d  a  I. s  o  
see  C19871 fi_d-mffn-.-KeLgLg,w 3 5 )  . the a p p l i c a n t  s o ~ l g h t  a c c e s s  t o  
R o y a l  O u s t r a l i a n  A i r  F o r c e  p e r s o n n e l  and  m e d i c a l  f i l e s .  An 
a p p l i c a t , i o n  f o r  reui.6.w was l o d g e d  when t h e  45-clay p e r i o d  
e x p i r e d  and  a c c e s s  had  n o t  been  g r a n t e d  ( s e e  s .  1 9 ( 3 ) ( b ) ,  
FOI  A c t ) ,  a l t h o u g h  a c c e s s  was g r a n t e d  approximately 3  weeks 
a f t e r  t h a t  p e r i o d  had e x p i r e d .  

A nurnber o f  i s s u e s  sternrning f r o m  t h e  deemed r e f u s a l .  t o  g r a n t  
a c c e s s ,  u n d e r  s e c t i o n  5 6 ( 1 )  o f  t h e  FOX A c t ,  w e r e  c o n s i d e r e d  by  
t h e  T r i b u n a l .  F i r s t ,  i t  d e c i d e d  t h a t  i , t  had  j u r i s d i c k i o n  t o  
r e u i e ~ r r  t h e  deemc:d r e f u s a l  n o t w i t h s t a n d i n g  t h a t  t h e  a p p l i c a n t  
had  n o t  r e q u e s t e d  i n . t e r n a 1  r e u i e w .  T h i s  was b~:cause s e c t i o n  
5 4 ( 3 )  ( b )  i . n d i c a t e s  t h a t  i n t e r n a l  r e u s i c ? ~ ~  i s  n o t  r e q u i r e d  whe re  
r e f u s a l  i s  deemed p u r s u a n t  t o  s e c t i o n  5 6 ( 1 ) .  Secondl .y ,  %he 




