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'The C o ~ ~ r k s  

E x c l u s i o n  o f  d e c i s i o n s  ......................... o f  t h e  G o v e r n o r - " G e n e r a l  ... f r o m  ... r e v i e w  . .- . %." - ................... - ...-- 

I n  _K.rol!~.t.h.o._n,~99-Tr!~-o-~~.cch.uu~-.~u uu.u.u ~tk.o.rnn~.~.~~E~~.~~cCal f.??! kt!?-.? Cce~!rn.oor~!~c..e-IIt~ 
( 2 7  May 1986)  t h e  F u l l  C o u r t  o f  t h e  F e d e r a l  C o u r t  c o n s i d e r e d  
t h e  q u e s t i . o n  w h e t h e r  a  d e c i s i o n  o f  t h e  A t . t o r n e y - G e n e r a l  t o  

... d e c l i n e  . to reconlrnend . to  . the G o v e r n o r  - G e n e r a l  t h a t  a  p r i s o n e r  be 
r e l e a s e d  on  l i c e n c e  u n d e r  s e c t i i o n  19A o f  t h e  C r imes  A c t  was 
s u b j e c t  t.o r e v i e w  u n d e r  t h e  AD(JR) A c t .  S e c t i o n  3 ( 1 )  o f  t h e  
l a t t e r  A c t  d e f i n e s  a  d e c i . s i o n  t o  wh:i.ch t h e  f l c t  a p p l i e s  as ' a  
tJecis: ion o f  an  a d m i n i s t r a t : i v e  c h a r a c t e r  . . . .  o t h e r  t h a n  a  
decis:i.on by t h e  Governor - . . .Genera l ,  , , ' 

The q u e s t i o n  t o  be answe red  was w h e t h e r  t h e  e x c l u s i o n  o f  
d e c i s i o n s  by  t h e  Governor..-General, cover! ;  or1l.y t h e  f o r r n a l  a c t s  
o f  tyhe G o v e r n o r . - G e n e r a l  o r  a l s o  c o v e r s  m : i n i s t e r i a l  a d v i c e  g i v e n  
t o  t h e  Governor - .Genera l .  u n d e r  sect: i .on 19A. Mr  Jus t : i ce  Neaves 
and Mr  J u s t i c e  B u r c h e t t  h e l d  t h a t  s e c t i o n  3(1) c o v e r e d  t h e  
gi .v inc, l  o.F r n i n i . s t e r i a 1 .  a d v i c e  t o  t h e  Gove rno r - .Gene ra l  u n d e r  
sect . : ion 19A, s i n c e  t o  h o l d  o t :herwise '1~1oul.d be t.o enab1.e t h e  
r e v i e w  of' t h e  deci.s:i.on rr~ade by t h e  Governor. .-General .  u n d e r  t h e  
g u i s e  o f  r e v i e ~ ~ l i n q  t h e  r n i n i s t e r : i a l  a d v i . c e '  . F u r t h ~ ! r r n o r e ,  
whe;!tIier o r  n o t  t h e  Attorney...- general.'^ dec:i:;:ions s h o c ~ l d  be  
s u b j e c t  t o  r e v i e w  by t h e  c o u r t  s h o u l d  n o t  depend  on  w h e t h e r  t h e  
a d v i c e  i . s  favourab1 .e  o r  u n . f a v o u r a b l e .  The e x c l u s i o n  f r o m  t h e  
o p e r a t i o n  o f  . the A c t  o f  t l e c i s ; i ons  by %he G o v e r n o r . - G e n e r a l  
' e x t e n d s  t o  t h e  a c t i o n  o f  t h e  A t to rney- . ,Genera l .  i n  c o n s i . d e r i n q  
w h e t h e r  he i s  p r e p a r e d ,  i n  t h e  c i r c u m s t a n c e s  of' t h e  p a r t i c u l a r  
case ,  t o  a d v i s e  t h e  g r a n t  o f  a  l i c e n c e ' .  N o r  c o u l d  t h e  a d v i c e  
o f  t h e  A t t o rney . . - .Gene ra l ,  even  when it: was i n  . the n e g a t i v e ,  be  
t h o u g h t  t:o f a l l  ~ u i t h i r i  s e c t i . o n  3 ( 3 )  o f  t h e  A c t  w h i c h  p r o u i d e s  
f o r  r e v i e w  by  . the c o u r t  i n  c e r t a i n  c:ircurns.tances o f  ' a  r e p o r t  
o r  recornrnendat:i.on b e f o r e  a  d e c l . s i o n  i.c; made'  . The c o u r t  sa i . t l  
t h a t  t h e  M i n i s t e r ' s  a d v i c e  i s  a  n e c e s s a r y  p a r t  o f  t h e  d e c i s i o n  
i t s e l f ' .  

Mr  J'ust:i.ce Fox d i s s e n t e d ,  t .ak i .ng t h e  v i e w  t h a t  i t  d i .d  not.  se?ern 
p o s s i b l e  ' t o  r e g a r d  t h e  r e f u s a l  o r  a d v e r s e  d e c i s i o n  by  t h e  
A t t o rney - -Gene ra l .  as  c o n s t r u c t i v e l y  a  dec:i.s:ion o f  t h e  
Governor - .  . G e n e r a l  ' . 

I n  !v..?..!!!ar.a-ru ..-- Ssi~n._na.tLk%~:nb~ k...~.r.s......u .... E~r~.f.sssk.c ..rrrrrr. f.0-r .".- _I_II!II?;~.~I:.G.~..~.o.I! ....-. i3..nnd 
Etl.1ni.c ..... -- 6 f ' f a i . r ~  ( 5  June  1.906) t.he rnernbers o f  t h e  Fu1. l  C o u r t  o f  
t h e  F e d e r a l  C o u r t  d i . f F e r e d  as t o  . the we i c l h t  w h i c h  s h o u l d  be  - 
gi.ver1 i . n  t h e  p a r t i c u 1 . a r  c i r c u r n s t a n c e s  o f  t h e  case  t o  a  
r n i n i s t s r , i a l  p o 1 . i . c ~  c o n c e r n i n g  p r o h : i b i t e d  non-cilz;i.zens and  as t o  
t h e  applicat:~i. l . . : i  t y  o f  t h e  r u l e s  o f  na tu r \ a l .  jus.l.::i.ce i n  t h o s e  
c i r c u r n s t a n c e s .  By a  rnajor: i . ty , the c o u r t  t l : i sm issed  an  a p p e a l  
a g a i n s t  a  d e c i . s i o n  o f  Mr Sus t . i ce  M o r l . i n g  upho1.di.ng a  
d e p o r t : a t i o n  o r d e r  c o n c e r n i n g  5 a p p e l l a n t s .  The a p p e l l a n t s  we re  
S r i  L.ankans o f  T a m i l  e x t r a c t i . o r 1  who a r r : i v e d  -i.n Aus t ra l : i . a  o n  
t r a n s i t  v i s a s  f r o m  S i n g a p o r e  . to F i j i  and  who t.hc.n s o u g h t  



r e f u g e e  s t a t u s ,  o r  a l t e r n a t i v e l y  permanent  r e s i d e n t  s t a t u s  on  
compass ionate  and h u m a n i t a r i a n  grounds,  unde r  sec t i . on  60 of  t h e  
M i g r a t i o n  0 c t .  The case was c o n s i d e r e d  on  t h e  b a s i s  o f  t h e  
p o s i t i o n  o f  one a p p e l l a n t  who was i n  a l l  r e l e v a n t  r e s p e c t s  
c o n s i d e r e d  t o  be i n  t h e  same p o s i t i o n  as t h e  o t h e r s .  

The a p p e l l a n t ' s  f i r s t  c o n t e n t i o n  was t h a t  t h e r e  had been a  
b r e a c h  o f  t h e  r u l e s  o f  n a t u r a l  j u s t i c e ,  i n  t h a t  t h e  d e p a r t m e n t  
had n o t  t o l d  h e r  t h a t  i t  wou ld  r e g a r d  as a n  i m p o r t a n t  
c i r c u m s t a n c e  d i s e n t i t l i n g  h e r  t o  f a v o u r a b l e  c o n s i d e r a t i o n  i t s  
v i e w  that;. h e r  behav-i.our amounted t o  ' s ~ ~ b t e r f u g e '  i n  a t t e m p t i n g  
lzo o b t a i n  permanent  r e s i d e n c e  i n  Aus.t.ral.: ia. The r n a j o r i t y  (Mr 
J u s t i . c e  Fox and Mu. Just:i.ce Neaves)  d i d  n o t  c o n s i d e r  t h a t  t h e  
i elas o f  J u  s  t.1 c  e  ~ a  s 0 n  i n  .K~:-o,K ..... ~ _ , ~ i ~ ~ ? _ i , . s . t , c . ~ ~  ..II..II 5 0 . ~  ..I:.. r.u!!.1~!.1i~~r.a~t-~1~0.1! 

and ............. E:thn-i.c - . .................................... R f f a i r s  - (1985)  6% 01 ... R 321. ,  t o  t:he e f f e c t :  t h a t  t:he 
r u l . e s  o f  n a t u r a l  j u s t i c e  r e q u i i r d  , t h a t  an a p p l i c a n t  be i n f o r m e d  
o f  a  cons: i .derat i .on p e r s o n a l  t o  t h e  a p p l i . c a n t  whi.ch was t o  bc? 
t a k e n  i n t o  a c c o u n t  a g a i n s t  h i m  o r  h e r ,  i n  o r d e r  t h a t  t h e  
a p p l i . c a n t  m i g h t  have an o p p o r t u n i t y  t o  r e b u t  i t ,  r e q u i . r e d  t h e  
d e c i s i o n  maker t o  g i v e  an  o p p o r t u n i t y  t o  corr~rnent i n  
c i r c u m s t a n c e s ,  as i n  t h i s  case,  where t h e  i n f o r r r ~ a t i o n  had been 
s u p p l i e d  by t h e  a p p l i c a n t .  I n  t h e  words o f  Mr J u s t i c e  F o x ,  ' t o  
do so wou ld  amount t o  a  g e n e r a l  r e q u i r e m e n t  t h a t  a  
d e c i s i o n - m a k e r  rnake known i n  each case h i s  v i e w  o r  eval.uat:. ion 
of t h e  rnat;.er:i.al t h a t  an appl: i .cant p u t s  f o r w a r d '  . 
On t h e  o t h e r  hand, Mr J u s t i c e  R u r c h e t t  was o f  t h e  o p i n i o n  t h a t  
t h e  appe l . la r i t :  shou l t l  have had h e r  at t :ent i .on drawn t o  i t .  t1:i.s 
Honour t o o k  t h e  v i e w  t h a t  t h e  p r i n c i p l e  s t a t e d  by Mr J u s t i c e  
Mason i n  K,f,oa,, that: a  decis:i.on malter who irlt;.erlds t o  r e j e c t :  an 
a p p l . i c a t i o n  by r e f e r e n c e  . to some c o n s i d e r a t i o n  p e r s o n a l  .to t h e  
a p p l . i c a n t ,  was no.t l % . n i t e d  t o  t h e  c i . rcurnstance whera? t h e  
: inForrnat ion came f r o m  a  sou rce  o t h e r  t h a n  . the a p p l i c a n t .  

The m a j o r i t y  a l s o  r e j e c t e d  t h e  a p p e l l a n t ' s  second m a j o r  
c o n t e n t i o n  t h a t  t h e  d e c i s i o n  maker had a p p l i e d  t h e  M i n i s t e r ' s  
p o l i . c y  c o n c e r n i n g  prohi.bi.t:.ed non-..ci.lzi.zeris w i t h o u t  I-egard t o  
t h e  m e r i t s  o f  t h e  case and had n o t  t a k e n  a c c o u n t  o f  r e l e v a n t  
c o n s i d e r a t i o n s .  Mr Just;i.ce B u r c h e t t  t o o k  t h e  v i e w  t h a t  t h e r t ?  
weire good reasons  i .n  t h i s  case n o t  t o  a p p l y  +.he p o l i c y  so 
s t : r ong l y .  

n  K ............... . O ! ! ! ~ . . . Q . ~ .  . .  ..... i n  ( 2 J ',I ne 
1986) MI- J u s t i c e  Spender was c a l . l e d  upon t o  d e c i d e  w h e t h e r  t:he 
r u l e s  o f  na"cura1 j u s t i c e  appl. i .ed t o  conci.l.:i.a.h:i.on c o n f e r e n c e s  
he 1. d  rl d  e r. s  e c  t: :i. (1 ri 2 2 0 f t he _R_.ac.i-~-L D~s,,c,,rf .!!!i~~.a~f,~i.on. n.nnnnt!.t!ccc~ !._91-.5_. a 

tle h e l d  . t h a t  khey d i d  and t h a t  i n  t h e  c i r c u ~ n s t a n c e s  o f  t h e  
case t h e  p e r s o n  c h a i r i n g  t h e  c o n f e r e n c e  c o u l d  r e a s o n a b l y  be 
suspec ted  o f  n o t  be:ing unp re jud : i ced  and i m p a r t i a l .  

The app l . i can t .  i . n  t h i s  cast! was t h e  d e f e n d a n t  i n  p r o c e e d i n g s  
13ro~1ght: i n  t h e  Queens land Supreme C o u r t  unde r  t h e  p r o v i s i o n s  
o f  t h a  Rac:i.al. D-i.scr.:in:inat:iiorl 0 c . k .  Sect::iori 24. o f  t h a t  A c t  
p r o v i d e s  . t h a t  c i v i l  pr-oceetl ings may be i n s t ; i . t u t e d  by a  p e r s o n  
a g g r i e v e d  by an a c t  t h a t ,  t h e  p e r s o n  c o n s i d e r s  t o  have been an  
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un l . aw fu1 .  act:.  o f  r ac : i . a l ,  d i . s c r i r r ~ : i . r ~ a . t i o r i  u n d e r  t h e  A c t .  One 
p r e c o n d i t i o n  o f  s u c h  p r o c e e d i n g s  i s  t h e  g i v i n g  o f  a  
c e r t . i . f i . c a t : e  by t h e  Corr l r r~ i .ss: ioner ( o r  a  nleniber o f  t h e  Human 
R i g h t s  C o u l r n i s s i o n )  t o  . t he  e f f e c t  , t h a t  a  c o m p u l s o r y  c o n f e r e n c e  
h a s  b e e n  h e l d  i n  a n  e n d a a v o u r  t o  s e t t 1 . e  t h e  r e l e v a n t .  rnat:t : .er, 
and t h a t  t h e  m a t t e r  has  n o t  b e e n  s e t t l e d  a t  t h e  d a t e  o f  t h e  
c e r t i . f i c a t e .  T h e  a p p l : i c a n t  had s o u g h t  t o  c h a 1 . l e n g e  t h e  
v a l . i d i . t y  o f  s e u e r a l  s u c h  c c ! r t i . f i c a t e s  i n  . t he  Suprerne Cour t :  
whi.cl. i  ru1.ed t h a t ,  :i.n v i e w  o f  t h e  c o n f i d e n t i a l : i . t y  p r o u : i . s i o r i s  o f  
t h e  A c t  c o n c e r n i n g  p r o c e e d i n g s  a t  a  c o m p u l s o r y  c o n f e r e n c e ,  t h e  
v a l . i d i . t y  o f  t h e  c e r t : ' l . f i . c a t e s  cou1.d on1.y b e  c h a 1 . l e n g e d  i n  t h e  
F e d e r a l  C o u r t ,  hs a  r e s u l t  o f  i t s  f i n t l i . n g s  o n  t h e  : i . ssue crf 
n a t u r a l  j u s t i c e ,  t h e  F e d e r a l  C o u r t  d e c i d e d  t h a t  t h e  
c e r t i f i c a t : e s  w e r e  o f  no  e f f e c t .  

H i s  H o n o u r  he1.d t h a t  t h e r e  nlay be a  d u t y  t o  o b s e r v e  t l i e  r u l e s  
o f  n a t u r a l  j u s t i c e  i n  r e l a t i o n  t , o  some p r o c e e d i n g s  w h i c h  d o  
n o t  cu1.mi.nat.e i n  a  d e c i s i . o n  ~ ~ r h i c h  a f f e c t s  r i g h t s ,  i n t e r a ? s t s  o r  
I . e g i t i . m a % e  e x p e c t , i 3 t : i o n s ,  and  w h i c h  d o  n o t  i n v o l v e  t h e  rnak ing  
o f  f i . n d i . n g s .  He d i . s t i r i g u i . s h e d  c a s e s  s u c h  a s  ~,~_~_~,r,o,,~,,6~~.~.~~~,,p~~,y,~ 
I..td v  T a i t  ( 1 9 6 3 )  1.09 CI..R 353 i ~ l h i c h  d e a l t  o n l y  w i t h  
i n v e s t : . i . g a t o r y ,  and  n o t  c o r i c i . 1 . i . a t o r y  , b o d i e s .  T h e  p o l i c y  
r e a s o n s  f o r  n o t  i r r1p1.y ing  a  d u t y  t o  o b s e r v e  t h e  r u l e s  o f  
n a t u r a l .  just .z i .ce i . n  r e 1 . a t i . o r i  t :o c e r t a i . r i  i n v e s t i g a t o r y  b o d i e s  
d i . d  no% a p p l y  t o  a  c o r r ~ p u l s o r y  c o n c i l . i a . t i . o n  body  w h o s e  
p r o c e e d i n g s  by t . h e i r  n a t u r e  w e r e  c o n c e r n e d  w i t h  a l l . o w i r i g  a n  
i . n d i v : i d u a l  t o  know .\:he n a t u r e  o.F t h e  c o r n p l a i n t  a g a i n s t  . the  
i n c l i u l . d u a l .  and  t o  h a v e  t h e  o p p o r t u n i t : y  t , o  p l a c e  t h a t  p e r s o n ' s  
v e r s i o n  o f  e v e n t s  b e f o r e  a n  u n b i a s e d  c o n c i l : i a t o r .  I n  
p a r t i . c u l a r  t h e r e  w e r e  no r e a s o n s  o f  a d m i n i s t r a t : i . u e  co r i ve r i i . ence  
t o  s u p p l a n t  t h e  d u t y  t o  a c t  f a i r l y ,  n o r  d i d  t h e  c o n c i l i a t i o n  
p r o c e e d i n g s  a l . l o w  f o r  a  f u r t h e r  s t e p  a t  w h i c h  p r o c e d u r a l  
f a i r n e s s  c o u l d  b e  a c c o r d e d  b e f o r e  t h e  i n i t i a t i o n  o f  l e g a l  
p r 5 o c e e d i n g s .  T h e  o c c u r r e n c e  o f  a  c o r r i p u l s o r y  c o n f ' e r e n c e  and  
t h e  i s s u e  o f  a  c e r t i f i c a t e  c o n c e r n i n g  i t s  o c c u r r e n c e  and  
u n s u c c e s s f u l  o u t c o n ~ e  w e r e  p r e c o r i d i . t i . o n s  t o  t h e  t a k i n g  o f  c i .v i .1.  
a c t i o n  and  t ; . h e r e f o r e  e x p o s e d  t h e  i n d : i v i d u a l  t o  t h e  h a z a r d  o f  
l e g a l  p r o c e e d i n g s .  T h i s  was e n o u g h  t o  a t t r a c t  t h e  r e q u i . r e r n e n t :  
t o  o b s e r v e  +:,he r u l e s  o f  n a t u r a l  j u s t i c e ,  

T h e  d e c i s i o n  o f  . t he  F u I l  C o u r t  o f  +:.he F e d e r a l  C o u r t  i n  fi,a,r.la,ng 
H u l l  ---. 8, L . i . ab i . 1 . i t y  Co - L t d  u  H u r f o r d  ,.,, (1.8 J u n e  1 .986)  i s  a n  
i n t e r e s t i n g  i l l u s t r a t i o n  o f  t h e  d i f f e r e n t  a p p r o a c h e s  t h a t  c a n  
be  t a k e n  w h e n  q u e s t : i o n s  a r i s e  a s  t o  t h e  a p p 1 . i . c a b i l i t y  and  
c o n t e n t  o f  t h e  r u l e s  o f  n a t u r a l  j u s t i c e .  

T h e  F'u1.l C o u r t  was c o n s i d e r i n g  a n  a p p ~ a l .  Frorn a  d e c i . s i . o n  o f  Mr 
J u s t i c e  W i l c o x  ( ( 1 9 8 5 )  6 2  hLR 2 6 3 ) .  H i s  H o n o u r  had h e l d  t h a t ,  
i n  g i v i . n g  d i r e c t i o n s  u n d e r  s c c t i o r )  62  o f  t l i e  ~ n c , ~ ~ n , ~ ~ ~ , . . . . ~ ~ . . ~ ~ .  
1973  t h a t  a n  i n s u r e r  s h o u l d  n o t  i s s u e  o r  r e n e w  i n s u r a n c e  
p o l . i c i e s ,  t h e  T r e a s u r e r  was bound  t o  ac t :  f az i . r l . y  and  t o  a c c o r d  
n a t u r a l  j u s t i c e  t o  t h e  i n s u r e r .  H o w e v e r ,  he a l s o  h e l d  t ha l z  
t h c !  T r e a s u r e r ' s  f a i l u r e  t o  g i v e  a n  o p p o r t u n i t y  t o  t h e  i n s u r e r  
t o  be  h e a r d  b e f o r e  t h e  d i r e c t i o n s  w e r e  g i v e n  d i d  n o t  r e n d e r  
t h e  d i r e c t i o n s  i . n u a l . i d .  T h e  i . n t e n t : i o n  o f  t h e  l e g i s l a t u r e  was 
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h e l d  t o  b e  t h a t  t h e  i n s u r e r ' s  r i g h t  t o  a p p e a l  t o  t h e  AAT 
s h o u l d  b e  t h e  o n l y  means by w h i c h  t h e  g i u i n g  o f  s u c h  
d i r e c t i o n s  c o u l d  b e  c h a l l e n g e d .  An a p p e a l  t o  t h e  RAT i n v o l v e d  
a  f u l l  r e u i e w  o n  b o t h  t h e  f a c t s  and  t h e  l a w  i n  w h i c h  t h e  AAT 
had a l l  t h e  p o w e r s  and  d i s c r e t i o n s  c o n f e r r e d  o n  t h e  o r i g i n a l  
d e c i s i o n  m a k e r ,  and  a  d e c i s i o n  o f  t h e  AAT was  a l s o  s u b j e c t  t o  
a n  a p p e a l  t o  t h e  F e d e r a l  C o u r t  o n  a  p o i n t  o f  l a w .  

T h e  F u l l  C o u r t  u n a n i m o u s l y  d i s m i s s e d  t h e  a p p e a l  b u t  t h e  
members d i f f e r e d  i n  t h e i r  r e a s o n i n g .  Mr J u s t i c e  M o r l i n g  was 
t h e  o n l y  rnernber o f  . t he  c o u r t  who  t o o k  t h e  same a p p r o a c h  a s  t h e  
j u d g e  a t  f i r s t  i n s t a n c e ,  He app l : i . ed  t h e  dec : i . s i o r i  i n  TwjL'-t,,,,-v., 
R a n d w i c k  M u n i c i p a l  - -- C o u n c i l  a- (19 '76)  136 GI-R 106 w h i c h  i n v o l v e d  a  
s t a t u t o r y  r i g h t  o f  a p p e a l .  d$--n,g-u,,o, t o  a  c o u r t .  N o t  ori1.y was 
t h e r e  a n  u n r e s t r i c t e d  r i g h t  o f  r e u i e w  by t h e  AAT o n  a l l  
m a t t e r s  o f  f a c t  arid l a w ,  b u t  a n y  damage w h i c h  r r ~ i g h t  e n s u e  f r o r n  
t h e  T r e a s u r e r  p u b l i s h i n g  i n  t h e  G a z e t t e  a  n o t i c e  c o n c e r n i n g  
t h e  d i r e c t i o n s  g i v e n  c o u l d  be  p r e v e n t e d  by s e e k i n g  a  s t a y  o f  
t h a t  a c t i o n  by t h e  ART, w h i c h  u n d e r  t h e  i n s u r a n c e  l e g i s l a t i o n  
c o u l d  be  d o n e  a t  t h e  s t a g e  o f  a  r e c o n s i d e r a t i o n  by t h e  
T r e a s u r e r  a s  w e l l  a s  a t  t h e  s t a g e  o f  a n  a p p e a l  t o  t h e  RAT. 

I t  was h e l d  by Mr J u s t , i c e  Fox and  Mr J u s t i c e  D a u i e s  t h a t  t h e r e  
was no e v i d e n c e  o f  a  d e n i a l  o f  n a t u r a l  j u s t i c e .  Mr J u s t i c e  
Fox cons : i . de red  t h a t  1.n c e r t a i n  c i . r cu r r~s l . : ances  a  d e n i a l .  o f  
n a t u r a l  j u s t : , i c e  m i g h t  a r i s e  b e c a u s e  a n  i n s u r e r  had n o t  b e e n  
g i u e n  a n  a d e q u a t e  o p p o r t u n i t y  t o  be  h e a r d  b e f o r e  d i r e c t i o n s  
w e r e  i s s u e d  by t i he  ' T r e a s u r e r .  H o w e u e r ,  he  s a : i d  t h a t  i n  t h e  
p r e s e n t  c a s e  t h e  e v i d e n c e  d i . d  r i o t  d i . s c l o s e  a  den- i .a l .  o f  r i a t u r a l  
j u s t i c e .  Mr J u s t i c e  D a u i e s  s a i d  t h a t ,  i n  g i v i n g  d i r e c t i o n s  
u n d e r  t h e  I n s u r a n c e  A c t ,  t h e  T r e a s u r e r  was u n d e r  a  d u t y  t o  
a c c o r d  p r o c e d u r a l  f a i r n e s s .  H o w e u e r ,  t h e  r e q u i r e m e n t s  o f  
p r o c e d u r a l  f a i r n e s s  w e r e  s a t i s f i e d  by t h e  p r o u i s i o n s  o f  t h e  
A c t  r e l a t i n g  t o  i n u e s t i g a t i o n s  b e f o r e  d i r e c t i o n s  i s s u e d ,  by 
t h e  r i g h t  t o  o b t a i n  r e - c o n s i d e r a t i o n  o f  t h e  d i r e c t i o n s  and  by 
t h e  r i g h t  t o  o b t a i n  r e v i e w  by t h e  AAT o f  any  d i r e c t i o n s .  

STATII:STICAL TRENDS 

S t a t i s t i c s  f o r  t h e  f i r s t  h a l f  o f  1986 i n d i c a t e  t h a t  a  
s i g n i f i c a n t  nurnber o f  c a s e s  c o n t : . i n u e  t o  a r i s e  i n  t h e  
m i g r a t i o n  arid t a x  j u r i . s d i c t i . o r ~ s .  T h e  number  o f  a p p l : i c a t i . o n s  
t o  I 1  J u n e  1986 i s  h a l f  t h a t  o f  t h e  f u l l  y e a r  1 9 8 5 .  



O c t  1.980-. 1 9 8 2  1 9 8 3  1.984 1 9 8 5  1 J a n  1 9 8 6  --. 
Dec 1.981 I 1  June  1 9 8 6  

J u r i s d i c t i o n  ..... - 

Income Tax Assess.-  
nlerlt A c t  1.936 

M i g r a t i o n  A c t  
1 9 5 8  1. 4 

Pub l i . c  Se ru i . ce  
A c t  1.922 7 

B r o a d c a s t : i n g  and 
Te:l.eui s i . o n  A c t  1.942 I. 

R e p a t r i a t i o n  A c t  
1.920 6 

Colnp@nsa%on (Con~rnon.-. 
weal. t l* i  Gouernn~ent-, 
Emp loyees)  A c t  1971. 5 

O t h e r  4.1 

* 1:ncl.udes l .eg i .s l .a lz i .on r e l a t i n g  t o  durnping and  coun t . e rua i l . i . ng  
d u t i e s .  
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A d m i n i s t r a t i v e  r e v i e w  s y s t e m  c r i t i c i s e d  

A r e c e n t  ~,g~&ul,:t_,l~n a r t i c l e  by  R i c h a r d  Fa rmer  (10 June  1986 -- 
see  ' R e c e n t  Pub l i ca t : : i ons l )  a r g u e d ,  p r i n c i p a l l y  o n  t h e  b a s i s  
o f  5 d e c i s i o n s  o f  t h e  AAT, t h a t  ' s t r a n g e  d e c i s i o n s  by C o u r t s  
and  g o v e r n m e n t  tr:i.bur~al.:; a r e  add:ing h u n d r e d s  o f  rr1:ill:ions of 
do l . l . a r s  t o  A u s i z r a l i a ' s  w e l f a r e  b i 1 . l '  , and  t h a t  ' t h e  t o t a l .  
c o s t  t o  t h e  f e d e r a l  budga?t o f  e x t r a  w e l f a r e  payments  
. F o l . l . m ~ ~ i n g  d e c i s i o r i s  o f  t h e  ART i s  conserva . l : . i ve ly  est:. irnated 
a t  more t h a n  $1 b i . l l i . o n  a  y e a r '  . I n  Adrrlin R u f e w ' s ,  o p i n i o n  
t h e  a rgumen t  o f  t h e  a r t i c l e  was based  o n  s e v e r a l  
m i s c o n c e p t i o n s .  

F i r s t ,  e x t r a p o l a t i o n s  c a n n o t  be made f r o m  an  AAT d e c i s i o n  
made o n  t h e  f a c t s  i n  a  p a r t i c u l a r  case  t o  i n d i c a t e  l i k e l y  
add i t i . ona1 .  amounts  o f  govern rnen t  e x p e n d i t u r e .  One d e c i s i o n  
o n  t h e  fac lzs  on  t h e  e x i . s t e n c e  o r  o t he r l r r i se  o f  a  de  f a c t o  
r e l . a t i o n s h i p ,  f o r  exarnpl.e, does n o t  deterrn:i.ne t h e  outconle of' 
any o t h e r  a p p l ; i c a t i o n  c o n c e r n i n g  t h e  same l e g i s l a t i o n .  

Second l . y ,  t h e  AAT rrlust d e c i d e  w h a t  i s  t h e  c o r r e c t  o r  
p r e f e r a b l e  decision i n  a  p a r t i c u l a r  case  o n  t h e  b a s i s  o f  t h e  
f a c t s  as f o u n d  by  t h e  GAT, t h e  r e l e v a n t  l e g i s l a t i o n  and  
Izak ing  i n t o  a c c o u n t  any r e l e v a n t  gove rnmen t  p o l . i c i e s .  I t  : is 
n o t  i t s  r o l e  t o  t r y  t o  r e d u c e  t h e  c o s t s  t o  governrnent: 
i n v o l v e d  i n  d e t e r m i n i n g  e q u i t a b l y  c i t i z e n s '  e n t i t l e m e n t s  
u n d e r  l e g i s l . a t i o n .  T h i r d l y ,  t h e  RAT i s  r e q u i r e d ,  as p a r t  o f  
i t s  d u t y  t o  r e v i e w  cases  o n  t h e  m e r i t s ,  t o  i n t e r p r e t  t h e  
l e g i s l a t i . o n .  I n  many cases ,  i n c l u d i n g  s e v e r a l  o f  t h o s e  
r e l i e d  o n  i n  t h e  ,B,g~l-u,&,~,,n a r t i c l e ,  t h e  mean ing  a n d / o r  
appl : i .cat : ion o f  t h e  l e g i . s l a t i o r i  i s  d i f f i c u l t  t o  deterrr~: i .ne. 
(Two o f  t h e  cases  c o n c e r n e d  a r e  d i s c u s s e d  a b o v e :  see  
H a s t i n q z ,  and  &wl-g,y,, p p .  130--1 and 133-4.) . Problem:; o f  
i n t . e r p r e k a t i o n  rnay commonly i n d i c a t e  t h a t  t h e  l e g i s l . a t i . o n  
requ- i . res  arr~s!ridrr~erit. F o t . ~ r t h l . y ,  whe re  gove rnmen t  i s  
d i s s a t i s f i e d  w i t h  t h e  AAT 's  i n t e r p r e k a t i o n  o f  l e g i s l a t i o n ,  
i t  i s  open  t o  i.t t o  appeal .  t o  t h e  Fede ra l .  C o u r t  o n  a  p o i n t  
o f  l a w .  T h i s  has happened i n  s e v e r a l  o f  t h e  cases  mentioned 
i . n  t h e  a r t - i . c l e .  ( I n  p r a c t i c e ,  i.t rrlay be n o t e d ,  ART 
d e c i s i o n s  have  been  u p h e l d  i n  a  s u b s t a n t i . a l  m a j o r i t y  o f  
a p p e a l s  t o  t h e  F e d e r a l  C o u r t . )  f l l t e r n a t i v e l y ,  i t  may be  
n e c e s s a r y  f o r  t h e  gove rnmen t  t o  s p o n s o r  amend ing  
l eg i s l . a t : i . on ,  as o c c u r r e d  i n  r e l a t i o n  t o  t h e  l e g i . s l a t i . o r 1  
c o n c e r n i n g  t h e  i s s u e  o f  b e n e f i t  c l a s s i f i c a t i o n  c e r t i f i c a t e s :  
see above  p .  134. 

fldrni.n u Rev i ew  t a k e s  t h e  u i e w  t h a t  t h e  b e n e f i t s  t o  t h e  pub l : i c ,  
t o  t h e  gove rnmen t  and  t o  t h e  a d m i n i s t r a t i o n  o f  h a v i n g  a  


