
%irrlbaL)lrre P a r l . i a r r ~ e n t ,  and  Mr. D a v i d  %aarr~ch:i.ya, Pa?rrr~anc:~i-t 
Secret: .ary o.F , the %:irr~balnr~re M i n i s . t r y  05 J u s t : i c e ,  he l . t l  ta ' l .ks  1~r;i.L.Ii 
Mr EJI.. l "uckeln,  C l ~ a i r r r ~ a n  o f  t h e  Coc,~nci.l., Depc.lty Presi t la?nt: ;  AN 
t ia l .1  and  K K  T'otld o f  t h e  nAT', t h e  [ ) i r t i ! c t o r  o f  Rest?arcl.i and 
M r R o n F:' 1- a s e r , t 11 e C o cr n c i 1. ' s P r i n c :i. pa 1  P r o j a;! c t O.F.f:"i . c . t. >I- .  The 
Z:i.rnbab~rre Gouernrr1erl.k i s  :i.n . the p r o c e s s  oF d ra f t : . l . ~ i g  a ricw 
c o n s t i  t LI t i  o n a rl d d i s c (.I s r; i. o n c el! rl t r e  d o r1 t l i  o o p @ r a t :i o n o f" ti l.1 e 
Corr1rnoriwea11..i.1 ad1.rt: in;is.t~'a~ti.ue reu.ia:~u sI:rc,~ck.c,~re. '1-lie S a c r e % r y  
t o  t h e  A t  ko r r iey .  ....C;er~c?rayl~s Departrrtc?n.L, MI- P Braz: i l . ,  u is i1:et l  tha? 
Cour1ci .1 ' s s e c r e t a r i a t  a.t t h e  i.nu.i. ta t . i . on  o f  t h e  I ) i . r e c t o r  o f  
Re!;earc h . 

A el r r l i  n i s .I:. r a .t ive A p p e a l .  s T' r i. l? LI ria 1 

NEW JI1R:TSI:)ICT':LON 

Boun t y  (Corrlrrlerc-iia1 MoI:.or Ua?hi.c1,es) Arnenclrnent A c t  
(No .  2 )  1985 
Ce,lstorns arld Tar:i.f'f" (Stanti---k)y L)c.~t-'i.c.?s) Flct 1985 
I.lealtl.1 L. .k?gisl .a. t i .o~i  flrr~ei!ntlrr~e~il.. A c t  (No .  2 )  1.985 
[)rer;cr:ibaad ~ o o d s  (~;a?r~c?ral.) Orda?r.~; ( N o .  2 of' 1986)  
S a l e s  T'ax Assessrr1en.t Ac-t (No .  11)  1985 
'1' a x a .t:. i o n B o a r  (:I s o f  t? a? u i. ~:IAI ( "l" r a n s .T e r o .l" J \,I r5 i r; tl', c t :i. o n ) 
A c t  1986 
T' e 1 .6s  c o rrlrrlu n i c a t: :i o n s ( (3 e n e r a l .  ) B y .... I. ~ I A J  r; ( no .t. :i f' i. e d 
27 M a r c h  1986)  
Uet:erans ' E :n . t : l . t l o r r~a~~ts  A c t  3.986 

K E Y  I:)EC:I:S:IONS 

Q.u..!?.r.~.c!.~-~!.!?.r!.t.:j ........ !~!L!G! ...... f:,!i..~..~..t.;;~~.~.!:!.? ....... t.!!.!? ....... fl..fl.:!:: 

.... ....... 'I- he d a (: -i s -i. rl of  .I: l . 1 ~  A 0 'T' .i rl .K-e Gh!nr.c..h ei3!:!..d ~~,~..cc.~~II~.:I::. i l . .~CC~Y.YI !~.?.P.I?-~.,S;~!!.?..II~:: 
o f  - Educat:i.on (No .  .............. v . 2 )  ... (21. May 1906)  f o l l o w : ;  a n  e a r 1 i . e ~  dec:i.!;:ion 
o f  t h e  fiAT t h a t .  i% had j ~ . ~ r i s t l i c t : i o n  .ko cons.ida:r an  al:)pl:ica.t.i.on 
f o r  ra?uia:l~r o f  dec:i:;:ioris t o  r a i s a ?  a n  ouerl:)ayrrte?rrI :i.n r 6 : l a t . i on  t o  
l"E:AS henef:i.(.s p a i d  t o  t h e  appl.: i .cant and t..o rrlake a de?~.nand F o r  

....... ...... r E! c 0 u 6:' V Y  o f  t h e  8 r pa y r r 1 ~  I.) .I- ( N.3 C.!!.U.I-.c..!! !i!.r!.d .S.E-C.!I .$. f;.il. .I:.Y ...~... 
Depar.t:rnen.t o f  E d u c a . t i o n  ( 1 9 8 5 )  8 AI ... D 44 .1 )  (se?s a l . so  7 fi~j,!;r!,~l!~ ................ " - 
Reuiet~r  ......... - 8 5 )  . I n  t h e  ealnl:ierr da?cis:i.or, t h e  A A T '  had c o n c l u d e t l  
that:. , i3 s a rrta:. t e r o f  i 11 t c? r p r e  t is.l:.i. on o.F ,I. he .;~,:~~k,gln,:. ....... A,,~~,,~~j.,,sss~~,~,n,,c,,~, 
fi,c,j; d,g,72,,, :it hacl j u r:i. s t l . i .  c 2:.:i,or1 t o  ra?u i. E!IA~ t 1.10 s B d~ c i s i o 1.1 s 6::~ CXI 

. t h o ~ l g h  t h e y  had n o t  lo@ti!n rnade fin .I..l.le exe?rc i .se 0.F' p o ~ ~ r e r s  
c o n f e r r a? d by a rl e r1 a c t-rrle rl .l , 1" h e A fl "I' I.) a t l  a I .  s c) t l  a? .t: e r rr1:i n as cl t l.1 a t: , 
as  a d e c : i s i o n  t o  seek r e c o u e r y  lrri3s n o t  (J~!t :errr t ina%i.ue OF I . e g a l  
r i g h .t: I; , r e u :i. r?lAr  %) y :i t 1110 LI l d rio ti :i. nu o l u e a ri e x e r c i r; e o -F t h ti! 
j u d - i c : i a l  power  o f  . the Corrlrr1onweal.t.h . 
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1-lie a p p l . i c a n t  had r e c e i v e d  TEAS b e n e f i k s  f o r  a f u l l . - - t - i ~ n e  
c o u r s e  based  on t h e  e x p e c t a t i o n  o f  he?r r e c e i v i n g  c e r t a i n  
:i.ncorne d u r i n g  a  .Fu l . l  y e a r .  She l a t e r  cornrnenced f u l l - - t i m e  wo rk  
ant i  d i scon t : i .nued  h e r  s t u d i e s  f o r  t h a t  y e a r  w;it:h t h e  int-ent::i.on 
o f  r e s u m i n g  them o n  a  f u l l . . - t i r n e  b a s i s  i n  t h e  f o l l o w i n g  y e a r .  
The depart:mc?rit r e c a l c u l a t e d  h e r  e n t i t l . e m e n t  t o  a s s i . s t a n c e  
a c c o r d i n g l y .  I t  was cl .airned by t h e  a p p l i c a n t  . t h a t  t h e r e  was 
no r i g h t  t o  r e c a l . c u l a t e  t h e  e n t i . t l e m e r i t  o r  t o  r a i s e  and  
r e c o v e r  a n  ' o u e r p a y r n e n t '  so  c a l c u l a t e d .  

I n  the:! l a t e r  dec : i s i on  t h e  AAT h e l d ,  a f t e r  f u r t h e r  argument-, 
t h a t  .I:.he or1l.y (ques.t:i.on w h i c h  r e q u i r e d  d e c i s i o n  was w h e t h e r  t h e  
al.:l.egc:d ovc:r.l:)ayrr~c?r~t:. was r e c o u e r a t ) l e  a t  l a l ~ j  o r  r i o t .  Rs 
t l : i s . t i n t : t  From sorne p r cu : i ous  dec . i s i .ons  o f  , the ART, no  q u e s t i o n s  
a r o s e  as t.o atlm:i.riist:rat:i.uet e r r o r  o r  t h e  a p p l i c a n t ' s  
c : i rce.~rnstances.  I n  . the I . i g h t  o f  .t;.hat, %.he ART cou l .d  n o t  tlec:i.de 
t h e  ctues.ti.orl w:it l i  any f ina:l: i . ty as a  f : i r ~ a l  de. ter r r~: i r ia t i .or~ cocrl.d 
o n l y  be rr~acle by  a  c o u r t  o f  l a w ,  exe r c : i s : i ng  j u d i . c i a l  p o l ~ r e r .  :I.t 
was t h u s  n o t  a p p r o p r i a t : ~ ?  f o r  i t  t:o reat:l.i any conc l e .~s i o r i  as  t o  
t h e  r e c o v e r a b i l i t y  a t  l .aw o f  t h e  a l l e g e d  ovc! rpayrnent .  'The 
a p p l i c a n t .  has a p p e a l e d  t o  t h e  Fede ra l .  C o u r t  a g a i n s t  t h e  AAT"s 
cJec is : ion .  

E.1. l s f  .;4,..i2~.1i:..t.~~~. ..f .p_r ...... i.~v.a.1_~~i.IJ..It.~ e.~r?~.2~on_,~.~_w~~e~c~c ...... r,.~rui-c.??--.f -c..r-!!!f n.at!G 
f o r  o t h e r  r e a s o n s  .............. ................ 

... TI-) c! d  C! c  :i s i o r) :i r) R . 2  ..... C!.a~t.f .!!-9..2 ........ a.~~.cl ....... .C.O.II!I~!.~.~_.~.~..O.L!.C.!C... .f..!}-r I. 
S u p e r a n n u a t i o n  ....... - ......... - ...... - - ( 7  A p r i . 1  1986)  has a r o u s e d  sorne p ~ l b 1 i . c  
d  i .  : c A :; : i c I , :I n t: ha t t l  c? c i .  5; i .  o n t. ll e  R A T '  w  ii r; c  a 1 I. e t l  u  p o  ri t o  
i n -t: e r p  r c! t. s Q c  1: .i. n 7  ( 2 0 f he ~.u,~.~.r:a,r~,~lc~.~..~;,i~.o..~! .....I! fl-.~:-f- f..f.~..~..7..~ wh i. c h  
appl:ic?s t o  a  Corr~rr~onwealt:h ernploye?e who ret:i.rc:!; o r  ha!; hi!; 
s e r v : i c e s  t e r r n i r ~ a k e d  o t h e r ~ ~ r i . s e  . than o n  t h e  g r o ~ l r i d  o f  physi.ca1. 
o r  rrle ri C a l :i n c a  p a c i .  tL y  t- o p  e r .f CJ r rrl I.) i !; d  u t i  s? s  . I f t l.i e  
Cornmiss ioner  . is  s a . t i s f : i e d  t h a t  a% .t ihat . t ime  . the pc.!rson was, by 
r e a s o n  o.F p h y s i c a l  o r  n ~ e r i t a l  i n c a p a c i t y ,  ' u n f i t  t:o p e r f o r r r l  hi!; 
t l u h i e s ' ,  Irhe Cor r~ rn iss ioner  rnay d i r e c t  t h a t  t h e  g r o u n d  f o r  
r e t : i r e rnen t  s h a l . 1  be? de:!e~l.~r.tl t o  b e  the? : i n c a p a c i t y .  The 
p r o v . i s i . o n  t h u s  c!rlabl.es t h e  Corr~rr~ iss i .oner  i n  a n  appropr : ia . te  case  
t o  r e  n  d  e  r. a p ca r :; o n e  l l g i. b l e t o  r c:! c  ti! i. v  e a n  :i. n u  a  1. ,:i d  i 1: y  p  t. rl !j :i o ri 
a l . t l i o u g h  tl.ia.i: p e r s o n  was r i o t  F o r r n a l l y  r e t i r e d  o n  g roun t l s  o f  
i n c a p a c i t y .  

The a p p l i . c a n t  hat l  beer1 re t : i . re t l  on  : i r iua l : id : i ty  g r o u n d s  :i.n 1971 ,  
Inut had I . a t e r  become a  per>rrtarient ernployee o.F t h e  Norlrher 'n 
T e r r i t o r y  g o u e r r ~ r r ~ t ? r ~ t ,  wh:icl) had t h e  con:;equence uncle?r t h e  A c t  
t h a . t  he Ih1a.s no I.or1ger e l . i g : i b l e  .For an  :ir luinl. i .d;ity p c ? n s i o n .  
l lc)~~~a?ue?r,  af te; !r  a  f ' e ~ ~ r  rnontkls h i s  err~ployrr~er i t ,  was terrr~: i .natet l  by  
t h e  N'T gouernrnent  on  g r o u n d s  r e l a t e d  t o  ' conduc. t ,  c l i . l . l .geuce 
ant i  ef . f : i ( : : ie~.,cy' .  He t h e n  s o c ~ g h t  a  resurnpt i .or i  o f  h i s  
: inual . id i . t :y  pens i .on  o n  .t:.he g r o u n d  . t h a t ,  on  t h a t  %e r rn i na t i . on ,  he 
ceaset l  t o  be an  el . : ig i  bla. employee. However ,  t h e  Cornrn iss ioner  
re f 'us t?d t o  d i . rec%. ,  p\.~rsc.~ari.l: . to sc?c t i .on  7 ( 2 )  o f  , the A c t ,  t h a t  
hc! be der:!rrled t o  have? been  ret : ; i red on  t h e  g rou r l d  o f  pkiyszical. o r  
r n e n t a l  inci?rpacl:ty . 



Or1 t h e  a u i l i . l . a b l e  r n e t l i c a l  eu:i.tlence tk ie ART agrec?d rrli.kh t h e  
C  o  rrlrrl :i. s s  i o ri c3 y' I s  d  c? I. c? g  a t  e t l.1 a t: , a  t t h 6: t :i. rrl e o f  t I1 e  t: e  r r r l i  ria t: i. o n  
o f  1i:i.s seru: i .ces,  . the a p p l . i c a n t  was, on  t h e  b a s i s  of' 
i r i capac - i . t y ,  u n f i t  tlo per fo l - r r~  *:he duti.ezs o f  h i s  pos:i.t::ii.ori a s  a  
Sen; ior H e a l t h  I n s p e c t . o r ,  R u t  rrras u n f i t n e s s  t o  per f 'or rn  t h e  
d\nt:,ies be i .ng  performed a t  t h e  t i .rne o.F ' i ha t  ter r r1 i . r ia t5or i  a l l .  
t h a t  was rcqen: ired, o r  tl:i.d t l i e  l e g i . s l a t i o n  r e q u i r e  ~ ~ n f ; i t . n e s s  t:o 
p e r f o r r r ~  a ra r ige  o f  dut:ic?s broadcar t h a n  t h o s e  b e i n g  pe r f o r r r~c !d  
by -khe e r r~p l oyee  a t  that :  t i r ne?  The ART en t lo rse t l  t h e  f i r s t  
in,l::erpre.Lal::ior~ i n  ui.ebr o f  t l . 1 ~ :  s t a t i c ~ t o r y  scherr~e f o u r l d  i . r i  t:he 
A c t .  

The? RAT a l s o  f ound  t h a t  t h e  1c:g:i:;l.at-:i.or~ d i d  r i o t  g iuc? t:he 
Cornrn:i.ss;ionsr a  t l i s c r e t i o n  r ~ r h e t h e r  o r  n o t  t o  deem I:.ke p e r s o n  t o  
haue been  r e t i r e d  o n  inual.:id:i.t:.y g r o u n d s  whc:re:! t h e  Cornrri:i!;s:ior~w 
lrras s a . k i s f i . e d  t h a t  t h e  p e r s o n  Idas u n f i t  t o  pe r .Fo r~n  t.he 
p e r s o n  ' s  dut : ies  a t  t h e  appropr ia t : .e  t:i.rrie arid t-he o t h e r  
prereqc.l:i.s:i,tes i n  .+::he sect : i .on had been  I r le t .  Once a g a i n  t h e  nRT 
t o o k  accor,lrit o f  t h e  s t a t e n t o r y  scherrie, arid i n  par1.:iccnl.ar trkic? 
a i m  o f  t h e  :l.eg:islat:.i.on 'I.o g r a n t  : i . r iua l . id : i ty  pen:;i.ons t.o 
p e r s o n s  who arc? ur1abl.e t o  pe l - fo r r r~  the:i.r dut::ie:s o n  t:hs g r o u n d s  
o f  p h y s i c a l  o r  r n e n t a l  i n c a p a c i . t y  ' . 'The Cornrn:issioner has 
a p p e a l e d  t o  t h e  FetJeral .  C o u r t .  

P e n s i o n  r a t e  p r o v i s i o n s  c l a r i f i e d  ...... .................. " ..-. .. .................................... - .............................. " ... - 

Th ree  r e c e n t .  de(;:i.si.ori:; o f  t h e  AAT haue shed  cor is: iderablc? ;l:i.ght: 
o n  . the appl: i .cat: i .on o f  t h e  p r o v i s i o n s  o f  Sche t l u l es  1 and 2 t o  
t 11 (3 R.c.~.~;:.lf..ja.f~;i:.o.r! .,.,,, ~.nc..I(; i9.20. a  S; arrle ri d  (3 d  b  Y t h e  H.%,~.~.I(;r:.i.c.k.1~9.r!~ 
L e g i s l a t i o n  Rrnentlment R c t  .......... 1985 .  The c lec is : ions a r e  R.g .....D.g.i-k.o .b! ........... .. . 

....... ...... an4 .... _R,c.~~c!-i;:.~.f .a.!:.Lo.!! ....... Ccon!rr!,:l:..,~..ss.i.io.nn and  R.E R.a.r!~!,~..iic..!! aandd. -.K.CE? e?x..iafr.f.o.r!.. 
Cornrni s  s  i o n  ( 10 fl p r i  l 19 86 , and  ,R,g ....... Cu.c.a.sssssssaan.d !!..?%1%.iLr_.d.,fi-tt%.,e..n_ ......... 
c ,o r r t y f , s~~o ,n  ( 6  M a y  1 9 8 6 ) .  A p p e a l . ~  t o  tihe Fede ra l .  C o u r t  haue  
been  l o d g e d  by a l l  3 a p p l i c a n t s .  I n  %he l a s t  o f  t h e s e  
d e c i s i . o n s  t h e  A A ' T  d i . sc \ ,~ssed  i n  d c a t a i l  I-.ha? s i r r ~ i l a r i t i . e ? s  i n ,  arid 
d i f f e r e n c e s  be tween ,  t h e  p r o v i s i o n s  i n  t h e  S c h e d u l e s  
coricerr15,ng e r i t i t l e r n e r i t .  t o  recei.uc+ incapac i . t . y  pens i .or is  at.. t:he 
' In te r$ rne t l : i . a te '  Ra te  o r  t h e  S p e c f a l  R a t e .  The A R T  conc l .uded  
t h a t  t h e  r na j o r  d i . f . f e re r i ces  be tween  t . l ie q u a l i . f y i n g  cond:i.t::ii.oris 
f o r  t h e  S p e c i a l  Ra te  as opposed  t o  t:he I n t e r m e d i a t e  Ra te  o f  

....... ..... pe ri s  i .o r~  l .ay  ' z,,n t h , ?  ~ ~ x x x ~ ~ ~ n n ~ t r t r t r ~ ~ o o o o o o w w I ? _ f l ~ I : ~ ~ ~  t h e  rnernbc?r ' s  i n  c  apa  c :i t y  
f r o m  a c c e p t e d  w a r  d : i s a b i l i t i e s  i s ,  o f  i t s e l f  a l o n e ,  o f  s u c h  a  
na t ru re  as t o  r e n d e r  t h e  rnc?rnber incapable! o f  u n d e r ' t a l t i n g  
re~nuner,a.t: iue wo rk  ' (AR' l" 's emphasis) . 

I n  al.1. 3 dec:i.si.orir; t h e  RAT c o n c l u d e d  that :  t h e  appl: icant:s h a d  
sa . l : . i s f i ed  one r e q u i r e r n e n t  f o r  e l . i g i b i . l i t y  f o r  c:ii:her t h e  
S p e c i a l .  o r  t . l ie I : r ~ t e r r r~ed ia t : e  Ra te  o f  p e n s i o n ,  i n  t-hat: t h e  
a c c e p t e d  d i s a b i l . i t : y  a l o n e  r e n d e r e t l  t h e  rnernber incapab1 .e  o f  
unde r t . ak i . ng  rernunerat: i .ue wo rk  f o r  more  t h a n  t h e  r e l e u a n t :  
ncnrnber o f  h o u r s  a  week .  However ,  t h e  . f rur . thar  r e q u i r e r n e n t  t h a t  
t h e  i . r icapaci t : .y f ro r r i  a c c e p t ~ e d  d:i.sabil:i.t:ie?s al .or ie s h o u l d  haue  
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preve:ritetl t h e  mc>rnber f l-orr~ corit::int,~:i.rig t-o u r i d e r t a k e  r e n l u n e r a t i i v e  
wo rk  .I..halr. t h e  rnc.rnloe!r was ~ ~ n d e r t ' a k : i n g  mas r i o t  s a t i s f i e d  : in  any  
05 t h e  a p p l - i c a l - i . o r ~ s  -- :in - Del .kou - ......... beca~,~sc!  a  ~~~~~~~~accepted 
t J i sab : i . l . i . t y  had con~k.r:i.lsut.ed t o  t h a t  r e s u l t ,  i n  ,R,gno,mj:.ch and  
1-ucas k)ecat.~se agt? had  c o r i t r : i b u t e d ,  arid i r i  !,,!~.u,~,, a l s o  k)ecacnse .- ....... " ................. 
o f  a  p r e s e n t  I .ack  of r e l c ? u a n t  c o n t a c t s  wh:i.ch woul .d  have  
eriable?tl the: rrlc?rrlber t o  o b t a i n  a r c h i t : e c t c , ~ r a l  c o r i s ~ ~ l t a n c y  w o r k .  
F o r  si.rrri.l.ar r e a s o n s ,  i n  b o t h  ,#,,a-n,ou.j-g,,h arid ,l_g.,g,g t h e  a p p l . i c a n t s  
f a i . l . e d  t o  sat::i.r;fy a  f u r t h e r  requirement as t o  I .oss  o f  sa1.ar.y 
o r  ~ r l ages .  

Urienrpl.oyrnent b e n e f i t s  and  s t u d e n t  i n t e n t i o n s  -. ......................... 

... I n  .[!? ..... !!...trh.c!!g.s and ..... ~ ~ ~ ~ ~ f c ! . . t - ~ a ~ c . ~ ~ . . ~  D~_e,a~rt~rn.~~~t~p.f .fZo_c~.al-S~cur..Lt~ ( 2 5 
March  1.986) t:he RAT' he1.d o n  t h e  e v i d e n c e  t h a t  a  f u l l - t i r n e  
s.t.uden-t had  nok been  ur1cerirai .n d u r i n g  t .1~10  u n i v e r s i t y  v a c a t i o n s  
wha.t-hc?r o r  r i o t  ( i . r i  tha? f i r s t . .  case )  t o  cont:i.r iue t o  a  fou r t :h  
h o n o u r s  y t ra r  o f  h i .s  llI? c o u r s e  arid ( i n  . the secor id  c a s e )  . to 
cornrnerice a  Ph .  I) c o u r s e ;  kip had ever,y i.rit:erit:iori oF p r o c e e d i n g  
1~1:i.t.h t h e  c o u r s e s .  He was a c c o r d : i r i g l y  n o t  e n t i t l e d  t o  r e c e i p t  
o f  uric;!rr~p:'l.oyner~t. b e n e - F i t s  riri r e s p e c t  o f  t h o s e  p e r i . o d s .  WI.1:iI.e 
i t  d i . d  n o t  have  t o  d e c i d e  . the quest;:ion, . the R A T  @xpresse!d t h e  
vi.ow t . h a t  subs ta r i t : i . a l  p r a c t i c a l  d : i f f ' i c ~ ~ l t : i e s  ~ ~ r o u i d  a r i . s e  i f  
Che S o c i . a l  S e c u r i t y  A c - t  we re  t o  be  a d r n i n i s k e r e d  o n  t h e  b a s i s  
t h a t  a  p e r s o n  whose i n t en t . - i ons  we re  u n c e r t a i n  o v e r  t h e  
v a c a t i . o n  loet. imen s u c c e s s i v e  y e a r s  o f  a  c o u r s e  o r  be tween  
S I I C C C ? : ; ~ : ~ . ~ ~  c o ~ ~ r s c : ~ s  was 'uric.?rr~pl.c.~yc,d' f o r  tihe p u r p o s e s  o f  t h e  
1.c:gi.sl.a t:i.on. -The A A ' T  a l s o  r e j  ec.t:,c!d . the a p p l i . c a n t l  s  con . t en t i . on  
that:. a f u l . 1 - .  t i . r r ~ c +  Phi. D  s t u d e n t  s h o ~ l . t j  be r e g a r d e d  as 
' ~ ~ r i e r n p l . o y e d '  f o r  . the p u r p o s e s  o f  . the Ac.lz! 

E r i t i t l . e r r re r i t  t o  export : .  r na r ke t  deva loprner i t  g r a n t  .- " .............. " - 

:l n  .u.? L.i3.:t..h.a.!!! ....... I:L.4r.~ v ~..uusss!~.r.~l:~..a.~ :!:,r.%.d.c! (;.or!!.[!!;i:.-2.2-2.o.e ( 1 2 Marc h  19 86 ) 
the! RAT cor ic l .c~ded t h a t  expendi . t .ure by t h e  appl : i .car i t  wac; 
e1. i .g ib l .e  f o r  t.he p u r p o s e  o f  a l . : t rac t ing  a  g r a n t  u n d e r  t.he 
E x p o r t  Marke t .  D e v e l o y n ~ e r i t  G r a n t s  Act. 1974. because  i . t  had been  ." ....... ...... ...................... .................. 
: i . r ict~r.red ' p r : i r n a r i . l y  and p r : i n c : i p a l l y  ' f o r  t h e  p u r p o s e  o f  
creal:.:i.rig o r  seek:i.rig opport:uni.t:: ies, o r  c r e a t i n g  an  i n c r e a s i r i g  
dernarid, F o r  e x p o r t  s a l e s  o.F Aus .k ra l . i an  g o o d s ,  The a p p l . i c a n t  
corr~pariy had  s e c ~ ~ r e t l  ari agreerrlc!rit w i . t h  a  co..-opcir'at:i.ue soc:ic?ty 
:i.n Uariua.tu .t:o p r o v i d e  corrrrnercial  rnariage?rnerit : i n  r e t u r n  f o r  t h e  
op t : i o r~  t .o 5uppl .y  goods p ~ ~ - c h a s e t l  by  t h e  s o c i e t y  out :s ide 
Uariuatt .~ , I?n c:rnpl.oyee o f  . the a p p l : i c a n t  corrlpany lrlas s e n t  . to 
Uar iua tu  t o  a c t  as  commerc ia l .  manager  o f  t h e  s o c i e t y .  R S  a  
resc4l . t  c ~ f  h: is ac .k : i v : i t i . es ,  t h e r e  was a  v e r y  ' l a r g e  i n c r e a s e  i . n  
the: vol.urna o f  t h e  soc:i.ety ' s  r e t : a i l  b u s i n e s s  ar id,  conseque r i t l . y ,  
a  !;.irnll.ar : i n c r e a s e  i n  t h e  app l . : i . can t l s  s a l e s  o f  A u s t r a l : i . a n  
goods t.o t h e  Uar iua tu  soc: i t : ty.  

'The I?RT d : i s t : i r i gu i shed  t h e  f a c t s  i n  .t:his case  f r o r n  %hose  
i n v o l v e d  i n  t h e  d e c i s i o r i  o f  t h e  F'ul.1. C o u r t  o f  t-he F ' e t l e ra l  

.\:.he I.a.l:.Ler case  an  e x p o r . t e r  o f  p e a r s  errrpl.oyed a  p e r s o n  b o t h  . to  



s u p e r v i s e  t h e i r  p a c k i n g  and s - k o r a g e  i n  O u s . t r a l . i . a  arid t o  b e  
p r e s e n t  :i.ri t :he c o u n t r y  of  des t : ina t : : i .o r i  t-o supaarvisc? t h e i r  
d e l . i v e r y  arid u n p a c k i n g .  T h e  C o u r t  h e l d  . t h a t  p a y m e n t  i . n  
r e s p e c t  o f  t h e  s c ! r v i . c e s  o f  t h a t :  p e r s o n  was r i o t  e l i g i b l e  
e x p e n d i t u r e  u n d e r  t h e  A c t .  I n  t h e  p r c ! s c n t  c a s e ,  u n l i k e  t h e  
5ao.f f ,r--y j':h,'rr~,~~~,,o~r! ,--- cgr;,?,, , t ha? r (3 1. e  v  a  r i  t c  C) n  t: r a  c t tnra s  ri o  t: o  ri o F  o  r 
t h e  s a l e  o f  s p e c i F : i , c  g o o d s ,  and  t h e  c h i e f  p u r p o s e  o f  t h e  
e x p e n d i t u r e  was n o t  t h e  d i . s c h a r g e  o f  t h e  c o r i l r r a c t e d  o b l ' i g a t i - i o n  
b u t  a  p u r p o s e  i r i d e p e r i t l e n t  o f  o r  c o l . l a t e r a l  w i t h  t h e  
p e r f o r r r ~ a r i c e  o f  t :he c o n t r a c t .  

When m u s t  w . a  b e n e f i t  " v c l a s s i f i c a t i o n  - - c e r t i f i c a t e  b e  i s s u e d ?  

1:n 2 r e c e n t  c a s e s  t h o  OAT, const - : i . tu t :ed  d : i . f f : e r e n k l . y  i n  e a c h  
c a s e ,  r e a c h e d  t l i F f e r e r i t  c o n c l u s i o n  a s  t o  t.he rnean ing  o f  t h e  
p r c r v i . s i o n  i .n  s e c t i o n  1 6 ( 4 )  c o n c e r n i n g  t h e  issue? by t h e  
C o r r ~ r n i s s i o n e r  f o r  Superanr iua- t : . : ion  o f  a  b e n e f - i t  c l . a s s i . f i c a t i . o n  
c e r t i f - i . c a t e  (BCC)  , w h i c h  may r e s u l t  i n  the? payrr1cn.t: o f  r e d ~ n c e t l  
b e n e f i t s  i . n  " i i e  e v e n t  o f  p r e m a t u r e  d e a t h  o r  r e t i r e n ~ e n t .  o n  
g r o u n d s  of' i r i v a l . i . d i t y .  T h e  Cornrniss ior i6?r i s  r e q u i r e d  t o  i s s u e  
a  HCC ~ r r h e r e  t h e  Cor r~rn i .ss : ioner  : i s  o f  t h e  o p : i n i . o n  t h a t  t h e  p e r s o n  
c o n c e r n e d  i s  ' n o t  l i . k e l y .  . . t o  c o n t : i n u e  t o  b e  a n  e l - i g r i b 1 . e  
e r n p l o y e e  u n t i ' l  t h e  p e r s o n  i 3 t : t a i n s  h : i s  rnaxi.mum r e % i r i . n g  a g e '  . 
1 n !?-? ~.~d.!c.s ...... a.riG. ...... Cc~.n!rr!.i~~..ssf..o.r!~..r: f;.n..r 2!i~~?~r~en.1!.u.s.t.~i~~_r!. ( 2  2  M a  Y 1 9  8  6  
. the  t r i b u n a l  f o l . l o w e d  .\:he d e c i s i . o n  i n  ,R,? :,,,, n,?~&gy sand 
&.!r!.~2~s.s2~~ea.r i.oo.r: ~-~~~)~~..~a.n~r!!!~a.t~:.f~~~~r ( 1 9  8 5 ) 8 6  L 29  3 t l.ia1: t h e  
p r o v : i s i o n  meant: t h a t ,  b e f o r e  t h e  Corr~rn: iss; i .oner c o ~ ~ l . d  d e t : i . d e  t o  
i . s s u e  a  BCC, ' t h e r e  rr lust b e  a  p o s i t i v e  s a t i . s f a c t i o r i  t ha t . .  t h e  
p e r s o n  i n  q u e s t i o n  i s  n o t  : l . i . k e l y  t o  c o n t : i n u e  i n  t:rnpl.oyrnent 
u n t i l .  r e t - i . r e w e n t . ,  t h a t  i s  t o  say  i t  n ~ u s t  be  m o r e  p r o k ~ a b l e  trhari 
n o t  , t h a t  t h e  p e r s o n  i n  q u e s t i o n  w : i . l l  n o t  c o n t i n u e  t o  h i s  o r  
h e r  maximum r e t : : i r i . n g  a g e  by r e a s o n  o f  o r  f o r  a  r e a s o n  
c o n n e c t e d  i r r i t h  a  p h y s i . c a l  o r  r n e n t a l  c o n d i t i o n '  . T h e  AAT F o ~ ~ n d  
t h a t ,  a l t h o u g h  t h e r e  was a  s u b s t a n t i a l  c h a n c e  t h a t  t ihe  
a p p l i c a n t ' s  h e a r i n g  w o u l d  d e t e r i o r a t e  t o  t : he  s t a g e  o f  m o d e r a t e  
t o  s e v e r e  l o s s ,  t h e r e  was o n l y  a  s r n a l l  r i s k ,  i n  v i e w  of' t i he  
c o n t i n u i n g  : i .mproverner i ts  i n  h e a r i n g  a:i .ds arid .[:he f l e x i . b i l i t y  i n  
w o r k  n ~ o d e s  i n v o l . u e d  i n  u n i v a : r s : i t : y  l ec t : cn r : i ng ,  t h a t  s h e  w o u l d  
n o t  by r e a s o n  o f  h e r  c o n t l i . % i o n  c o r r ~ p l e t e  a  n o r r n a l  wo rk : i . ng  l i f e .  

T h  @ 0  T  :i n  H.? D.a.ki..n a~!d -*.. Corr!n!,l:.r;r;ss&.Ed~-f oocCCCCE;uuee~.~~..a~!r!uu~.f~~.f..~~n. ( 10 
J u n e  1 9 8 6 )  was u n a b l e  t o  a g r e e  w i . t h  t h e  u i e ~ r l s  e x p r e s s e d  i . n  ,R-s 
Belr l ley,  a s  t o  t h e  rr~ean: ing o f  t h e  l e g i s l a t i o n ,  arid c o n c l u d e d  
+ .ha t  . t he  l a n g u a g e  o f  s e c t i o n  1 6 ( 4 )  was a p t  t:.o i . nc l . u t l e  a  c a s e  
w h e r e  t h e  op i . r i i .o r i  was h e l d  t h a t , ,  by  re3asori o f  o r  f o r  a  r e a s o n  
c o n n e c t e d  w i t h  t h e  d i s c l o s e d  cor i t l : i . .h i .on,  d e a t h  o r  r e t i r e m e n t  
b e f o r e  a t t a - i . r i i . n g  t h e  rr~axirr~c,~rr~ r e t i r i . n g  a g e  was ' a n  e v e n t  wh-i.ch 
may w e l l  h a p p e n ' .  T h e  A A T ' s  r e a s o n s  f o r  d e c i s i o n  r e f e r r e d  t o  
t h e  p u r p o s e  o f  t h e  p r o v i . s i o n  t o  p r o t e c t  t h e  s u p e r a r i n u a t i o r ~  
f u n d ,  and  t o  t h e  p r o c e d u r e s  f o r  a p p o i n t m e n t  t o  t h e  
Corr~rnor i~rre i l l . t I~ P u b l i . c  S e r v i c e .  I n  t h e  cz i r cu rns ta r i ce  o f  t h a t  
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case ,  howeve r ,  t h e  ART was n o t  s a t i s f i e d  t h a t  a t  t h e  t i m e  t h e  
a p p l i c a n t  became an  e l i g i b l e  emp loyee  he had  t h e  c o n d i t i o n  
s p e c i f i e d  i n  t h e  BCC. The AAT added t h a t  e v e n  i f  ,t had t a k e n  
t h e  c o n t r a r y  v i e w ,  i t  c o u l d  n o t  have  been  s a i d  o f  t h e  
a p p l i . c a n t  o n  t h e  ev i . dence  g i v e n  t h a t  h i s  e a r l y  r e t i r e v l e n t  was 
a n  e v e n t  l i k e l y  t o  o c c u r .  

As a r e s u 1 . t  o f  t h e  d e c i s i . o n  i n  Re Bewley  t h e  t e s t  i n  
sect ion 1 6 ( 4 )  o f  t h e  A c t  was a l t e r e d  by t h e  S u p e r a n n u a t i o n  
Leq i s l a t : i . o r i  .... Amendment:. - .., .................................... A c t  1986  so  t h a t  t h e  Comn l i s s i one r  i s  now 
rsequ i . red  t,o i s s t ~ e  a  BCC i f  I-t:here i s  a  r e a l  r i s k '  t h a t  t h e  
p e r s o n  i n  qc.test:i.on w:i.l.l not:. corit:i.nue t o  be an  e l i g i . b l e  
err lp loyee u n t i . 1  r e t i r : i n g  a g e .  'The arnendrnent carne i n t o  f o r c e  or1 
I. iTu1.y 1 9 8 6 .  

Tab1.e 1 b e l o w  shows a  l a r g e  i n c r e a s e  ( 7 4 6 )  i . n  t h e  number o f  
a p p l i c a t i o n s  i n  1985.-86,  o f  w h i c h  a  s u b s t a n t i . a l  nurnber ( 6 6 3 )  
i .s due t o  t h e  r e l a t . i v e l y  new j u r i s d : i c t : i o r ~  i n  ve t :e rans l  
a p p e a l s .  ( I n  c o m p a r i n g  p e r c e n t a g e s  be tween  1984- -85  and 
1 9 8 5 - 8 6  a c c o u n t  shou1.d bc! taker1 0.f t l i e  d i s t o r t i . n g  e f f e c t  o f  
t h e  a d d i t i o n  o f  t h i s  l a r g e  nurnber o f  cases  . )  'The dec l : i n i . ng  
t r e n d  i . n  s o c i a l  s e c u r i t y  appl : i .cat . ior is  has been  r e v e r s e d  w i t h  a  
l a r g e  i n c r e a s e  ( 1 8 7 )  i n  a p p l i c a t i o n s  o v e r  t h e  p r e v i o u s  y e a r .  
T h i s  i s  due  i . n  par t :  t o  t h e  i n t : r od t . ~c t i . on  o f  t h e  a s s e t s  t e s t  and  
t o  an  u n e x p e c t e d  i n c r e a s e  i n  t h e  number o f  : i n u a l i . d  p e n s i o n  
cases  corning bc..forc: t h e  ART. Str : ingent:  ecor1on1:ic c i rc t~v1st :ances 
may a l s o  be a  con t r i bu t : . i . ng  f a c t o r  i . n  . t h i s  and  sorne o . t h e r  a r e a s  
wl- ere i n c r e a s e s  have  o c c u r r e d .  Co r r~pensa t i on  a p p l i c a t i o n s  have  
i n c r e a s e d ,  whi.1.e e x p o r t  g r a n t s  a p p l i c a t i o n s  have  more t h a n  
d o u b l e d .  Freedom o f  i r i f o r r r ta t : i on  app1 . i ca t i .o r rs  we re  somewhat 
. f c?~~ le r  t h a n  l a s t  y e a r ,  arid TF'TnRS a p p l i c a t : . i o n s  d r o p p e d  v e r y  
cons i . t l e rab1 .y .  



ACT '  r a t . @ $  

E x p o r t  g r a n t s  

..... V e t e r a n s '  a p e a l s  7 1. 6 6 3  
( 3 . 9 % )  ( 2 6 . 0 % )  

O t h e r  

S o u r c e :  R R T  
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T h e  d t : c i s i . o r i  of' t h e  F u l l  C o u r t  o f  t h e  F e d e r a l .  Cot.lr.t i . n  
C o r r ~ r n i s s i o n e r  o f  ' T a x a t i o n  v  S w i s s  A l u r n i n i u r n  L i m i t e d  .. . ......-. -. . -.- ....... - 
( 2 6  May 1986)  s e t t l e s  f o r  t h e  t i m e  b e i n g  t h e  d i f f e r e n c e s  o f  
o p i n i o n  ~ r r i t h i n  t h e  AAT o n  t h e  p r o p e r  a p p l . i c a t i o n  o f  s e c t i o n  38 
o f  t h e  FOI A c t  i n  r e l a t i o n  t o  s e c t i o n  16 o f  t h e  I n c o m e  T a x  
n s s e s s r n e n t  A c t .  

T h e  p r o c e e d i n g s  r e a c h e d  t h e  c o u r t  by a  c i r c u i t o u s  r o u t e .  T h e  
Corrlrn. i .ssioner and  ano .k l i e r  p a r t y  f i r s t  a p p e a l e d  t o  t h e  c o u r t  
u n d e r  sec .k io r1  44  o f  i:he A A ' T  Act: a g a i n s t :  a  dec - i . s : i on  o f  t h e  AAT 
t h a t  ~ ) a r t . s  o f  a  doc t ,~rnent  w e r e  n o t ,  exernpt  u n d e r  s e c t i o n  38 o f  
t h e  F ~ I  n c  t . 1- he  c  0c.1 r t h e l .  d  , h o ~ ~ r e  v  e I- , ' i n  fi.l.co-a ~f.-.fl~j_.tr!:a_?:_?:I.i!. 
1- td  & -. O r s  v  S w i s s  . O l u r n i n i u r n  .-... . A u s t r a l i a  .. - I - t d  - & ........ O r s  ... (1986)  6 4  Al..R 
31'7 t h a t  t h e  c o u r t :  had n o  i u r i s d i c t : i . o r i  t o  h e a r  t h e  appea1.s - 
s i n c e  t h e  n A ' T  had i i o t  de ter ,m: i r ied  t h e  q u e s t i o n s  r a i s e d  by *:.he 
Cor r~ r r~ i . r j s i one r  c o n c e r n i n g  t h e  a p p l . i c a t i . o r 1  o f  o t h e r  exel!rnpt:i.ons . 
T h e  A A T ' s  d e c i s i o n  c o n s e q u e n t l y  d i d  n o t  f i n a l l y  determine t h e  
m a t t e r .  Soon  a f t e r w a r d s  t h e  AAT r e f e r r e d  t h e  q u e s t i o n  o f  l a w  
i n v o l v e d  t o  t h e  F a d e r a l  C o u r t  u n d e r  t h e  p r o v i s i o n s  o f  s e c t i o n  
45 o f  t h e  RAT f i c t ,  T h o s o  p r o v i s i o n s ,  t h e  c o u r t  s a i d ,  w e r e  w:i.tle 
e n o u g h  -1.0 encompass  a  s i . \ r u a t i o n  w h e r e  . the  ART, a s  i n  t h i s  c a s e ,  
had a l . r e a d y  rrlade a  d e c i . s : i o r i  o n  t h e  r r l a t i e r  i n  i s s u e .  

'The F u l l  C o u r t  d e c i d e d  by r r ~ a j o r i t y  t i h a t  . t he  d o c u m e n t  c o n c e r n e d  
was a n  e x e r r ~ p t  d o c u r r ~ e n t  by v i r t u e  o f  s e c t l . o n  38 o f  t h e  FOI O c t  
o n  t h e  g r o u n d  t h a t  s e c t i o n  16 o f  t h e  Incorne T a x  A s s e s s m e n t  A c t  
a p p l i e d  s y t e c i . f i c a l . l y  t o  i n f o r r r ~ a t : i o n  o f  a  k i n d  c o n t a i . r i e d  i n  t h e  
docu rnen t  and  p r o h i b : i t a $ d  p e r s o n s  r e f e r r e d  t o  i . n  . t he  Act .  f r o m  
d i . s c l o s i n g  i . n f o r . r r ~ a t i o r i  o f  t h a t  k i n d .  S e c t i o n  16 p r 0 h i b : i . t ~  a n  
o f f i . c e r  f r o r n ,  a m o n g s t  o t h e r  k h i n g s ,  c o r r ~ r n u n i c a t i n g  t o  any  p e r s o n  
any  i r i f o r r n a t i o n  r e s p e c t i n g  t h e  a f f a : i . r s  o f  a n o t h e r  p e r s o r i  
a c q u : i r e d  by t h e  o F f i c e r  i n  t h e  c o u r s e  o f  o r  by r e a s o n  o f  h i s  o r  
h e r  F - ! r r~p loy rne r i t .  S e c t i o n  38 o f  t h e  FOI A c t  p r o v i d e s  t h a t  a  
t l ocu rnen t  : i s  exe l . r~p t  :if t h e r e  i s  l e g i s l . a t i o n  i n  f o r c e  ' a p p l y i . n g  
s p e c : i f i . c a l . l y  t o  i r ~ f o r r r ~ a t i o n  0 . F  a  k i n d  c o n t a : i n e d  i n  t h e  d o c u m e n t  
and  p r o h : i . b i t i n g  p e r s o n s  r e f e r r e d  t o  i n  t h e  e n a c t m e n t  F r o m  
d i s c l o s i n g  information o f  t h a t  k i . n d l  , l ' he  C h i e f  J u d g e ,  S : i r  
N i g e l  Rowen,  c h a r a c . t e r i s e d  t h e  in -For rnat : i .on  p r o t e c t e d  by 
s e c t i o n  3.6 a s  ' t a x  r e l a t e d  i . n f o r r r ~ a t i o r i '  , w h i l e  Mr J u s t i c t : !  
J a c k s o n  c h a r a c t e r : i s e d  i t  a s  i n f o r m a t i o n  r e s p e c t i n g  %he  a - F f a i r s  
o f  a n o t h e r  p e r s o n .  Mr J u s t i . c e  F o x ,  who  d i . ss t?n t -ed ,  t o o k  t h e  
v i e w  t h a t  s e c t i o n  16 was o f  g e n e r a l  r a t h e r  t h a n  s p e c i f i c  
app l . : i . ca t r i .o r i ,  i t l e n t : i f y i n g  t h e  i n f o r r r 1 a t : i o n  i n  a n  e n t i r e 1 . y  g e n e r a l  
way t h r o u g h  t h e  c a p a c i t y  o f  t h e  p e r s o n  who  r e c e i v e d  i t .  

A c c e s s  t o  d o c u m e n t s  c o n c e r n i . n g  D a i n t r e e  r a i n f o r e s t  
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