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T h e  g i v i n g  o f  r e a s o n s  f o r  d e c i s i o n s  

T h e  High  C o u r t  h a s  r e c e n t l y  o v e r t u r n e d  a  d e c i s i o n  o f  t h e  New 
S o u t h  W a l e s  C o u r t  o f  A p p e a l  t h a t  t h e  NSW p u b l i c  S e r u i c e  Board 
i s  o b l i g e d  t o  g i v e  r e a s o n s  f o r  d i s m i s s i n g  a n  a p p e a l  b r o u g h t  
p u r s u a n t  t o  s e c t i o n  1  16 o f  t h e  f~bt~-hc ~ ~ - ~ u ~ ~ ~ ~ ~ ~ , _ f ! ~ ~ . _ t . ~ ~ L ? ~ , . B _  ( N S W )  - 
s e e  P u b l i c  S e r v i c e  Board o f  New -" S o u t h  "--- W a l e s  u  - Osrr~ond ( 2 1  
F e  b  l- u a  r  Y 1  9  8  6  I . I n  ~s,mon~-,,u-,~.ubL~~..~S~.r_.v_.~-c.~~..~earb.~f--N_e.~-.-~~-uth 
& a & g s  [ I9841  3 NSWLR 447 t h e  P r e s i d e n t  o f '  t h e  C o u r t  o f  A p p e a l ,  
Mr J u s t i c e  K i r b y ,  s a i d  t h a t  t h e  c e n t r a l  q u e s t i o n  i n  t h e  a p p e a l  
was  " w l i e t h e r  t h e  common l a w  i r r ~ p o s e s  a n  o b l i g a t i o n  u p o n  t h e  
P u b l i c  S e r v i c e  Board o f  New S o u t h  W a l e s  t o  p r o v i d e  r e a s o n s  f o r  
c e r t a i n  d e c i s i o n s  i n  a  p r o m o t i o n  a p p e a l  i n  t h e  a b s e n c e  o f  a n  
e x p r e s s  s t a t u t o r y  r e q u i r e m e n t  t o  d o  s o " .  A f t e r  
c o m p r e h e n s i v e l y  r e v i e w i n g  t h e  s t a t e  o f  t h e  a u t h o r i t i e s  and 
c o n s i d e r i n g  t h e  p o l i c y  q u e s t i o n s  i n v o l v e d ,  h e  c o n c l u d e d  t h a t  
t h e  b r o a d  p r i n c i p l e  o f  t h e  common l a w  r e q u i r i n g  t h o s e  who h a v e  
power u n d e r  s t a t u t e  t , o  make d i s c r e t i o n a r y  d e c i s i o n s  t o  a c t  
f a i r l y  i n  t h e  p e r f o r m a n c e  o f  t h e i r  f u n c t i o n s  n o r m a l l y  i m p o s e d  
o n  t h e m  a n  o b l i g a t i o n  t o  s t a t e  t h e  r e a s o n s  f o r  t h e i r  d e c i s i o n s  
( p .  4 6 7 ) .  On t h i s  b a s i s  h e  h e l d  t h a t  t h e  P u b l i c  S e r v i c e  Board 
o f  NSW was r e q u i r e d  t o  g i v e  r e a s o n s  f o r  i t s  decision. I n  a  
s e p a r a t e  j u d g m e n t  Mr J u s t i c e  P r i e s t l e y  r e a c h e d  a  s i r r l i lar  
c o n c l u s i o n .  

On a n  a p p e a l  t o  t h e  High  C o u r t  a g a i n s t  t h e  d e c i s i o n  o f  t h e  NSW 
C o u r t .  o f  A p p e a l ,  t h e  High  C o u r t  d e n i e d  t h a t  t h e r e  was  a n y  
g e n e r a l  r u l e  o f  t h e  common l a w  o r  p r i n c i p l e  o f  n a t u r a l  j u s t i c e  

r e q u i r e d  t h e  g i v i n g  o f  r e a s o n s  f o r  a d m i n i s t r a t i v e  
d e c i s i o n s  ( s e e  [ I 9 8 6 1  Adrnin R e v i e w  1 1 4 ) .  

On t h e  d a y  b e f o r e  t h e  High C o u r t  handed down i t s  d e c i s i o n  i n  
Q S - C ~ O , ~ ~ ,  Mr J u s t i c e  K i r b y  d e l i v e r e d  a  s p e e c h  i n  New Z e a l a n d  
w h i c h ,  w h i l e  a c k n o w l e d g i n g  t h e  p e n d i n g  d e c i s i o n  o f  t h e  High  
C o u r t  o n  t h e  a p p e a l ,  d e s c r i b e d  t h e  NSW C o u r t  o f  A p p e a l  
d e c i s i o n  a s  p e r h a p s  t h e  t u r n i n g  p o i n t  i n  d e v e l o p m e n t  o f  
t h e  comrnon l a w  i n  t h e  r e g i o n  ( " A c c o u n t a b i l i t y  and t h e  R i g h t  t o  
R e a s o n s " ,  L e g a l  R e s e a r c h  F o u n d a t i o n  o f  New Z e a l a n d ,  S e m i n a r ,  
A u c k l a n d ,  20 F e b r u a r y  1 9 8 6 ) .  H i s  Honour w e n t  o n  t o  s u r v e y  
r e c e n t .  d e v e l o p m e n t s  i n  t h e  l a w  c o n c e r n i n g  t h e  g i v i n g  o f  
r e a s o n s .  He a l s o  d r e w  a t t e n t i o n  t o  t h e  p o l i c y  r e a s o n s  w h i c h  
f a v o u r e d  t.he c o u r t s  t a k i n g  t h e  s t e p  o f  i n s i s t i n g  u p o n  a  
g e n e r a l  r u l e  t h a t  t h o s e  who e n j o y  s t a t u t o r y  power s h o u l d  a c t  
i n  a  r e a s o n e d  way and s h o u l d ,  a t  l e a s t  when  a s k e d ,  e x p o s e  
t h e i r  r e a s o n s :  
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" B u t  t h e  n o t i o n  t h a t .  a d m i n i s t r a t o r s ,  who a r e  t h e  p u b l i c ' s  
s e r u a n t s ,  c a n  nowadays e x e r c i s e  power ,  w h i c h  t h e  
1 . e g : i s l a t u r e  has c o ~ i f e r r e d  upon  them and,  h i . t l i ng  behi .nd 
t h e i r  power  and  t r h e i r  d i s c r e t i o n s ,  a s s e r t  t h a t  t h e y  need  
g i u e  no r e a s o n s  ( and  t h a t  i,t i s  n o t  t h e i r  p r a c t i c e  t o  do 
so)  arrlourits t o  a n  unacceptab1.e ad rn i r 1 i s t r a t : i ue  a r r o g a n c e .  
The corrlrnon l a w ,  t l e f e n s i u e  o f  o u r  c i t , i . z e n s ,  w i . l . l  n o t  
condone i t . .  " 

The d e c i s i o n  o f  t h e  H i g h  C o u r t  i n  Omp_.nd- h i g h l : i g h t s  t h e  l a r g e  
q u e s t i o n  o f  t h e  p r o p e r  I . i r n i t s  o f  t h e  power  o f  j u d g e s  t o  e x t e n d  
t h e  p r i n c i p l e s  o f  t h e  corrlrnon l a w  t o  c i r c u r r ~ s t a r l c e s  t o  w h i c h  
t h e y  haue  n o t  p r e u i o u s l y  been  a p p l i e d .  Much has been  w r i t t e n  
o n  t h i s  q u e s t i o n  and  i t  i s  beyond  t h e  scope  o f  t h i s  b u l l e t i n  
t o  e n t e r  i .n t .0  t h e  d e b a t e  ( a p a r t  p e r h a p s  f r a r r ~  r e m i n d i n g  r e a d e r s  
t h a t  a  s i rn i1 .a r  quest r i .on has a r i s o r i  b e f o r e  i n  a n  a p p e a l  f r o rn  
t h e  NSW C o u r t  o f  h p p e a l  t o  t h e  H i g h  C o u r t ,  a l b e i t  w i t h  
d  if f'e r e  n  t j LI d  g  e  5 i rl u  Q 1 u e  d  : s  e  e  Dxqan u,~,M~r_r:_r:oorrrrr.C?~L~~Ir;~.a.a~FI~..rrsss.ssL~ 
( 1979 )  142 CLR 5 8 3 ) .  

The p o s s i b i . l i t y  o f  l e g i s l a t i . u e  r e f o r r n  was a  m a t t e r  e x p r e s s l y  
r e f e r r e d  t o  by  t h e  t l i g h  C o u r t  i n  Os,!ond,,, I t  i s  now LIP t o  t h e  
New Sout:h Wales P a r l i a r n r ? n t  w h e t h e r  o r  n o t  i t  r e s p o n d s  by  
t a k i n g  a p p r o p r : i a t e  s t e p s  t o  r e f o r r n  . the l a w  r e l a t i n g  t o  t h e  
g i v i n g  o f  r e a s o n s  i n  t h a t  s t a t e .  
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CURRENT WORK PROGRAM 

A c c e s s .  S t a g e  One o f  t h e  Occess p r o j e c t ,  N o t i f i c a t i o n  o f  - 
D e c i s i . o n s  and  Reui.ew R i g h t s ,  i s  n e a r i n g  co rnp l . e t i on .  A 
d r a f t  r e p o r t  i t ;  t o  be c o n s i d e r e d  by  t h e  Access Corrrrr~i t tee 
i n  A p r i l  and  i t  i s  expec ted  t h a t  t h e  r e p o r t  w i l l  soon be 
c o n s i d e r e d  b y  C o u n c i l .  


