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t ime  t h i s  b u l l e t i n  went t o  p r e s s  t h e  m a t t e r  s t o o d  ad journed .  

THE COURTS 

New Avenue of  F e d e r a l  Cour t  Review 

Another avenue of j u d i c i a l  review of f e d e r a l  a d m i n i s t r a t i v e  
a c t i o n  b e f o r e  t h e  F e d e r a l  Cour t  h a s  been c r e a t e d .  A new 
s u b - s e c t i o n  44(2A) of t h e  J u d i c i a r y  Act 1903 ( i n s e r t e d  by t h e  
S t a t u t e  Law ( M i s c e l l a n e o u s  P r o v i s i o n s )  Act (No. 1)  1984)  
e n a b l e s  t h e  High Cour t  t o  r e m i t  t o  t h e  F e d e r a l  Cour t  m a t t e r s  
pending i n  t h e  High Cour t  i n  which t h e  Commonwealth, o r  a  
pe r son  s u i n g  o r  being sued on b e h a l f  of t h e  Commonwealth, is a  
p a r t y .  Other  ways i n  which t h e  F e d e r a l  Cour t  may u n d e r t a k e  
j u d i c i a l  review a r e  t h e  p r o c e d u r e s  under t h e  A D ( J R )  Act and 
under s e c t i o n  39B of  t h e  J u d i c i a r y  Act .  

Scope of  Review under A D ( J R )  Act 

The range of government d e c i s i o n s  which may be reviewed by 
t h e  F e d e r a l  Cour t  under t h e  A D ( J R )  Act h a s  been c o n s i d e r a b l y  
widened by t h e  d e c i s i o n  of t h e  F e d e r a l  Cour t  i n  C h i t t i c k  v  
Ackland (27  February  1 9 8 4 ) .  

The Cour t  he ld  t h a t  one of t h e  t e c h n i c a l  ( b u t  e s s e n t i a l )  
p r e c o n d i t i o n s  f o r  review of a  d e c i s i o n ,  t h a t  t h e  d e c i s i o n  be 
made ' under  an enac tment '  was n o t  l i m i t e d  t o  d e c i s i o n s  made 
d i r e c t l y  under i n s t r u m e n t s  of  a  l e g i s l a t i v e  c h a r a c t e r  such a s  
an Act o r  r e g u l a t i o n s .  A d e c i s i o n  could  s t i l l  be reviewed - 

. where t h e  i n s t r u m e n t  under which t h e  d e c i s i o n  was made 
( s u c h  a s  a  c o n t r a c t  of employment) was i t s e l f  made under 
an Act o r  Ord inance ;  and 

. where t h e  t e rms  of t h e  i n s t r u m e n t  were u n i l a t e r a l l y  
de te rmined .  

The C h i t t i c k  d e c i s i o n  has  i m p l i c a t i o n s  f o r  employees of  
s t a t u t o r y  a u t h o r i t i e s .  See ' A d m i n i s t r a t i v e  Law Watch ' ,  below. 

Review of  N a t i o n a l  Crime A u t h o r i t y  

The N a t i o n a l  Crime A u t h o r i t y  i s  t o  be s u b j e c t  t o  j u d i c i a l  
review and i n  r e s p e c t  of A D ( J R )  Act review s p e c i a l  r u l e s  of  
c o u r t  may be made. A pe r son  c l a i m i n g  t o  be e n t i t l e d  t o  r e f u s e  
t o  g i v e  c e r t a i n  ev idence  t o  t h e  A u t h o r i t y  may a l s o  make 
a p p l i c a t i o n  t o  t h e  F e d e r a l  Cour t  under a  s p e c i a l  p r o c e d u r e  
e s t a b l i s h e d  under t h e  N a t i o n a l  Crime A u t h o r i t y  Act 1984. 

P rocedure  - A v a i l a b i l i t y  of  J u d i c i a l  Review 

The Kavvadias c a s e  h i g h l i g h t s  a l s o  t h e  f a c t  t h a t  t h e  c o u r t s  may 
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s t i l l  rev 
f o o t  be fo  - 
review of 

iew a  d e c i s i o n  even though review i s  a v a i l a b l e  and on 
r e  ano ther  review body such a s  t h e  AAT. I n  Kavvadias 

a  d e c i s i o n  of t h e  Ombudsman n o t  t o  r e l e a s e  a  d r a f t  
r e p o r t  t o  t h e  complainant  was sought  by a c t i o n  under t h e  A D ( J R )  
Act a s  w e l l  a s  by an appea l  t o  t h e  AAT under t h e  FOI Act .  
J u s t i c e  Sheppard,  who heard t h e  A D ( J R )  Act a p p l i c a t i o n ,  dec ided  
t h a t  t h e  m a t t e r  could be h e a r d ,  provided t h e  a p p l i c a n t  withdrew 
from t h e  T r i b u n a l .  

S t a t i s t i c a l  Trends  

I n c r e a s i n g  use i s  being made of t h e  A D ( J R )  Act a l though  v a r i o u s  
a r e a s  wax and wane. The t a b l e  below s e t s  o u t  t h e  a r e a s  i n  
which, accord ing  t o  i n f o r m a t i o n  s u p p l i e d  by t h e  F e d e r a l  C o u r t ,  
most a p p l i c a t i o n s  were made d u r i n g  1983,  and compares t h o s e  
f i g u r e s  wi th  t h e  f i g u r e s  f o r  e a r l i e r  y e a r s  and f o r  t h e  f i r s t  
q u a r t e r  of 1984. The d e c l i n e  i n  a p p l i c a t i o n s  under t h e  P u b l i c  
S e r v i c e  Act 1922 i s  s i g n i f i c a n t  i n  t e rms  of t h e  c r i t i c i s m  which 
had e a r l i e r  been made of t h e  consequences which widespread use  
of t h e  A D ( J R )  Act would have on t h e  running of t h e  p u b l i c  
s e r v i c e .  

J u r i s d i c t i o n  N O .  of A p p l i c a t i o n s  under t h e  A D ( J R )  Act 
Oct 1980 - J a n  - 
Dec 1981 1982 1983 March 1984 

Migra t ion  Act 
1958 

Income Tax 
Assessment Act 
1936 - 5 2 5  

P u b l i c  S e r v i c e  
Act 1922 7 3  1 

Telecommuni- 
c a t i o n s  Act 
1975 

Other 4 5 5  4 8  2 9  

TOTAL 6  9 11 8  16 4 2  4 
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FREEDOM OF INFORMATION 

E f f e c t  of Secrecy  P r o v i s i o n  on Righ t  of Access 

Key d e c i s i o n s  of t h e  F e d e r a l  Court  and t h e  AAT i l l u s t r a t e  how 
l i m i t e d  is t h e  range of documents which a r e  p r o t e c t e d  from 
d i s c l o s u r e  by s e c t i o n  38 of t h e  FOI Act.  That  s e c t i o n  
p r o v i d e s ,  i n  e f f e c t ,  t h a t  a  pe rson  h a s  no r i g h t  of a c c e s s  t o  a  
document where a  law p r o h i b i t s  pe rsons  from d i s c l o s i n g  s p e c i f i c  
i n f o r m a t i o n  of a  kind con ta ined  i n  t h e  document. The landmark 
c a s e  of News C o r p o r a t i o n  Ltd v  N a t i o n a l  Companies and 
S e c u r i t i e s  Commission (1984)  52 ALR 277  h a s  now been a p p l i e d  t o  
a  d r a f t  r e p o r t  of t h e  Ombudsman (Kavvadias  v  Commonwealth 
Ombudsman, Federa l  C o u r t ,  27   arch 1984)  and t o  commercial 
i n f o r m a t i o n  submi t t ed  by t e l e v i s i o n  s t a t i o n s  t o  t h e  A u s t r a l i a n  
Broadcas t ing  T r i b u n a l  (Re A c t o r s '  E q u i t y  A s s o c i a t i o n  of 
A u s t r a l i a  and A u s t r a l i a n  Broadcas t ing  T r i b u n a l ,  AAT, 7 May 

9 8 4 ) .  I n  both  c a s e s  i t  was he ld  t h a t  t h e  s e c r e c v  ~ r o v i s i o n s  
r e s p e c t i v e l y  b ind ing  t h e  Ombudsman and t h e  ABT d i i  h o t  meet t h e  
s t r i c t  c r i t e r i a  e s t a b l i s h e d  by t h e  News Ltd c a s e .  

I n s p e c t i o n  o f  'Exempt' Documents 

The AAT has  ru led  t h a t  t h e  r i g h t  of a  p a r t y  t o  a  proceeding t o  
i n s p e c t  a  document r e l e v a n t  t o  t h e  p roceed ing  (AAT Act ,  s . 3 9 )  
does  n o t  app ly  i n  r e l a t i o n  t o  a  document claimed t o  be exempt 
under t h e  FOI Act. I n  Re Arnold Bloch,  L e i b l e r  and Co and 
Commissioner of c ax at ion ( 1 8  March 1984)  t h e  T r i b u n a l  r e l i e d  on 
s e c t i o n  64 of t h e  FOI Act i n  holding t h a t  counse l  f o r  an 
a p p l i c a n t  was n o t  e n t i t l e d  t o  i n s p e c t  documents claimed t o  be 
' exempt ' .  

Use 

Use of t h e  F O I  Act i s  undoubtedly i n c r e a s i n g  b u t  a t  t h e  same 
t ime t h e r e  i s  concern t h a t  t o o  few peop le  know how t o  seek  
a c c e s s  o r  have even heard of t h e  Act.  Measures being 
under taken by t h e  Government t o  boos t  awareness i n c l u d e  
informing i n d i v i d u a l s  of t h e i r  r i g h t s  t o  a c c e s s  under t h e  Act 
i n :  

. t h e  1984 Form S and Form A t a x  g u i d e s ;  

. pension and b e n e f i t  cheques i s s u e d  by t h e  Departments o f  
S o c i a l  S e c u r i t y  and V e t e r a n s '  A f f a i r s ;  

. pamphlets  on s t u d e n t  a l lowances  i s s u e d  by t h e  Department 
of Educat ion;  and 

. t e l ephone  d i r e c t o r i e s .  


