
[I9841 Admin Rev 6 

. Damages. Work i n  s u s p e n s i o n .  

. Immuni t ies ,  P r i v i l e g e s  and Time L i m i t s  A f f e c t i n g  S t a t u t o r y  
A u t h o r i t i e s .  Work i n  suspens ion .  

. Impact.  Cons iderab le  work has  been done on t h i s  p r o j e c t  
which aims t o  a s s e s s  t h e  i n s t i t u t i o n a l  and community 
impact of r e c e n t  reforms i n  a d m i n i s t r a t i v e  review. Case 
s t u d i e s  of four  s e l e c t e d  depar tments  and a u t h o r i t i e s  have 
been conducted and an i n t e g r a t e d  r e p o r t  w i l l  be p repared  
a s  soon a s  s t a f f  t ime  can be made a v a i l a b l e .  

. M i  r a t i o n .  T h i s  p r o j e c t  d e a l s  wi th  review of d e c i s i o n s  b Migra t ion  Act 1958 and r e l a t e d  l e g i s l a t i o n .  A 
d r a f t  r e p o r t  has  been p repared  and i t  i s  hoped t h a t  a  
f i n a l  r e p o r t  w i l l  be t r a n s m i t t e d  i n  t h e  near  f u t u r e .  

. N o t i f i c a t i o n  of Review R i g h t s .  The Counci l  h a s  begun work 
on a  p r o j e c t  examining n o t i f i c a t i o n  of review r i g h t s .  I n  
t h e  f i r s t  i n s t a n c e  i t  is examining n o t i f i c a t i o n  of review 
r i g h t s  where a  r i g h t  of review u l t i m a t e l y  l i e s  t o  t h e  AAT. 

. Ombudsman/AAT. This  p r o j e c t  examines t h e  j u r i s d i c t i o n a l  
r e l a t i o n s h i p  between t h e  Ombudsman and t h e  AAT. A 
d i s c u s s i o n  paper h a s  been p repared  and d i s t r i b u t e d ,  and a 
d r a f t  r e p o r t  is  c u r r e n t l y  being w r i t t e n .  
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New J u r i s d i c t i o n  

Meat and L ives tock  C o r p o r a t i o n .  The A u s t r a l i a n  Meat and 
L ives tock  Corpora t ion  Amendment Act 1984 p r o v i d e s  t h a t  
a p p l i c a t i o n s  may be made t o  t h e  AAT f o r  review of d e c i s i o n s  
made by t h e  Corpora t ion  t o  r e f u s e  t o  e n t e r  t h e  p a r t i c u l a r s  of a 
pe rson  upon a  r e g i s t e r  and t o  remove t h e  p a r t i c u l a r s  of any 
person  from t h e  r e g i s t e r .  

Sex D i s c r i m i n a t i o n .  The Sex D i s c r i m i n a t i o n  Act 1984 empowers 
t h e  Tr ibuna l  t o  review d e c i s i o n s  of t h e  Human R i g h t s  Commission 
r e l a t i n g  t o  exemption from p r o v i s i o n s  r e l a t i n g  t o  
d i s c r i m i n a t i o n  i n  employment and o t h e r  a r e a s .  

Sh ipp inq .  The Shipping ~ e g i s t r a t i o n  Amendment Act 1984 e x t e n d s  
t h e  e x i s t i n g  j u r i s d i c t i o n  of t h e  AAT under t h e  Shipping 
R e g i s t r a t i o n  Act 1984. The new d e c i s i o n s  s u b j e c t  t o  review 
r e l a t e  t o  e n t r i e s  i n  t h e  r e g i s t e r ,  e n t i t l e m e n t  t o  r e g i s t r a t i o n ,  
and p r o v i s i o n a l  r e g i s t r a t i o n .  
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S t u d e n t  A s s i s t a n c e .  The S t a t u t e  Law ( M i s c e l l a n e o u s  P r o v i s i o n s )  
Act (No. 1) 1984 amends t h e  S t u d e n t  A s s i s t a n c e  Act 1973 t o  
p r o v i d e  f o r  review by t h e  AAT o f  d e c i s i o n s  of  S t u d e n t  
A s s i s t a n c e  Review T r i b u n a l s .  

Proposed J u r i s d i c t i o n  

C i t i z e n s h i p .  The C i t i z e n s h i p  Amendment B i l l  1984 p r o p o s e s  t h a t  
t h e  T r i b u n a l  shou ld  be empowered t o  review c e r t a i n  d e c i s i o n s  
under t h e  A u s t r a l i a n  C i t i z e n s h i p  Act 1948.  

P a t e n t s .  The P a t e n t s  Amendment B i l l  1984 p roposes  t h a t  t h e  AAT 
should  be empowered t o  review d e c i s i o n s  of t h e  Commissioner of  
P a t e n t s  under s e c t i o n  1 3 1  of  t h e  Act ( p r o h i b i t i o n , o n  t h e  
p u b l i c a t i o n  of c e r t a i n  i n f o r m a t i o n  i n  r e s p e c t  of l n v e n t l o n s ) .  

P rocedure  

G e n e r a l l y  - Onus of  P r o o f .  Ru les  on onus of proof  have 
aeve loped  i n  t h e  c o u r t s  over  c e n t u r i e s .  They d e t e r m i n e ,  among 
o t h e r  u s e s ,  how an i s s u e  o r  a  c a s e  shou ld  be dec ided  where t h e  
c o u r t  is i n  a  s t a t e  of u n c e r t a i n t y .  Do t h e s e  t e c h n i c a l  r u l e s  
a p p l y  i n  t h e  AAT ( a n  a d m i n i s t r a t i v e  body, n o t  a  c o u r t ) ?  How 
should  t h e  AAT r e s o l v e  m a t t e r s  where i t  i s  u n c e r t a i n ?  I n  a  
s e r i e s  of  c a s e s  t h e  AAT sough t  t o  avoid  t h e  a p p l i c a t i o n  of 
r u l e s  a s  t o  onus of  p r o o f .  Now, i n  McDonald v  Di rec to r -Genera l  
of  S o c i a l  S e c u r i t y  (27  March 1984)  t h e s e  q u e s t i o n s  have been 
a u t h o r i t a t i v e l y  d e a l t  w i t h  f o r  t h e  f i r s t  t ime  by t h e  F u l l  
F e d e r a l  Cour t  of  A u s t r a l i a .  A l l  t h r e e  judges  ( J u s t i c e s  
Woodward, Northrop and J e n k i n s o n )  r e j e c t e d  t h e  n o t i o n  t h a t  
j u d i c i a l  r u l e s  r e l a t i n g  t o  onus of  p roof  shou ld  a p p l y  i n  t h e  
AAT, a l t h o u g h  J u s t i c e  Woodward s t a t e d  i n  e f f e c t  t h a t  t h e y  may 
be o f  a s s i s t a n c e  a s  a  l a s t  r e s o r t .  Two of t h e  judges  (Woodward 
and J e n k i n s o n )  i n d i c a t e d ,  i n  s i m i l a r  v e i n ,  how t h e  AAT shou ld  
r e s o l v e  u n c e r t a i n t y .  The answer shou ld  be s o u g h t  by c a r e f u l l y  
a n a l y s i n g  t h e  d e c i s i o n  being reviewed.  For example, i f  upon 
a n a l y s i s  of t h e  r e l e v a n t  l e g i s l a t i o n  i t  was found t h a t  a  
pens ion  was r e q u i r e d  t o  be c a n c e l l e d  where c e r t a i n  f a c t s  were 
found t o  e x i s t ,  t h e n  t h e  T r i b u n a l ' s  l a c k  of p e r s u a s i o n  t h a t  t h e  
f a c t s  e x i s t e d  would p r e c l u d e  c a n c e l l a t i o n .  The converse  would 
a p p l y  where i t  was found t h a t  t h e  l e g i s l a t i o n  r e q u i r e d  a  
pens ion  t o  be c a n c e l l e d  u n l e s s  c e r t a i n  f a c t s  were found t o  
e x i s t ,  and t h e  T r i b u n a l  was n o t  persuaded t h a t  t h e  f a c t s  
e x i s t e d .  

F i n a l l y ,  i t  is i n t e r e s t i n g  t o  o b s e r v e  t h a t  o n l y  J u s t i c e  
Jenkinson e x p r e s s l y  r e f e r r e d  t o  any d u t y  upon a d m i n i s t r a t i v e  
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decision makers (such as the AAT) to conduct their own 
enquiries where the material presented to the Tribunal leaves 
it in a state of uncertainty. 

I.P.T.A.A.S. The AAT has in recent months been flooded with 
applications for review of decisions under the Isolated 
Patients Travel and Accommodation Assistance Scheme (see 
'Statistical Trends' below). An amendment to the National 
Health Act 1953 by the Statute Law (Miscellaneous Provisions) 
Act (No. 1) 1984 now requires that internal reconsideration of 
decisions under IPTAAS be sought before recourse may be had to 
the AAT for review. 

Statistical Trends 

The table below indicates the trend in applications to the AAT 
in its major jurisdictions over the period July 1983 - June 
1984. It is apparent that applications in the social security 
jurisdiction are falling, due perhaps to the normative effect 
of AAT decisions. IPTAAS appeals are expected to decline 
following the amendment to the National Health Act referred to 
above. 

Jurisdiction No. of Applications to AAT 
July/Sept Oct/Dec Jan/Mar Apr/June 

1983 1983 1984 1984 

Social Security 343 204 18 0 175 
(55.50%) (41.05%) (35.57%) (40.98%) 

IPTAAS 2 2 111 144 102 
(3.56%) (22.23%) (28.46%) (23.88%) 

Compensation 9 1 6 7 7 4 5 5 
(14.72%) (13.48%) (14.62%) (12.88%) 

FOI 

Other 

TOTAL 
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COMMONWEALTH OMBUDSMAN 

J u r i s d i c t i o n a l  Developments 

P u b l i c  S e r v i c e  Gr ievances .  With t h e  p a s s i n g  of t h e  Mer i t  
P r o t e c t i o n  ( A u s t r a l i a n  Government Employees) Act 1984 former 
government employees w i l l  now have,  i t  ;eems, a  c h o i c e  between 
t a k i n g  a t  l e a s t  some of t h e i r  g r i e v a n c e s  t o  t h e  new M e r i t  
P r o t e c t i o n  and Review Agency ( s e e  s . 5 5  of t h e  Ac t )  o r  t o  t h e  
Ombudsman, though t h e  Ombudsman h a s  a  d i s c r e t i o n  n o t  t o  
i n v e s t i g a t e  compla in t s  which may be t aken  e l sewhere .  

N a t i o n a l  Crime A u t h o r i t  . The N a t i o n a l  Crime A u t h o r i t y  B i l l  -5 t h a t  t h e  N a t i o n a l  Crime A u t h o r i t y  
should be s u b j e c t  t o  i n v e s t i g a t i o n  by t h e  Ombudsman. The Act 
a s  passed p r o v i d e s  i n s t e a d  f o r  moni to r ing  of t h e  A u t h o r i t y  by a  
P a r l i a m e n t a r y  J o i n t  Committee. 

Procedure  

Manner of I n v e s t i g a t i o n s .  The p r i v a c y  of t h e  Ombudsman's 
i n v e s t i g a t i o n s ,  which was f o r m e r l y  thought  t o  be unimpeachable,  
h a s  been thrown i n t o  doubt  by t h e  d e c i s i o n  of t h e  F e d e r a l  Court  
i n  Kavvadias v  Commonwealth Ombudsman ( 2 3  March 1 9 8 4 ) .  P r i o r  
t o  t h e  d e c i s i o n ,  i t  was t h e  Ombudsman's g e n e r a l  p r a c t i c e ,  
p u r s u a n t  t o  h i s  power t o  conduct  an i n v e s t i g a t i o n  ' i n  such 
manner a s  [he ]  t h i n k s  f i t '  (Ombudsman Act ,  s u b - s . 8 ( 2 ) )  t o  
r e l e a s e  a  d r a f t  r e p o r t  t o  t h e  Department concerned b e f o r e  he  
made p a r t i c u l a r s  a v a i l a b l e  t o  t h e  compla inan t .  The 
s i g n i f i c a n c e  of t h e  d e c i s i o n  i s  t h a t  i t  i n t e r p r e t s  f o r  t h e  
f i r s t  t ime  t h e  e f f e c t  of t h e  FOI Act upon t h e  Ombudsman's 
powers and d u t i e s .  The F e d e r a l  Court  he ld  t h a t  t h e  Ombudsman 
was n o t  e n t i t l e d  t o  c l a i m  t h a t  t h e  d r a f t  r e p o r t  was an exempt 
document ( i . e .  one t o  which t h e  a p p l i c a n t  had no r i g h t  of 
a c c e s s )  by v i r t u e  of t h e r e  being s e c r e c y  p r o v i s i o n s  i n  t h e  
Ombudsman Act. The e f f e c t  of t h e  d e c i s i o n  is  c louded ,  however, 
by t h e  f a c t  t h a t  o n l y  one ground of exemption was a t  i s s u e  
b e f o r e  t h e  Cour t .  The f a t e  of o t h e r  p o s s i b l e  grounds of 
exemption remains undecided.  N e v e r t h e l e s s ,  t h e  d e c i s i o n  has  
n u l l i f i e d  what many b e l i e v e  t o  be one of t h e  s t r o n g e s t  grounds 
which t h e  Ombudsman might have argued.  

Role i n  FOI. The Kavvadias c a s e  ( d i s c u s s e d  above) c o n t r a s t s  
w i t h  t h e  new, a c t i v e  r o l e  of t h e  Ombudsman a s  an advoca te  i n  
FOI m a t t e r s  b e f o r e  t h e  AAT. The Ombudsman h a s  been v e s t e d  wi th  
t h e  r o l e  s i n c e  t h e  p a s s i n g . o f  t h e  Freedom of In format ion  
Amendment Act 1983 b u t  has  been hampered by a l a c k  of p r o v i s i o n  
of pe rsonne l  f o r  t h e  purpose .  The f i r s t  appearance of t h e  
Ombudsman b e f o r e  t h e  AAT occur red  i n  May i n  t h e  m a t t e r  o f  Re 
P e t e r s  and Department of Prime M i n i s t e r  and C a b i n e t .  A t  t h e  


