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SUMMARY

Balancing the need for access to facilities essential to competition in upstream or
downstream markets on fair and equitable terms against the property rights of
facilities owners has been an issue for those involved in competition and industry
policy development for many years.  Nations have been wary of adopting essential
facilities rules which override property rights and have only done so cautiously.

In Australia the essential facilities provisions of the Trade Practices Act reflect
that caution.  Furthermore, notwithstanding that those provisions have been in force
for almost 10 years this remains a relatively unexplored area of the law.

This paper explores some of the unanswered questions in relation to access to
essential facilities in the resources industry, building on the foundation provided by
the previous paper by Norman O’Bryan SC.  In the paper I consider the following
questions: What resource infrastructure is at risk of an access application?  How is
the need for investment certainty for new resource infrastructure to be achieved if the
infrastructure is susceptible to an access application?  What happens to an access
application if the infrastructure provider has no excess capacity?

In the following paper, Mark Carkeet explores two additional questions: How
will access pricing be determined?  What effect does Pt IIIA of the Trade Practices
Act have on State Agreements?

INTRODUCTION

“Why do some nations succeed and other fail in international competition?
This question is perhaps the most frequently asked economic question of our
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times.  Competitiveness has become one of the central preoccupations of
government and industry in every nation.”1

Nations adopt competition laws, not as an end in itself, but because it is
universally recognised that a strong competition culture improves economic
efficiency and consumer welfare.  In the language of economists, competition is
valued for what it can deliver in terms of allocative, productive and dynamic
efficiency.

In the United States, courts recognised quite early in the development of that
nation’s competition laws that, if competition policy is to be effective in improving
economic efficiency and consumer welfare, it has to deal with bottleneck
monopolies – situations where, through control over infrastructure at one level in
the supply chain can be used to lever out competition at another level.

The United States Supreme Court2 used the Sherman Act to establish what
became known as the “essential facilities” doctrine as a subset of the prohibition
on monpolisation.  Since that time courts in the United States have developed and
applied the essential facilities doctrine without legislative intervention.

In Europe an essential facilities doctrine has developed more recently, but like
in the United States, it has been developed by the courts as a subset of the Treaty of
Rome prohibition against monopolisation rather than as a result of specific
legislative intervention.3

Australia’s first opportunity to follow the United States and European example
arose in Queensland Wire.4 In that case the appellant, seeking access to certain
steel products only produced by BHP, invited the High Court to develop an
essential facilities doctrine as part of the jurisprudence on s 46 of the Trade
Practices Act.  The High Court declined to do so, on the basis that the language of
s 46 did not permit it, thereby setting Australia on a different path to that taken
elsewhere in the world.

The consequence was the legislative “negotiate/declare/arbitrate” model which
Australia adopted in 1995,5 first in Pt IIIA of the Trade Practices Act and
subsequently in Pt XIC6 of that Act and in numerous other pieces of industry
specific legislation.7

When the issue was first considered there was no expectation that essential
facilities would become a central plank in active competition law enforcement, nor
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is there that view today.  The United States Supreme Court regarded Terminal
Railways as a special and unusual case.  Subsequent United States decisions have
cautiously applied the doctrine while continuing to make it clear that “A
monopolist has no general duty to share his essential facility, although there are
certain circumstances in which he must do so”.8

In Australia, although the essential facilities doctrine9 is based on statute rather
than judicial pronouncements, the same cautious approach as has been taken in
other jurisdictions is reflected here as well.  The essential facility provisions of
Pt IIIA represent a balance between the need to curb monopoly power and the
need to encourage efficient infrastructure investment.  The Hilmer Committee was
very aware of this.  It said:

“The Committee is conscious of the need to carefully limit the circumstances
in which one business is required by law to make its facilities available to
another.  Failure to provide appropriate protection to the owners of such
facilities has the potential to undermine incentives for investment.”10

Part IIIA was designed to provide a subtle signal to the market that integrated
enterprises that control bottleneck monopolies are not exempt from competition
laws.  That, as a matter of last resort, a regime for opening up access to bottleneck
monopolies exists.

It is therefore not surprising that, even though the Australian essential facilities
regime has been part of our competition laws for almost 10 years, many questions
concerning it remain to be determined.

This paper explores a selection of those questions.

WHAT RESOURCE INFRASTRUCTURE IS AT RISK OF
AN ACCESS APPLICATION?

Although essential facilities regulation in the United States is court based rather
than legislatively based as in Australia, the test for determining whether or not to
intervene is similar in both countries.  In neither jurisdiction is there a general rule
that a monopolist must provide access to its essential facilities.  Rather, access can
be required only if certain pre-requisites are met.

The United States Court of Appeals recently described those circumstances as
follows:

“In the special circumstances where there may be such an obligation, the
elements of an antitrust claim for denial of access to an essential facility are
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(1) a monopolist who competes with the plaintiff controls an essential
facility, (2) the plaintiff cannot duplicate that facility, (3) the monopolist
denied the plaintiff’s use of the facility, and (4) the monopolist could
feasibly have granted the plaintiff use of the facility.”11

In the United States, a facility will be considered to be an essential facility if
control of that facility carries with it the power to eliminate competition on more
than a transitory basis, in a downstream market.

A wide range of facilities have been regarded by United States courts as
essential facilities to which courts have ordered access to plaintiffs.  These include
facilities that would be regarded as uncontroversial in Australia, such as electricity
distribution infrastructure,12 telephone switching networks,13 railway lines14 and
gas pipelines.15 However, US courts have also applied, or considered applying, the
doctrine to a diverse range of other infrastructure, including airline reservations
systems,16 flour mills,17 football stadiums,18 technology and fuel for natural gas
powered vehicles,19 real time score data for golf tournaments20 and telephone
directories.21

What is the position in Australia?  Is the difference here merely to be found in
the procedures for determining an essential facilities claim22 or are there
substantive legal differences?

The short answer is that there are substantive legal differences as well as
procedural differences.  Although, in order to be regarded as essential a facility
has, like in the United States, to be uneconomical to duplicate, there is a point of
difference.  In Australia, in order to be regarded as essential, access to the facility
merely has to promote competition in another market – whether upstream or
downstream from the facility and whether in Australia or not.  As a consequence,
the scope of the Australian doctrine is potentially much wider than in the United
States, which limits its doctrine to effects in a downstream market only.23

Does this mean that, for example, an access seeker in Australia could apply for
access to a mineral deposit or force itself into a mineral extraction project?  What
about access to mining infrastructure such as a dedicated port or rail line?
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The first consideration in addressing these questions is whether or not the
facility is of national significance.  No access will be granted unless the facility is
of national significance having regard to its size, its importance to interstate or
overseas trade or commerce, or its importance to the Australian economy.24

How these tests are to be applied in Australia is not yet clear.  There has only
been four Australian court decisions on issues relevant to Pt IIIA and none dealt
with this point.25 In Europe, the relevant test is similar, but more limited than the
Australian test.  The European test is whether the facility has a dominant position
in a substantial part of the European Community.  That test was satisfied in
relation to the ports at Genova26 and Holyhead,27 but each is an important
commercial shipping port rather than a minerals export port.

All that can be said in relation to the Australian position is that major mining
operations and major oil and gas facilities are likely to be regarded as being of
national significance because of their significance to the Australian economy and
to our international trade position.28 This is particularly so with projects of
sufficient size or complexity to warrant a State Agreement.29

The second substantive difference between the Australian position and that of
the United States is in the type of facility to which the doctrine may apply.

In Australia access applications cannot be made in relation to facilities for the
use of a production process.  The meaning of the term “production process” was
considered by a single judge of the Federal Court30 who expressed the view that
the term meant “the creation or manufacture by a series of operations of some
marketable commodity”.  This seems to be a sensible definition but it is not the
only possible definition.31
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In any event, accepting the definition adopted by Kenny J does not completely
resolve the question in relation to access to resources infrastructure.  Would extracting
minerals, as opposed to processing them, or extracting oil and gas, amount to the
“creation or manufacture” of a commodity?  Does primary processing amount to
creation or manufacture of a commodity, or merely treatment of an existing
commodity?  Access to mining, oil and gas infrastructure in Australia will turn on the
answers to these questions, unless one of the other Pt IIIA exclusions applies.

Another relevant exclusion which may apply to mining infrastructure or oil and
gas facilities relates to the supply of goods.  In order to explain how this exclusion
works it is necessary to refer to the fact that, although throughout this paper I have
referred to access to facilities, an access declaration can only be made with respect
to a service.  The term “service” is defined to include the following:32 “service
means a service provided by means of a facility … but does not include … the
supply of goods.”

Minerals, oil and gas are certainly goods33, but nevertheless this definition is
susceptible to a number of interpretations.  It is a good example of the complexity
of language which pervades the whole of Pt IIIA.  As Professor Maureen Brunt
said in a submission to the Productivity Commission34 “The access provisions are
… written in cumbersome and uncertain language, in a structural design of
Byzantine complexity”.

The normal cannon of construction is that an exclusion is to be narrowly
interpreted.  One interpretation of this definition is that the exclusion only applies
where access is sought to a service of supplying goods.  On this approach, the
exclusion would not apply to any services that might be involved in the operation
of mining, oil or gas facilities other than the service of supplying goods.

If this is so, then the question of whether or not the exclusion applied will depend
on the way in which the access application is cast.  Would access to unextracted
mineral, oil or gas deposits be regarded as a supply of goods?  Leaving practicalities
aside, would access to mining infrastructure or an oil or gas platform to win or
process the access seeker’s minerals, oil or gas be excluded on this ground?

The final aspect of Pt IIIA that I will refer to is that, even if access is sought for a
production process or the supply of goods, that fact alone is not an excluding factor.
If the production process or the supply of goods is an integral but subsidiary part of
the service for which access is sought, then the exclusion does not apply.

As Norman O’Bryan SC has dealt in detail with the decision in Hamersley
Iron35 I do not need to repeat what he has written.  The point he makes, with which
I agree, is that notwithstanding the decision in that case, the extent to which one
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can effectively exclude resource infrastructure from an access declaration by
regarding the service for which access is sought as integrated into a production
process remains an open question.  The answer turns on the answers to three other
questions: Does the service to which access is required actually include use of a
production process or the supply of goods?  If so, is use of the production process
or the supply of goods “integral” to the service?  If so, is use of a production
process or the supply of goods a primary part of the service or a subsidiary part of
the service?36

HOW IS INVESTMENT CERTAINTY FOR NEW RESOURCE
INFRASTRUCTURE TO BE ACHIEVED?

Infrastructure Susceptible to an Access Application

Striking the right balance by ensuring that the essential facilities doctrine only
overrides proprietary rights where to do so produces improved economic
efficiency and gains in consumer welfare has never been an easy task.

As the Productivity Commission noted:37

“Access regulation can entail significant attenuation of private property
rights.  This may give rise to a range of costs.  … These costs can take a
number of forms, including … reduced incentives to invest in infrastructure
facilities; insufficient investment in related markets; and wasteful strategic
behaviour by both service providers and access seekers.”

Although development of the essential facilities doctrine was closely related to
bottleneck monopolies in vertically integrated enterprises, vertical integration is
not a feature of the Australian approach.  The Australian regime applies equally to
stand alone monopoly facilities such as pipelines, rail lines, gas reticulation
infrastructure, telecommunications infrastructure and electricity distribution
networks.

Investment in infrastructure can be affected by perceptions of the extent to
which third parties might seek access and, as important, the price at which any
forced access might be required.

The Australian “negotiate/declare/arbitrate” approach may lend greater
certainty to the position than the court approach in the United States and Europe,
but does it provide sufficient certainty for new infrastructure investment?

In addressing that question it is useful to review how the Australian system
works in relation to new infrastructure.
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The starting point is the declaration process.  Any person may make application
to the National Competition Council for declaration of a “particular service”.38

The term “service” is defined to mean “a service provided by means of a facility”.
This static language seems to suggest that, before a declaration can be made, the
service and the facility must exist.  Whether or not a declaration can be sought for
access to a proposed service to be provided by a facility proposed to be established
in the future is an open question, but it seems doubtful.

However, even if a declaration application could be made for a planned facility,
it is doubtful that declaration could be sought by the access provider rather than an
access seeker.  Certainly, Pt IIIA entitles “any other person”to make an
application,39 but the National Competition Council has a right to decline to deal
with the matter.40 It seems likely that they would do so if the developer of resource
infrastructure sought a declaration for the purposes of having it rejected in order to
provide investment certainty to the project.  If such a right is to be established the
legislation needs to be amended to provide specifically for it.

There is, however, a second method by which an infrastructure owner can have
the issue dealt with.  Part IIIA entitles a person who expects to be an infrastructure
provider to give an access undertaking to the Australian Competition and
Consumer Commission (ACCC) setting out the terms and conditions it proposes
for access to the infrastructure.

Whether or not this mechanism allows an infrastructure developer to give an
undertaking in relation to facilities not yet constructed is an open question.
However, assuming that it does, the extent to which the developer can forward
commit capacity sufficient to sustain the investment and questions of access
pricing for third parties inevitably arise in formulating an access undertaking that
would satisfy the ACCC for registration.

Could an undertaking under Pt IIIA in its present form include a holiday period
– a number of years during which the access undertaking is suspended to allow the
developer to recoup its investment?  This is doubtful.  The Productivity
Commission recognised the problem.  It recommended41 that the Council of
Australian Governments develop mechanisms to facilitate efficient investment in
essential facilities, including fixed-term access holidays for contestable
infrastructure projects and provision for a “truncation” premium to be added to the
cost of capital, agreed prior to the project proceeding.
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As the Australian Council for Infrastructure Development stated in its
submission to the Commission:42

“…the unique project risk, which investors in natural monopoly infrastructure
face, should not be heightened by excessive regulatory intervention to a level
which results in sub-optimal levels of investment.”

For the sake of completeness, there is also provision in Pt IIIA for the
registration of access contracts with the ACCC,43 but that will be of no assistance
to the developer of proposed infrastructure because only contracts in relation to
declared services can be registered.

WHAT HAPPENS TO AN ACCESS APPLICATION WHERE
INFRASTRUCTURE PROVIDER HAS NO EXCESS CAPACITY?

Assuming that an access declaration has been made in relation to resource
infrastructure or an undertaking accepted by the ACCC, what happens if a new
market entrant seeks access to the infrastructure but there is no additional capacity?
Does this mean that the infrastructure owner has to curtail its own requirements?  Is
supply to existing customers to be rationed to allow supply to the new entrant?
What if capacity is contracted forward but not currently being utilised?

A facility cannot be declared an essential facility unless access would not be
contrary to the public interest,44 but this is unlikely to mean that the public interest in
the sanctity of contractual obligations would preclude the relevant Minister declaring
the facility.45 Declaration does nothing more than make the facility susceptible to an
access application.  It does not interfere with existing contractual rights.

It is only if an access seeker is unable to reach agreement on access
arrangements with an infrastructure owner that interference with existing rights
may occur.  The access seeker may refer the matter to the ACCC for arbitration of
the dispute.

Arbitrations are conducted in private.46 The parties are limited to the
infrastructure owner and the access seeker, but the ACCC may permit any other
person who applies and who has a sufficient interest to become a party.  The ACCC
is required to decide the matter, including making a determination of the nature
and extent of access, the terms on which access is to be provided and the price for
access.47
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There are some potential limitations on the determinations the ACCC can
make, relevant to the questions posed above.

First, the ACCC cannot make a determination which prevents any existing user,
including the infrastructure owner, obtaining sufficient supply to meet the user’s
reasonably anticipated requirements, measured at the time the dispute was
notified.  The issue here is: how are existing users’ reasonably anticipated
requirements to be determined and will the ACCC seek to second guess the
owner’s own planning decisions in this regard?

Secondly, the ACCC cannot make a determination which prevents a third party
from obtaining, under a contract or determination that was in force when the dispute
was notified, sufficient supply to meet the third party’s actual requirements.  The
issue here is: what does the term “actual requirements” mean in the context of
contracted future entitlements not currently being utilised?

Thirdly, in making a determination the ACCC is required to take into account,
and consequently balance, a range of considerations including the legitimate
business interests of the infrastructure owner, the public interest (including in
having competitive markets) and the interests of all current users.  However, these
are matters to be taken into account rather than matters which determine the scope
of the ACCC’s determination power.  As the Productivity Commission observed, no
guidance is provided on the relative weight to be given to these factors.48 The
ACCC’s balance will likely be in favour of granting access rather than restricting it.

Finally, the ACCC cannot make a determination which deprives any person
(including the infrastructure owner) of rights under a contract that was in force at
midnight on 29 March 1995.

Leaving aside grandfathered contracts, as noted above, a number of questions
arise in relation to these limitations.  Who determines what amounts to “sufficient
supply to meet the user’s reasonably anticipated requirements”?  What happens to
supply required to meet a third party’s anticipated requirements?  Will this be
treated as part of an “actual” requirement or is it something more?

Each of these questions remain to be tested, but it seems likely that, in
considering access applications, the ACCC will tend to narrowly interpret existing
rights.

A further series of questions relevant to the question of access where there is no
excess capacity arise in relation to the nature of the arbitration to be undertaken to
resolve access disputes.  Given that each arbitration is a private matter between the
infrastructure owner and the access seeker and given that arbitration normally
focuses only on the issues in dispute,49 in what circumstances will the ACCC be
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required to regard a third party’s interests as sufficient to permit it to participate in
the arbitration?  Is it feasible for a third party potentially affected by an arbitration
to effectively participate in proceedings?  What information will be available to
parties, including third parties, and to the ACCC, to enable an informed decision to
be made?

Information asymmetry has always been a problem for access seekers and it
remains the case, compounded by the fact that Pt IIIA contains no information
disclosure requirements.  It remains for the parties to present such evidence to the
arbitration as each party thinks relevant to its case, although the ACCC may give
directions in the course of the arbitration.50

Secondly, the private, inter parties nature of the arbitration limits the scope for
broader considerations to be taken into account.  Even if an interested third party
is given leave to intervene, how effective will that intervention be and at what cost?
If there are a number of separate access applications in relation to the one facility,
how can they be efficiently determined?

Views differ on whether arbitration should be on a private, inter parties basis.
In its submission to the Productivity Commission, Sydney Airport Corporation
Ltd stated:51

“property owners should be entitled to have access disputes dealt with
individually if they so wish … It is a fundamental principle, embodied in
clause 6 of the Competition Principles Agreement … that ‘access to a service
for persons seeking access need not be exactly on the same terms and
conditions’…”

The ACCC, on the other hand, submitted that:

“any particular input service is likely to be largely homogeneous and
undifferentiated in both cost and quality, so that a similar price should be
appropriate for all access seekers except where quantity discounts or other
special circumstances exist.  Multilateral, public processes would seem
likely to provide faster, more effective and more transparent price
determinations than the current arrangements.”

Finally, one of the orders the ACCC can make in an arbitration is that the
infrastructure provider extend an existing facility.52 At first glance this seems to be
a significant potential intrusion into the private interests of infrastructure owners,
even though the Act contains a requirement that the infrastructure owner is not to
bear the cost of extending the facility.53

No such order has been made by the ACCC to date so the practical impact of
this provision, how the cost is to determined and paid and the methodology the
ACCC might use to implement such an order, can only be surmised.
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The first question to consider is: what is meant by extending a facility?  Would
this, for instance, encompass an access seeker interconnecting its pipeline or
facility to that of the infrastructure provider?  There seems to be some doubt
whether this would amount to an extension and the Productivity Commission has
recommended that the position be clarified.54

A second question relates to the circumstances in which an order to extend a
facility might be made.  The Competition Principles Agreement, which has status
under Pt IIIA as a guideline rather than a binding ruling,55 provides some guidance
on this issue.  The Agreement states:”56

“The owner may be required to extend, or to permit extension of, the facility
… if necessary but this would be subject to:
(i) such extension being technically and economically feasible and

consistent with the safe and reliable operation of the facility;
(ii) the owner’s legitimate business interests in the facility being protected;

and
(iii) the terms of access for the third party taking into account the costs

borne by the parties for the extension and the economic benefits to the
parties resulting from the extension.”

In the context of access undertakings, the ACCC has said that its expectation is
that such undertakings would include an extensions policy outlining the method
the infrastructure owner would apply in the treatment of an extension to the
facility.57

A third question relates to cost.  When Pt IIIA states that a determination may
not require the infrastructure owner to bear “some or all of the costs of extending
the facility”, what costs is this referring to and how are those costs to be assessed,
secured and paid?  While the words might seem clear, the Productivity
Commission had some concerns about how extension costs would be assessed and
paid.  The Commission said:58

“The Commission presumes that this provision would not generally be
interpreted in a manner which would result in a facility owner having to meet
the up-front costs of an extension and then recouping the costs through usage
charges.”

This issue is complicated by the further requirement that, a determination
cannot result in the access seeker becoming the owner of any part of the facility or
an extension to the facility, without the consent of the infrastructure owner.59
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CONCLUSION

These are a few of the questions concerning the essential facilities regime in
Australia yet to be considered by our courts.  The answers to them and to the
questions addressed in the following paper by Mark Carkeet will materially assist
in determining whether or not, in Australia, there is truly an excess of access.
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