Index

Acceptable risks, 2-4—see also
Environmental risks

Adjustment agreement—see Futures,
types
Agents
acting for the Crown, 152

Arbitration
access arrangement, 429
royalty disputes, 254-255
Area of interest provisions—see
Mutual interest provisions

Banks—see Financial risk
management, Lenders’
liability

Caps, 107, 123-125

Caveats

royalty agreements, 253
Clean up

defined, 44

vendor’s undertaking, 49-50

Clearing house, 102

Coal
New Zealand, 421

Collars, 107, 123-125

Commodity agreement, 127—see also
Copper loans

Commodity loans, 100

Compensation
tailings, 329
Couaditions

environmental matters, 19-20, 44-52
vendor warranties, 47-48

Confidentiality—see also
Confidentiality agreements,
Inspection

duty of, 238

Confidentiality agreements, 194-220
assignment of rights, 208-209
benefits, 194-195
disclosure of negotiations, 203-204
exclusion, 205-206
exclusive area of interest, 201-203
identification of confidential

information, 199-200
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jurisdiction, 210-211

justified disclosure, 206-207

limitation on liability, 208

limitation on use, 201

receiving party’s responsibility, 204-205

records, 200

remedies, 210

representations about accuracy, 209-210

return of confidential information,
207-208

scope of duty, 217-218

sources of duty, 214-217

terms, 198-211

time limitation, 209

whether obligation exists, 195-198

Constructive trust, 238, 239, 240

Consultants
mine proposals, 364-365
Consumer protection
legislation, 63-64
Contaminated land
legislation, 7-10
Contracts
government—see Sovereign risk

Copper loans, 82, 100

Corporations—see also Directors
government-owned, 184-193

Costs
deducted from royalties, 267-268

Covenants
environmental matters, 28-29
vendor, 50-51

Crown—see also Sovereign risk
ownership of minerals, 421, 426-427

Defences
due diligence—see Due diligence

Depreciation
calculation of royalties, 269

Derivatives—see also Caps, Financial
risk management, Futures,
Hedging, Options, Securities,
Swaps

characteristics, 101-103

defined, 74, 101

gaming and betting exemption, 114-115
licensing, 113-114
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Directors
environmental checklist, 42
environmental liability, 11, 57, 332
regulation, 340
valuation of assets, 354-356

Disclosure—see Inspection

Dispute resolution
royalty disputes, 254-255

Dollar pits, 372-373
Drafting
mutual interest provisions, 240-241
Due diligence, 17-18, 57, 58-59
obtaining environmental report, 26-28

Eligible exchange traded option—see
Futures, types

Environmental audit, 29, 31, 49
defined, 44-45

Environmental law

damages, 7

history, 5-6

legislation
Australian Capital Territory, 40-41
Commonwealth, 34-35
New South Wales, 35-36
Northern Territory, 41
Queensland, 37-38
South Australia, 38-39
Tasmania, 39
Victoria, 36-37
Western Australia, 40

Environmental Management Overview
Strategy (EMOS), 67
environmental risks, 1-68
contaminated land, 7-10
liabilities
common law, 6-7
statutory, 7-10
occupiers, 10-12
risk management—see Risk
management process
vendor/purchaser contract special
conditions, 44-52
Estoppel, 150-154
Exploration—see also Mining
agreements
mutual interest provisions—see
Mutual interest provisions
permit, 427

Federal government
environmental responsibility, 411

Fiduciary duties
co-venturers, 236-240

Financial risk management,
131-134—see also Forward
contract, Options, Swap

INDEX

capital adequacy requirements, 90-91

contract terms, 87-88

default risk measurement, 88-90

derivatives—see Derivatives

documentation, 92-96

forward contract—see Forward
contract

hedging—see Hedging

Floors, 107, 123-125—see also Caps,
Collars

Forward contract, 74-77, 103, 121—see
also Financial risk
management, Futures

copper, 82

coupon only swap, 81-82

flat or “‘par”’ forwards, 78-79
floating cross-currency swap, 79-81
FX contracts, 77-78

participating option, 82-84

Futures, 75-76, 104-105—see also

Derivatives, Securities
common law features, 121
definition, 126
exclusions, 111-112
legislative provisions, 126-130
market, 112
types
adjustment agreement, 110-111, 129
eligible commodity agreement,
109-110, 127
cligible exchange traded option, 111,
129
exclusions from definition, 111-112
futures option, 111, 129

Gaming contract, 114-115, 116-121,
122-123

Geologist—see Mining

Gold, 321-332—see also Tailings
hedging, 380
new mines, 375-376

Government
effect of policy—see Sovereign risk
environmental responsibility—see
Intergovernmental Agreement
on the Environment (IGAE)

Health and safety provisions, 431

Hedging, 131-134, 380—see also
Financial risk management,
Forward contract, Options

average rate caps, 86-87

differential swap, 85-86

reasons
customer service, 74
investment optimisation, 73
managing volatility, 71
reducing risk of financial distress, 72
reducing transaction costs, 72
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Indemnity
environmental matters, 24-25, 48, 59

Inspection
compliance with environmental
requirements, 29
confidential documents, 391-407
environmental damage, 29

Insurance—see also Caps, Collars,
Floors
against pecuniary loss, 123-124
environmental damages, 30
environmental risk, 18-19

Interest rates
protection against rise, 83-84

Intergovernmental Agreement on the

Environment (IGAE), 408-416

aims, 410-411

duplication of interests, 413-414

environmental policy, 414-415

implementation, 415

international agreements, 412-413

levels of government

responsibilities, 411-412

National Environment Protection
Authority (NEPA), 416-418

parties, 410

review, 415-416

terms, 409

Joint ventures, 212-214
fiduciary duties, 236-240

Kalgoorlie Golden Mile, 372
Kambalda, 365

Lease
liability for environmental damage, 11
mining
conditions, 67
Lenders’ liability, 11, 56
contractual clauses
‘‘as is’’ clause, 23
compliance with environmental
requirements, 21, 28-29
due diligence, 26-28—see ailso Due
diligence
environmental audits, 29—see also
Environmental audits
hazardous materials, 21, 28
indemnity, 24-25—see also
Indemnity
inspection, 29
insurance, 30—see also Insurance
notification, 26—see also
Notification
no notice of breach or litigation, 22
permits, 22-23
release clause, 23-24

remediation, 25-26—see also
Remediation
rescission, 30-31—see also
Rescission
underground improvements, 21
environmental protection
Rio Summit policy, 58
precautions, 17-33
conditions, 19-20
due diligence—see Due diligence
environmental audits, 29
indemnity, 24-25
insurance—see Insurance
warranties, 19-33
trends
Australia, 14-16
Europe, 12-13
United Kingdom, 13
United States, 13-14

Licence
mining, 329—see also Tailings

Local government
environmental responsibility, 412

‘“Manner and form”’ provision,
160-165, 178-179

Maori land, 428
Metallurgy—see Mining, ore processing

Mining—see also Coal, Petroleum
access to land, 428-429
administration, 422
consultants, 364-365
Crown-owned minerals, 421, 426-427,

429-431

developing a mine, 358-380

drilling, 362-364

field work, 360-362

research, 359-360
financial analysis, 379-380
Kambalda, 365-366
legislation

New Zealand, 419-433
minerals programme, 429-431
Olympic Dam, 366-368
optimisation analysis, 371-372
ore processing, 377-379
permits, 427-428
resource management, 424-425
safety provisions, 431, 433
underground, 375-377
Warden—see Warden

Mortgagee
royalty agreements, 254

Mutual interest provisions, 221-242
drafting, 240-241
effect of provision, 229-231
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Mutual interest provisions—continued
enforcement, 231-236
contractual requirements, 232-233
obligations, 231-232
remedies, 236, 241
restraint of alienation, 233
restraint of trade, 233-236, 240
fiduciary duties, 236-240
purpose, 222-223
scope, 223
acquisitions by related parties,
228-229, 240
dimensions of area, 223-226, 240
period, 228, 240
types of property interest, 227-228,
241

National Environment Protection
Authority (NEPA), 416-418—see
also Intergovernmental
Agreement on the
Environment

Net profits, 257-258
Net smelter returns, 246, 249, 259-261
Netting, 92, 105-106

Notification
breach of environmental requirements,
26
environmental matters, 48

Occupiers, 297
“control”’, 11
liability—see aiso Lenders’ liability
contaminated land, 10-11

Offences
environmental
contaminated land, 7-10
New Zealand, 425
Olympic Dam, 365
Options, 76-77, 82-84, 106-107, 122—see
also Derivatives
futures—see Futures, types
participating, 82-84
pricing, 98
Ore—see Tailings

Penalties, 5-6
environmental offences
New Zealand, 425
pollution offences, 297, 331
Permits
environmental requirements, 22-23
mineral, 427

Perpetuities
rule against, 230-231, 232, 233, 240

Petroleum
New Zealand, 421-422

INDEX

Pollution
definition, 296
offences, 297, 331

Portfolio investment theory, 131, 132

Prospecting—see also Mining
permit, 427

Public interest
effect on government contracts,
145-150, 182-192—see also
Sovereign risk, executive
necessity

Public interest immunity, 396-400—see
also Inspection

Purchaser
environmental matters—see Risk
sharing
special conditions, 44-52

Realised value, 259

Registration
royalty deed, 254

Remediation
environmental damage, 25-26, 30

Remedies
breach of fiduciary duty, 239-240
breach of confidentiality agreements,
210, 216-217
contravention of mutual interest
provisions, 236, 240

Rescission
breach of warranties as to environment,
30-31, 51-52

Resource management
New Zealand, 424-425

Restraint of trade, 201-202—see also
Confidentiality agreements
mutual interest provisions, 233-236, 240

Risk
changing government policy—see
Sovereign risk
environmental—see Environmental
risks

Risk management
financial—see Financial risk
management

Risk management process, 55-60

director’s liabilities, 57—see also
Directors

due diligence, 58-59—see also Due
diligence

identification of risks, 55, 56-57

indemnities, 59—see also Indemnity

warranties, 59—see also Warranties

Risk sharing, 61-68—see also Risk
management process
consumer protection statutes, 63-64
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Risk sharing—continued
environmental matters, 31-33
government requirements, 66-68
investigations, 62-64

clients’ responsibilities, 65-66
consultants’ role, 65
parent corporation’s liability, 63
quantifying environmental risk, 61-62

Royalties, 243-287
assessing value, 257, 263, 264-266
auditing, 254
calculation
overseas, 272-275
control by payee, 252
deductions, 267—see aiso Wellhead
value .
costs of capital, 269-270, 281-282
cost of fuel gas, 272
costs and expenses, 267-268
depreciation, 269
equity capital, 270-272, 280-281
overheads, 268-269
definition of terms, 247-249, 267
“net profits’’, 257-258
“‘net smelter returns’”’, 246, 249,
259-261
“‘realised value”, 259
“wellhead value”’, 248, 263, 264-266,
278
dispute resolution, 254-255
documentation, 244, 257-261
drafting deeds, 255
need for precision, 245-249
Minister’s power to determine, 263-264
production-sharing, 275
protection of payee, 253-254
caveats, 253-254
mortgages/charges, 254
registration, 254
rates, 263
taxation, 256-257
timing of calculation, 251-252
types, 249-251
wellhead—see Wellhead value

Rule against perpetuities, 230-231,
232, 233, 240

Safety provisions, 431, 433

Securities, 107—see also Futures,
Gaming contract
consequences, 116
definition, 115-116

Sovereign risk, 135-193
binding the legislature, 159-165,
176-182
Commonwealth agreements, 142-145
contracts with the Crown, 140-142
definition, 136-140, 166-169
estoppel, 150-154

executive necessity (doctrine), 145-150,
182-193
definition, 182
government-owned corporations,
184-193
expropriation, 171
legislative sanction of government
agreements, 154-158, 176-182
public interest, 145-150
State Agreements, 154-158, 176-182
State versus federal powers, 169-170

Standards
environmental, 416, 417

State government
environmental responsibility, 411

Sustainable management, 54, 424

Swaps, 76, 105-106, 122—see also
Derivatives
cross-currency, 79-82

Swaptions, 106—see also Options,
Swaps

Tailings, 288-332
categories, 321
compensation, 329
definition, 288, 292, 304, 308, 327
environmental liabilities, 296-299
environmental requirements, 331-332
gold, 321-332
treatment, 321-324, 326-327
legislation
New South Wales, 310-311
Northern Territory, 305-307
Queensland, 311-312
Victoria, 307-310, 324-326, 327-332
ownership, 293-295, 307, 311-312, 328,
329
planning, 330-331
retreatment project, 299-302
site rehabilitation, 295-296
taxation, 295-296
type of property, 289-293, 303, 307,
308-309, 327-328
uranium, 316-318, 320

Taxation

royalties, 256-257

New Zealand, 431-432, 433
Trade practices

restrictive trade practices agreements,
234-236, 240

Trust, 238, 239, 240

Uranium, 312-318, 320—see also
Tailings

Valuation of mineral assets, 334-357
assessment of value, 342-344, 347, 354,
356-357
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Valuation of mineral assets—continued Warden, 381-390

director’s obligations, 354-356

proposed code, 334-336, 344, 345-346,

349-353
regulation, 347
“expert”, 341-342, 346-347
reasons, 336-337
reports, 338-341
Vendor
environmental matters—see Risk
sharing
special conditions, 44-52
liability for environmental damage,
11-12
warranties, 47-48
Vicarious liability
environmental damage, 11

Wagering—see Gaming contract

Warrant
type of option, 107

Warranties
environmental matters, 19-33, 59

discretion, 387, 389-390

public interest concerns, 383, 384, 390

role, 382-388

Waste—see also Tailings
defined, 46, 305
rock, 318
treatment
Northern Territory, 320

Wellhead value
continuity of royalty interests, 279
cost allocation, 284-285
cost of capital, 280-282
costs upstream, 283-284
depreciation of capital, 279-280
forward sales, 282-283
government taxes, 282
head office overheads, 284
leasing costs, 282
non-arm’s length sales, 285
project financing, 280-282
take-or-pay provisions, 282-283
unrecouped deductions, 283





