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‘The Torres Strait Regional Authority (TSRA) Acting
Chairman, Mr Aven Noah ... welcomed the [Akiba] decision
handed down after ten years of legal proceedings as a
significant victory for the original claimants, the people of
the Torres Strait and the future application of native title
Australia wide.”!

‘The recognition in Commonwealth law that our people
have native title rights over the sea, as determined in the Blue
Mud Bay case is important but disappointing.’2

The two quotes above indicate the two perspectives
informing this article. On the one hand, native title presents
exciting opportunities in the coastal marine environment.
The recent decision of the High Court in Akiba on behalf of
the Torres Strait Regional Sea Claims Group v Commonwealth of
Australia [2013] HCA 33 (“Akiba’) related to the largest native
title determination to the sea in Australia’s history.® It was
also the first time that commercial fishing rights have been
recognised in a litigated native title determination.* On
the other hand, the doctrine of native title is known for its
limitations and complexities and, in relation to the marine
environment in particular, it can only be non-exclusive
due to the rights of the public to fish and navigate and the
international right of passage.® As expressed above, in the
context of the earlier native title decisions relating to Blue
Mud Bay in the Northern Territory (Gumana v Northern
Territory (2005) 141 FCR 457 (‘Gumana’) and Gumana v
Northern Territory (No 2) [2005] FCA 1425), native title has
been ‘important but disappointing’.

A different paradigm is needed to consider Indigenous
governance of sea country.® We need to ‘change tack’ and
promote a discussion that straddles Indigenous rights
(including native title) and governance and environmental

law and governance. In this space, native title rights are
complementary but are not the focus. Rather, they are one
of a number of blocks to build upon. Most importantly,
the approach needs to be flexible and allow for the diverse
aspirations of Indigenous communities to be at the fore.” In
saying this, it is vital to acknowledge that it is superficial to
consider sea country separately from country, given that they
are intimately interconnected.® However, the differences
in the way that Eurocentric laws have treated the marine
environment necessitate this separation:

The lack of formal title on sea makes things complicated,
and while people might understand that Yolngu have sea
country interests, it is largely seen as a ‘common’ with no
group having primacy over others.

This new paradigm should, in the short term, work towards
increasing involvement of Indigenous communities in
management of sea country while, in the long term, work
to highlight the superficiality of the country/sea country
distinction and move forward to consider ways of integrating
land and sea management. This ‘two-step’ approach can be
seen already in Australia as communities who often already
have successful terrestrial management models, first work
towards involvement in sea country and then towards
integrated management of both areas.

Conversations about Indigenous management of sea country
are taking place around Australia in many contexts."’ They
are taking place in an innovative inter-disciplinary space with
contributors from a wide variety of Indigenous communities,
as well as academics, government and representatives from
other sectors such as the commercial fishing industry and
environmental groups.'? Yet, there is a distinct lack of legal
commentary in this broader conversation.™ This is not to
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say that ‘law” has all the answers; far from it. Rather, it is to
suggest that law can facilitate as well as regulate in this area.
Further, and more importantly, itis also to suggest that there s
crucial work to be done in exploring the relationship between
legal mechanisms and other approaches to governance of
sea country and the relationship between Indigenous rights
and environmental regulation. It is an exciting time as we
are seeing an explosion of different mechanisms to promote
Indigenous involvement in sea country, but it is vital at this
stage to unpack all these mechanisms to ensure we know
how they fit together and to understand what vulnerabilities
there may be if one or more are amended or even removed.
This is particularly true at this point in time when changes in
government can lead to shifts in policy direction.

This article seeks to suggest a new direction for the
conversation about Indigenous governance of sea country
from alegal perspective. It draws together diverse issues such
as ‘governance and law’; ‘regulation and rights’; international
law relating to Indigenous rights over resources; and the
impact of ‘new environmental governance’. It also considers
more well-trodden areas, from a legal doctrinal perspective,
such as native title and ‘land’ rights legislation. This mixture
of issues, which cross legal and non-legal lines, presents
challenges to legal scholars, lawyers and law students.
However, moving beyond doctrinal law is a crucial part of
engaging ‘law’ in this conversation. This particular article
does not intend to interrogate the relationship between law,
governance, rights and regulation on a theoretical level.
Rather, it seeks to provide an overview of these multiple
layers, encourage consciousness of their integration and
foreshadow that sea country governance in Australia is a key
ground for further research (particularly empirical research)
into this broader emerging area. The aim of the article is to
explore ‘the way forward” in terms of how legal researchers
might analyse and think about sea country governance.

The article is arranged in three parts. First, an introduction to
‘governance’ and, more specifically, Indigenous governance
within the environmental context is provided. Second, an
overview is given of what rights have been recognised in
sea country pursuant to ‘law’ (native title and ‘land” rights
legislation), but also what rights have not been recognised
and how both categories are useful going forward. Part
IT will have a particular focus on the Akiba decision given
it is the most recent sea country determination and has
recognised the largest area and variety of rights." Finally,
Part III considers an example of a broader marine governance
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structure that is already operating in Australia: the Dhimurru
Sea Country Indigenous Protected Area. This is located
in north-east Arnhem Land in the Northern Territory and
was the first Sea Country Indigenous Protected Area to be
proclaimed in Australia. We will consider this case study as a
practical example of the relationship between legal and non-
legal mechanisms.

| Indigenous Governance within the
Environmental Governance Context

Broadly, governance means ‘influencing the flow of events’."®
The concept of governance can be seen in many areas
such as corporate governance and international (or global)
governance. Governance is different to ‘government’, which
relates to a “political authority/state auspice’, governance
‘transcends the state to include civil society organisations
and the private sector’.’® The term governance is ‘vague
and amorphous’ and the relationship between law and
governance is complex, interconnected and subject to varied
interpretations.” Law can be a tool of governance and so
can non-legal mechanisms such as non-legally binding
agreements or community norms. In this way, governance
can be seen as an overarching concept incorporating
both legal and non-legal mechanisms. New approaches
to governance, which we will briefly explore in this Part,
encourage innovations such as increased participation by a
diverse range of groups in decision-making processes. These
new approaches often ‘co-exist” with legal mechanisms and
we are now seeing emerging scholarship on the “varieties of

coexistence’.'®

For the purposes of this article, attention is drawn to the
distinction between the legal rights that have been formally
recognised to sea country (such as through native title and
‘land” rights legislation) and other mechanisms that have
evolved to make decisions about sea country management
as part of the movement towards participatory governance.
In this way, similarly to the work of Professors David Trubek
and Louise Trubek, this article uses ‘stylised concepts’ of law
and broader governance mechanisms.' It contrasts ‘top-
down control” through use of statutes and litigated decisions
(law’), with ‘a wide range of alternative methods to solve
problems and affect behaviour’ (broader mechanisms of
‘governance’).?’ Two quotes, both from the Dhimurru
Indigenous Protected Area Sea Country Plan, demonstrate
this division in the sea country context:



While we hope cases such as the Blue Mud Bay sea rights
case will ultimately strengthen our legal tenure over the
shoreline, river beds, reefs and parts of the open ocean, we
are seeking to strengthen our surveillance and enforcement
capacity to address the disrespectful actions of a few.?'

As Yolnu people, we will continue to struggle to align our
ownership and control of sea country with tenure similar
to the Aboriginal Land Rights (Northern Territory) Act 1976.
While Dhimurru [the relevant Aboriginal Corporation]
and this plan is not the vehicle for that struggle, Dhimurru
hopes to play a role in developing relationships and access
agreements with recreational fishers that respect Yolnu rights
in sea country and help develop a sustainable recreational

angling industry in the region.?2

Both of these quotes demonstrate the importance of law (the
Blue Mud Bay case and Aboriginal land rights legislation)
but also the broader governance mechanisms that, in these
examples, may facilitate opportunities beyond law. For
example, strengthening of surveillance and enforcement

capacity and developing relationships with recreational
fishers.

The relationship between law and governance about sea
country is also influenced by the prominence of ‘rights” in
this context. Indigenous rights can be formally recognised
through Australian law and can also be seen as emerging
customary law in the international law sphere, but
simultaneously, they are recognised within Indigenous
communities through Indigenous legal systems.?® They are
also collective, rather than individual rights.24 Further, in
relation to recognition by domestic and international law,
these rights have come through a particular historical context
of ‘gradual and, in many cases, grudging recognition’.?
As has been identified by Professor Bronwen Morgan, the
relationship between rights and regulation is another area
where we are seeing scholarship emerging in a broad variety
of contexts.?® In the case of Indigenous peoples’ involvement
in sea country, we are also considering the relationship
of rights and regulation across two different spheres -
Indigenous rights and environmental regulation.

Briefly, the author suggests that law and governance are
operating in a complementary way with respect to sea
country in Australia, where ‘each is operating at the same
time and contributing to a common objective but the two have

not merged’.”” However, the ‘common objective’ referred to
above needs to be considered in light of Indigenous legal
rights to marine areas, the comparative security that these
rights entail (compared to other mechanisms) and the broader
historical context and nature of such rights.28 Further, there
may also be elements of a ‘transformative’ relationship where
law provides a ‘safety net’ (the rights) and then governance
provides broader opportunities.” Yet, as we shall see, the
‘law’ safety net is not Australia-wide and cannot be accessed
by all Indigenous communities. A question of normative or
threshold content of Indigenous marine governance also
arises which needs to be explored going forward (as will be
further considered in Part III of this article).

As explained in the introduction, this article does not seek
to engage in a deeply theoretical exploration of governance
or its relationship to law, rights and regulation. Rather, it
seeks to provide an overview of the multiple layers of sea
country governance. With this in mind, Part I provides
an introduction to Indigenous governance within the
environmental governance sphere. In this context, the article
refers back to the use of the term ‘governance’ broadly to
include both legal and non-legal mechanisms. It will give a
brief outline of Indigenous governance, but will move quickly
to consider the environmental context with a focus on the
intersections between Indigenous participation in decision-
making and ‘sustainable development’. Such an introduction
is important because, in order to analyse the current legal
and non-legal mechanisms operating in Australia, one must
have an understanding of the broader context in which
they sit. These issues are considered with reference to the
United Nations Declaration on the Rights of Indigenous Peoples
(‘UNDRIP')® signed by Australia in 2009. Although this is
a non-binding declaration, it has strong moral value and
its focus on ‘participation, engagement and consultation’
provides a useful frame within which to discuss Indigenous
management of the environment.”'

A ‘Good Governance’ and the UNDRIP

The UNDRIP contains an overarching provision relating
to governance. Article 46 requires that the UNDRIP
be interpreted in accordance with principles of ‘good
governance’. The meaning of good governance is varied,
and depends on the type of governance and the parties
involved.* For Indigenous people, governance can be
‘particularly challenging because it involves working
across Indigenous and western ways of governing’.*® In
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light of this, “people from different cultures have their own
ways of judging what is “good” governance or not, [and]
problems can arise when one society or group imposes
their view of what is “good” governance onto another’.3*
However, it is generally accepted that good governance
mechanisms are participatory. In the Australian context,
the Indigenous Community Governance Research Project®®
identified several characteristics that help produce effective
Indigenous governance, which included genuine decision-
making power, practical capacity and participation.®

The UNDRIP also provides more specific articles relating to
decision-making. Article 18 states that Indigenous peoples
have the right to participate in decision-making ‘in matters
that would affect their rights’. More specifically, Articles 26
and 32 provide that Indigenous peoples have the right to
lands, territories and resources that they have traditionally
owned and the right to determine and develop priorities
and strategies for the development or use of these lands,
territories and resources. Article 29(1) states:

Indigenous peoples have the right to the conservation and
protection of the environment and the productive capacity of
their lands or territories and resources...

As noted by Professor Megan Davis, the ‘cornerstone’ of the
UNDRIP is the right to self-determination and the UNDRIP
itself is a “very clear exercise in translating the right to self-
determination from international law into the domestic
context’.” Self-determination can be linked to rights to protect
the environment for future generations and to development
in accordance with Indigenous communities’ ‘own needs and
interests’.3® There is obviously the potential for divergence
between ‘conservation and protection’” and ‘productive
capacity’, and these themes demonstrate the complexity of
Indigenous governance within the environmental context.

B Potential For Tensions: Indigenous Peoples’
Aspirations and the ‘Environmental Agenda’

The western concept of nature conservation has historically
been linked to concepts of ‘wilderness’ and ‘separating
‘conservation

nature from humankind’.*® Historically,

measures’ have also often involved the evictions of
Indigenous inhabitants.** Aside from the historical impact
Western environmental-consciousness has had, the reality
is that the ‘environmental agenda’ and the aspirations of

Indigenous peoples do not always match.*" Professor Ciaran
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O'Faircheallaigh stated, in the context of two Australian
debates (to which we will return) that:

Aboriginal leaders such as the Kimberley’'s Wayne
Bergmann and Cape York’s Noel Pearson say Green groups’
determination to maintain “wilderness” areas - distant
from the comfortable suburbs in which most of their
supporters live — are depriving Indigenous people of the
economic opportunities they need to end poverty and social

marginalisation.*?

There are examples around the world of Indigenous peoples
‘resisting creation of national parks and other conservation
initiatives’.*®> Of course, reasons for resisting what are
broadly defined as conservation initiatives are complex and
can often relate to a lack of consultation. Further, as is the
case in all communities and is depicted in both examples that
follow, Indigenous people within communities will have a
wide variety of opinions.

Two highly politicised Australian examples of the potential
for tension between Indigenous peoples’ aspirations and
the ‘environmental agenda’ are the Wild Rivers debate in
Queensland and the negotiations and litigation associated
with James Prices Point in Western Australia.** Broadly, the
Wild Rivers debate related to the enactment of conservation
legislation that limited certain development activities in
particular zones.*® James Prices Point was the location of a
proposed ‘gas hub’ off the coast of the Kimberley in far north
Western Australia which raised issues of environmental
impacts but also development opportunities for the
Indigenous community.*® Both of these examples involved
some Indigenous community members demonstrating
broad support for the ‘environmental agenda’, and
others supporting development (or the opportunity for
development).

The use of parenthesis in relation to ‘environmental agenda’
is deliberate. Of course, one must always question who is
defining that agenda in each context. In the Wild Rivers
debate, Indigenous leader Noel Pearson stated that: ‘[w]
e believe that there is a way forward for conservation,
development and Aboriginal land rights’, but in respect
to the proposed legislation he expressed his view that
it was ‘concocted by green groups in Brisbane in return
for green preferences’.* O'Faircheallaigh observes that
‘conflict between Indigenous (“Black”) and environmental
(“Green”) groups is a growing feature of Australia’s political



landscape’.*® One potential concern raised by this ‘conflict’ is
that, if the legitimacy of Indigenous governance in the wider
community rests on certain ‘environmental values’, such
conflicts could negatively impact on future opportunities for
Indigenous governance.

Professor Benjamin Richardson states that ‘[w]hatever
approach is taken to empower [IJndigenous peoples...
it is not to be interpreted as a freedom to engage in
unsustainable uses of the environment’.* Returning to Noel
Pearson’s comments, and also noting the overwhelming
support of the Premier of Western Australia for the James
Price Point development, the factors at play in both of
these situations were not about “unsustainable uses of the
environment’. Rather, they were highly complex debates
about participation, representation and competing meanings
of “sustainable development’. Benjamin Richardson goes on
to note that ‘[n]evertheless, international environmental law
affirms the need for effective participation of [Indigenous
peoples in determining how to achieve sustainability’.?°
Where effective participation measures are in place, we
see examples in Australia of the environmental aspirations
of Indigenous communities aligning, through a process of
consultation and negotiation, with local environmental
groups. As noted in the Dhimurru Yolpuwu Monuk Gapu
Wiéna Sea Country Plan:

There are several non-government organisations with an
environmental focus that either work or have interests in the
Northern Territory.... We share many goals and aspirations
for marine conservation and management with these non-
government organisations.... A shared approach to many
issues should be possible...%!

C Sustainable Development and Indigenous
Participation in Environmental Decision-
Making

It is vital to consider the relationship between participation
of Indigenous people in environmental decision-making
and the concept of ‘sustainable development’. The language
of environmental law and policy is now firmly focused on
‘sustainable development’. This started at an international
level in the late 1980s and has filtered down to the domestic
level in Australia.>® The phrase was popularised by the 1987
Brundtland Report that defined sustainable development as:
‘development that meets the needs of the present without
compromising the ability of future generations to meet

their own needs’.>* Exactly what ‘sustainable development’
means is widely debated, but its aspirations have heavily
influenced ideas of environmental governance.®®

Prior to the UNDRIP, a number of key international
environmental law documents noted the importance of
Indigenous peoples in achieving sustainable development.
The 1992 Rio Declaration on Environment and Development, one
of the key documents relating to sustainable development
to this day, declared that Indigenous people have a vital
role in environmental management and that nations should
recognise and support their effective participation.®® There
is only one reference to sustainable development in the
UNDRIP. The reference is in the preamble and reads:

*...respect for indigenous knowledge, cultures and traditional
practices contributes to sustainable and equitable development

and proper management of the environment...”>’

The dual themes of ‘sustainable’ and ‘equitable” development
bring us back to the right to conserve and the right to
development.

In recent decades, the focus on sustainable development has
led to two related changes in environmental governance,
including in marine governance. First, a move away from
‘fortress’ style conservation as the only form of effective
conservation: ‘fortress’ style conservation involved the
declaration of large areas as protected areas in which
scientific research and recreation were the predominant
activities.?® Second, and interconnected to the first change, a
move towards community participation in decision making
about environmental management. Historically, western
governments have had a ‘command and control” approach
to environmental governance.* The ‘command and control’
approach involved the government setting environmental
targets, monitoring compliance with those targets and
then penalising wrongdoers if the targets were not met.
However, in the last decade, criticisms of the ‘command and
control” approach have led to a call for new approaches to
governance.®’ Environmental decision-making can now be
said to involve participation of, and collaboration between:
governments; community groups; Indigenous peoples;
academics; and local, national and international non-
governmental organisations. Such participatory decision-
making can be undertaken in a variety of forms including,
for example, joint or co-management arrangements.

Vol 17 No 1, 2013



Recently, the Australian government has played a key role
in pulling together the themes of sustainable development
and participatory environmental governance by promoting
Indigenous land and sea management on the international
stage. The World Indigenous Network (“WIN’) Conference
was held in Darwin in May 2013.5" The WIN was launched at
the United Nations Conference on Sustainable Development
("“Rio +20" — marking 20 years since the Rio Declaration’) in 2012
by the then Australian Prime Minister, Julia Gillard and
representatives of Brazil, New Zealand and Norway.®? The
aim of the WIN is to ‘bring together Indigenous Peoples and
Local Communities” land and sea managers to share stories,
knowledge, cultural experiences and ideas to better manage
ecosystems, protect the environment and support sustainable
livelihoods’.®® As well as bringing land and sea managers
together at the conference, the WIN program includes
exchanges between countries to share ideas and experiences.?

At the close of the conference, the Australian government
‘handed over’ the management of the initiative to the United
Nations Development Programme Equator Initiative ('Equator
Initiative’).%® The Equator Initiative aims to bring together
the United Nations, ‘governments, civil society, businesses
and grassroots organizations to recognize and advance
local sustainable development solutions for people, nature
and resilient communities’.?® In working towards this, the
Equator Initiative recognises the success of initiatives, creates
opportunities to share knowledge about these successes,
informs policy about community action in the environment
and develops capacity to ‘scale-up’ the impact of local
initiatives.’’ This gives Indigenous communities in Australia
a chance to be part of a larger discussion, to gain and share
ideas about management of sea country. The WIN could be
said to be a form of ‘network governance’, with the aim of
linking communities together to transfer knowledge and
build capacity.®

The UNDRIP underpins the proactive work of initiatives such
as the WIN, by providing that nation states ‘shall establish
and implement assistance programs for [I[ndigenous peoples
for such conservation and protec’rion’.69 Despite this, the
extent to which Indigenous participation will be recognised:

. is open to debate with a spectrum of rights possible,
running form the narrow right to share fisheries, to a
broader bundle of collective rights such as the right to
habitat protection and to be involved in regional planning
and international allocation agreements.”®
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In the domestic context, the ‘spectrum of rights’ possible
continues to be highly influenced by, and linked to, those
rights already recognised through legal instruments such
as native title. This is why, as identified above, attention is
drawn to the division between the legal rights, that have been
formally recognised to sea country, and other mechanisms
that have evolved to make decisions about sea country
management as part of the movement towards participatory
governance. Part II will provide an overview of the legal
rights that have been recognised in sea country. It is crucial
to understand these legal rights as they provide us with clues
regarding some of the challenges we may face when trying to
implement a new paradigm. The corollary to this is that they
also provide secure rights which many broader non-legal
mechanisms currently rest upon and may not exist without.

Il Overview of Legal Rights that have been
Recognised in Sea Country

In Australia, the two legal mechanisms that have yielded
the broadest range of rights to marine areas are native title
and ‘land’ rights legislation in the Northern Territory. There
is much academic commentary in the area of native title
rights to the sea (both before and after the first recognition
of native title rights to the sea in Yarmirr v Commonwealth
(2001) 208 CLR 1 (“Yarmirr’)) and in relation to the intertidal
rights recognised pursuant to land rights legislation in the
Northern Territory.”" This Part provides an overview of
what legal rights have been recognised, but its analysis is
primarily focussed on what we can take from these cases
going forward. In considering this, the section asks: what has
been recognised, what has not been recognised and what can
we learn from both?

Before launching into these questions, two issues should be
noted for completeness. First, more specific rights to marine
areas, such as the right to manage registered sacred sites or
to fish ‘in a traditional manner’, have also been recognised.”
These rights also form part of the legal mechanisms that
underpin Indigenous management of marine areas. This
article focuses on the broader rights that have been recognised
through the two legal mechanisms identified. However, it
must be acknowledged that these more specific rights are
important, particularly where broader rights have not been
recognised. In fact, the case study in Part III of this article
demonstrates the vital role that these specific rights can play
where there is no recognition of broader rights.



Second, this article considers only the Aboriginal land rights
legislation from the Northern Territory. All Australian states,
other than Western Australia, have land rights legislation.”
The land rights legislation in the Northern Territory, which
was implemented by the Aboriginal Land Rights (Northern
Territory) Act 1976 (Cth) (‘ALRA’), is the most comprehensive
land rights legislation in Australia. Further, as we shall see,
it is the only legislation that has incorporated a separate
mechanism for sea country. There is further work to be done
in considering whether sea rights may be claimed in other
jurisdictions pursuant to land rights legislation.

A Land Rights Legislation in the Northern
Territory

The Aboriginal Land Act 1978 (NT) (‘AL Act’) was enacted
pursuant to the ALRA. The basis for this Commonwealth
legislation was the recommendations of Justice Woodward
in the 1974 Report into Aboriginal Land Rights. In relation
to sea country, Justice Woodward recommended that a
buffer zone of up to two kilometres (from low tide) of sea
water could be ‘closed’ to protect Aboriginal land.”* In his
report, Justice Woodward noted that: ‘[c]ertainly Aborigines
generally regard estuaries, bays and waters immediately
adjacent to the shore line as being part of their land’, but
stated that an ‘“arbitrary figure, in this case two kilometres,
had to be arrived at’.”® When the original Bill was introduced
to Commonwealth Parliament it contained such a buffer
zone, however, there was a change of Government and an
amended bill did not provide this buffer zone.”® Instead, the
legislation provided powers to the NT Government to make
reciprocal laws regulating or prohibiting the entry of persons
into waters that were within two kilometres of Aboriginal
land.”” In response, the AL Act provided for ‘sea closures’ out
to two kilometres and these sections are still in the current
legislation.”® Yet, although the sea closures would appear
to have great potential, they have not had a widespread
impact on Indigenous rights to sea country. There have been
nine applications for sea closures with two being declared
(both are located off the coast of Arnhem Land: Milingimbi,
Crocodile Island and Glyde River and Howard Island/
Castlereagh Bay).”

Pursuant to section 12(1) of the AL Act, the Administrator
may:

. close the seas adjoining and within 2 kilometres of
Aboriginal land to any persons or classes of person, or for

any purpose other than to Aboriginals who are entitled by
Aboriginal tradition to enter and use those seas and who
enter and use those seas in accordance with Aboriginal
tradition.

The legislation does not provide for a specific reason for
a closure to be granted, but does require identification of
the ‘purpose’ for which it is closed.® It also provides that
the Administrator may (or shall in certain circumstances)
refer the sea closure application to the Aboriginal Land
Rights Commissioner for investigation into a number
of matters.®’ These include whether ‘in accordance with
Aboriginal tradition, strangers were restricted in their right
to enter those seas’” and ‘whether the use of those seas by
strangers is interfering with, or may interfere with, the use
of those seas in accordance with Aboriginal tradition by the
Aboriginals who have traditionally used those seas’.8? The
Administrator must also inquire into issues such as whether
any person would be disadvantaged by a closure and the
commercial, environmental and recreational interests of the
public in the area.®®

A significant limitation of the legislation is that persons
who hold current fishing licences are exempt.®* Dr Anthony
Bergin suggests that only ‘recreational fisherman, future
applicants for commercial fishing licences or touring
yachts” would be subject to the closure.®® Further, a report
produced for the National Oceans Office stated that there
are no enforcement mechanisms as the sea closures do not
‘empower local Traditional Owners to manage the area or to
control access by others, other than by reporting incidents to
the police’.# In this vein, it has also been identified that sea
closures do not ‘necessarily confer management resources
or support to local Aboriginal people” and therefore, do not

‘bring good management’.?’

However, the Northern Territory legislative regime provides
further rights in relation to the intertidal zone. The intertidal
zone is land between the high and low water mark. In areas
of northern Australia it can stretch for vast distances and
contain rich fishing grounds. Northern Territory of Australia
v Arnhem Land Aboriginal Land Trust (2008) 236 CLR 24 (the
Blue Mud Bay case) concerned the definition of “Aboriginal
land” under the ALRA. Specifically, whether intertidal
land was Aboriginal land and therefore, whether a person
holding a fishing licence could fish in those waters without
permission of the Aboriginal Land Trust.®® The High Court
confirmed that fishing licences did not authorise the holders
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to fish within Aboriginal land and that the intertidal zone
was included in the definition of ‘Aboriginal land’.®® This
decision gave clear rights to exclude others and created
“unprecedented opportunities’ for the traditional owners to
become involved in marine management.® As we will see in
the case study in Part III, the area over which the Blue Mud
Bay case was decided is now incorporated into the Dhimurru
Sea Country Indigenous Protected Area.

The rights granted in Blue Mud Bay are much stronger,
in terms of exclusivity, than we have seen in native title.
However, it is only related to the intertidal zone. The Blue
Mud Bay case also had a related native title claim under the
Native Title Act 1993 (Cth) (‘NTA’) which this article referred
to at the beginning. In Gumana v Northern Territory (2005) 141
FCR 457 (‘Gumana’), non-exclusive rights to the sea (as well
as the intertidal zone) were recognised.” The introduction of
this article focussed on the relationships between legal and
non-legal mechanisms; however, these cases demonstrate
that there are also relationships between different legal
mechanisms to be considered.

B Native Title

The NTA provides that native title can be claimed over both
land and waters.%?> Waters are defined to include the sea, a
tidal inlet, a bay, an estuary, a harbour, the bed or subsoil
under, or airspace over any waters and the shore (the shore
is between the high water and low water mark).”® Pursuant
to section 6, the NTA applies to coastal sea and to any waters
over which Australia asserts sovereign rights under the Seas
and Submerged Lands Act 1973 (Cth).** One of the general
requirements of the NTA is that the rights have to ‘find their
origin in pre-sovereignty law and custom’.*® Claims made
with respect to some waters have raised a different scenario
which Justice Finn in Akiba v Queensland [No 3] (2010) 204 FCR
1 ("Akiba FC’) called the “progressive acquisition of territorial
jurisdiction’.?® Justice Finn held that the determination
of native title rights should be made at the time in which
Australia acquired the area.”’

There have been four key litigated native title cases relating
to the sea: Yarmirr, Lardil Peoples v State of Queensland [2004]
FCA 298, Gumana and Akiba.%® All of these cases have been
in the northern waters of Australia. Broadly, these cases
have recognised non-exclusive native title rights to areas of
sea. It is important to recognise that non-litigated outcomes
through consent determinations and Indigenous Land Use
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Agreements ('ILUAs’) have also yielded non-exclusive rights
over waters.”® This section will focus on Akiba as it is the
largest sea claim in Australia’s history and demonstrates the
most diverse range of rights, including the first recognition
of commercial rights.'” In this regard, it will be necessary
to concentrate on Akiba FC, as much of the sea claim was
decided at trial and not challenged. As we will see, the only
issues that came before the High Court were commercial
fishing rights and reciprocal rights. However, prior to ‘diving
into” Akiba FC, a brief introduction to Yarmirr is required as
it was the first recognition of sea rights and has had a strong
continuing influence on the development of native title law.

Yarmirr established that native title rights to the sea could
not be exclusive.'”" This was because native title rights could
not be inconsistent with the public right to fish and navigate
or the international right of free passage.'®> Recognition of
non-exclusive rights essentially means that rights to control
access to the exclusion of others will not be recognised. The
language of exclusive and non-exclusive rights has been
created in the native title space. It also represents some of the
broader elements of the Eurocentric views of the marine area
that must be ‘worked through’ in assessing the options for
Indigenous involvement in marine governance. However, as
Justice Finn recognised in Akiba FC, just because a native title
right is not recognised does not mean it is ‘extinguished”:

The native title society can continue to acknowledge and
observe its laws and customs. What it cannot do, absent
common law recognition, is enforce in the Australian legal
system such rights and interests possessed under those laws

and customs...."%

This quote is particularly important to note as we consider
what rights were recognised in Akiba FC and what rights
were not. The rights that were not recognised are not
‘extinguished’;'® but they can be used to inform discussions
about Indigenous involvement in management of sea
country.

(i)  The Rights Recognised in Akiba FC

When the Akiba FC claim was originally lodged in 2001,
it appears from the reasons for judgment that rights to
exclusive possession were sought.'”® However, the claim was
amended to seek non-exclusive rights.' The claim related to
an area of 44,000 square kilometres of sea in the Torres Strait
(at the tip of far north Queensland) which included beaches,



reclaimed areas and intertidal zones.'” There were three
groups of rights claimed. These were rights to:

1.  enter, remain, use and enjoy;
access and take resources (and to a livelihood based
upon accessing and taking); and

3.  protect resources, habitat and places of importance.'®

Resources included all living and inanimate things that
‘are within or comprise’ waters, other than minerals and
petroleum.'® This includes sea water. In upholding this
aspect of the definition, Justice Finn particularly noted
that: ‘[i]n a country prone to water shortage we now have a
burgeoning desalination industry and an appreciation that
one of the great “resources” of the sea is sea water itself’.""
The applicants also claimed ‘reciprocal rights’” between
people in different societies. Justice Finn held that while
there was one society in the Torres Strait, the members of
this society did not hold the rights communally.""" Rather,
laws and customs determined who could exercise interests
in particular areas.'? Reciprocal rights, therefore, were
rights involving relationships between native title holders
in different areas that allowed various forms of ‘reciprocal’
use."" Justice Finn held that although he was satisfied such
relationships existed and created rights and obligations,
they were not rights “in relation to land and waters” as was
required by section 223 of the NTA."'* Therefore, they could
not be recognised. This finding was cross-appealed by the
applicants to the Full Federal Court and appealed to the
High Court, but was unsuccessful at both instances. The
rights and obligations in relation to these reciprocal rights
can, of course, still continue."” They provide an interesting
context to consider the interconnections between different
communities and how these could be represented in broader
marine governance mechanisms.

At trial, Justice Finn found non-exclusive rights to access,
use and take resources for any purpose, subject to traditional
laws and customs, over approximately 37,800 square
kilometres.""® For ‘any purpose’ included commercial
purposes. With respect to livelihood, Justice Finn rejected
the applicants’” arguments that there were laws and customs
relating to livelihood."” Further, he stated that ‘a right to
livelihood...is no more than a doubtless hope or expectation
founded upon the traditional rights to access and take’, and
that such a right is actually encompassed within a right to
take."® Justice Finn also rejected the ‘rights to protect’,

noting that they were the most contentious rights claimed.""
This article now turns to consider the findings in relation to
those “contentious’ rights to protect and the first recognition
of commercial native title rights.

(i)  The ‘Rights to Protect’

Justice Finn stated that the claimed ‘rights to protect’ had
‘elusive content’."?® However, Justice Finn did acknowledge
that there was evidence that the ‘Islanders engaged and
do engage in resource conservation measures and have an
awareness of the intergenerational need for this’."?' This
links to the themes of sustainable development discussed
in Part I. Justice Finn also noted that there was evidence of
‘lawful remonstrations’ against outsiders who were engaged
in practices that might deplete resources or cause habitat
harm.'?? It was also stated that:

In oral evidence the Islanders were questioned about a
range of hypothetical actions taken by others which were
detrimental to the marine environment (eg breaking crayfish
houses) or else were otherwise an affront to them and their
ways (eg shooting or netting dugong). The responses were
understandable and predictable but they hardly betrayed
the existence of traditional rights of the types claimed. At
best they reflected the need for some responsive but lawful
action to be taken, the object of which was to avert, or to

bring to an end, the offending conduct.'?®

The main focus of Justice Finn’s decision was that these rights
appeared to be based on having exclusive territorial control.
Justice Finn stated that the rights were an ‘unelaborated
entitlement’ to do whatever is appropriate to protect.’?*
While the applicants did concede that they did not seek
such territorial control, Justice Finn held that rights claimed
cannot be emasculated and dismembered so as to create
different rights to secure recognition.’®® It was held that the
rights to protect claimed in this case were ‘far removed’ from
non-exclusive rights to maintain and protect that have been
claimed in other cases that involve protection of particular
areas (such as sacred sites) or particular practices (such as
checking for damage).'® In this context, Justice Finn noted
he was having difficulty understanding what “protect’ meant
including what “places of importance” were for the purposes

of this case.'?’

Native title rights to protect are a concept that requires
further analysis. While the case of Sampi v Western Australia
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(2010) 266 ALR 537 identified examples that Justice Finn
regarded as ‘far removed’ from those being claimed here,
that case also indicated that rights would not be rejected on
the basis that they ‘lacked sufficient precision’.?® This article
does not intend to undertake this analysis (which needs to
go beyond sea country), but does seek to highlight that the
rights to protect claimed and evidence presented can be
considered through a different lens that is not limited by the
prescriptions of native title. In doing so, it provides another
avenue where we might seek assistance in defining what
may be included in Indigenous marine governance.'?® We
will return in Part III to discuss how these ‘rights to protect’
might be similar to some of the aspirations of the Dhimurru
Sea Country Indigenous Protected Area.

(iii)  First Recognition of Commercial Rights

As stated above, Justice Finn granted native title rights to
access, use and take resources for any purpose. Justice Finn
held that this included commercial purposes. This finding
was overturned by the majority in the Full Federal Court
and then became the main ground of appeal to the High
Court. Justice Finn’s decision was historic. It was the
first time we have seen native title rights to commercial
purposes recognised in a litigated outcome. These rights
are, however, subject to the relevant fisheries legislation.
It was not disputed at trial that the applicants would need
to secure the necessary licences to engage in commercial
fishing. This left Finn J to state that this question was

‘narrow and seemingly barren’."3

The High Court unanimously affirmed that commercial
rights could be recognised. The question came down to one
of whether the legislative regimes of the Commonwealth
and Queensland extinguished native title rights or merely
regulated them. The High Court decision does not require
the government to reallocate licences. However, it does
give the native title holders a seat at the table in relation
to the lucrative commercial fishing industry in the Torres
Strait. As the author has previously noted, this is not to
say that Torres Strait Islanders did not have a significant
role before.”™" Through the Protected Zone Joint Authority,
which manages both commercial and traditional fishing in
the Australian part of the Torres Strait Protected Zone, the
Torres Strait Regional Authority has ensured involvement of
Torres Strait Islanders in commercial fishing."®? Involvement
of Torres Strait Islanders in commercial fishing demonstrates
how Indigenous people can work within the Australian
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legal system (both with respect to fisheries legislation and
now also recognised by native title) to secure involvement in
marine management.

C Where Does That Leave Us?

Akiba is certainly an exciting step forward, particularly in
terms of the size of the claim and the new commercial rights.
However, in some ways, it still leaves us where we were before
- with non-exclusive native title rights to the sea. The Akiba
decision has certainly brought more national attention to
Indigenous rights in sea country in recent months. Although
the aim of this article is to suggest movement towards a
different paradigm where legal rights are not necessarily
paramount, there is no doubt that litigated decisions in
the High Court capture the nation’s attention more than
other Indigenous marine governance mechanisms.'® As
the author noted prior to the Akiba decision, regardless
of the outcome, ‘the decision should signal the start of a
timely reconsideration of the approach Australia has taken
to recognising Indigenous marine governance’.'* We have
in recent years seen the beginnings of broader marine
governance mechanisms. However, these mechanisms
are, more often than not, intertwined with the underlying
recognition of native title or rights under the ALRA. Part III
takes one case study and briefly explores the relationship
between emerging non-legal governance mechanisms and
‘legally recognised’ rights.

Il Case Study of an Indigenous Marine
Governance Mechanism Operating in
Australia: Dhimurru Sea Country
Indigenous Protected Area

The new mechanisms emerging to enhance Indigenous

participation in management of sea country vary

significantly. Availability of some mechanisms is limited

135 while others are Australia wide.

to specific jurisdictions,
However, the implementation of all mechanisms is heavily
impacted and influenced by local factors. This article does
not intend to undertake a review of all the Indigenous marine
governance mechanisms currently operating in Australia.
Rather, it seeks to provide an example that can further the
conversation about the relationship between governance
mechanisms in the context of sea country.'® Part III aims to
give a practical example that draws together the themes of
participatory governance and sustainable development from
Part I and the legal rights that were discussed in Part II. As



foreshadowed, the example is the Dhimurru Sea Country
Indigenous Protected Area ('IPA’). This case study has been
chosen as it demonstrates an array of both legal and non-legal
mechanisms. Further, it was Australia’s first Sea Country IPA
and had its area significantly expanded in 2013.

A What is a Sea Country IPA?

The Dhimurru Sea Country IPA is located in north-east
Arnhem Land.™ As identified above, it incorporates the
areas subject to the Blue Mud Bay and Gumana decisions. The
original Dhimurru IPA (including both land and sea) was
declared in 2000 and included 920 square kilometres of sea
country.® During the WIN conference discussed in Part I,
the then Commonwealth government, the Northern Territory
government and the Dhimurru Aboriginal Corporation
announced the expansion of the Dhimurru Sea Country IPA

to cover 4000 square kilometres of sea country.'®

IPAs facilitate Indigenous involvement in management
of land and sea country. According to the Commonwealth
Department of Environment’s website, an IPA is ‘an area of
Indigenous-owned land or sea where traditional owners have
entered into an agreement with the Australian Government to
promote biodiversity and cultural resource conservation.’ "4
The first IPA was declared in 1998 and, for the most part, IPAs
have been terrestrial.’*! In recent years, the Commonwealth
government has been funding Sea Country IPA planning
through a pilot program.’* There are now a number of Sea
Country IPAs throughout Australia however, ‘there is no
legal/policy threshold’.’®® Therefore, there is no certainty
going forward as to government support. It was noted in May
2012, at the National Indigenous Sea Country Workshop,
that there seemed to be a ‘hiatus’ on the declaration of new
Sea Country IPAs.™

Sea Country IPAs (as well as terrestrial IPAs) are also
part of a broader international scheme of protected areas.
Protected areas are defined by the International Union for
the Conservation of Nature (‘(TUCN’) as:

‘... a clearly defined geographical space, recognised,
dedicated and managed, through legal or other effective
means, to achieve the long-term conservation of nature with

associated ecosystem services and cultural values.'®

The IUCN is an international environmental organisation
and Australia is a Member State.'® There are six different

categories (Category I to Category VI) of management for
TUCN reserves. The categories are not a ‘simple hierarchy
in terms of quality, importance or naturalness’, rather they
are based on the objectives for management of the area.'¥’
The Dhimurru Sea Country IPA is a Category V Protected
Area.'*® A Category V Protected Area is where the interaction
of people and nature is vital to protecting the area and its
conservation and other values.' According to the [IUCN
Marine Protected Area Guidelines, marine protected areas
must be secured by ‘legal or other effective means’.'®® These
guidelines (which are an international document) use the
Dhimurru Sea Country IPA as an example of ‘other effective

means’ such as ‘agreements with indigenous groups’."®"

Thekey word is‘agreement’. The Sea Country IPA agreements
are voluntary. It states on the Department of Environment’s
website that Sea Country IPAs have ‘no legislative basis’.'®?
While this may be true more broadly, in the case of
Dhimurru, the agreement with both the Northern Territory
and Commonwealth governments has been ‘formalised’
through a section 73 agreement pursuant to the Territory
Parks and Wildlife Conservation Act 2006 (NT). This was the
first section 73 agreement made in relation to an IPA and it
agrees to ‘management and administration arrangements
for the IPA’."5® Section 73 of the Territory Parks and Wildlife
Conservation Act 2006 (NT) provides for agreements with
Aboriginal Land Councils or other Indigenous organisations
to be made for ‘the management of the land to protect and
conserve wildlife on the land and protect the natural features
of the land’. In section 9 of the Act, ‘land’ is defined to include:
‘the sea above any part of the sea bed of the Territory’. In
the case of Dhimurru, underpinning this agreement are legal
rights to the sea, including native title rights and rights to the
intertidal zone pursuant to the ALRA.

In this context, it is interesting to note the use of the phrase
‘Indigenous-owned’ in relation to both land and sea on
the Department of Environment’s IPA website.'®* It can be
observed that terrestrial IPAs are likely to be underpinned by
‘more secure’ Indigenous land rights than are available in the
sea.'®® As we saw in Part II, while the rights to intertidal areas
may be exclusive pursuant to the ALRA, native title rights to
the sea are not. The Dhimurru Sea Country IPA was declared
in 2000, many years before Blue Mud Bay and Gumana. Dr
Dermot Smyth posits that the reason the Dhimurru Sea
Country IPA was the first to incorporate marine areas was
due to the registration of marine sacred sites. Smyth states
that the formal recognition of marine sites under the Northern
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Territory Sacred Sites Act 1989 (NT) was ‘sufficient’ for the
area to be included in an IPA."® This was ‘even though
Traditional Owners’ management authority over marine
sites is not as strong as over Aboriginal-owned land’."®’ This
notion of marine sacred sites being ‘sufficient’ to trigger a
Sea Country IPA introduces a threshold or normative context
that is not further explained. There is no clear-cut criteria to
‘qualify” for a Sea Country IPA.

Sea Country IPAs may also interact with Commonwealth or
State/Territory marine reserves. This is relevant due to the
comparative legal security of such marine protected areas.
In this case, there are no Northern Territory marine reserves
in the area of the Dhimurru Sea Country IPA."*® However,
the 2013 expansion of the Dhimurru Sea Country IPA
means that it now overlaps with a Commonwealth marine
reserve - the Wessel Commonwealth Marine Reserve.'>®
Commonwealth marine reserves such as Wessel are part
of the National Reserve System of Marine Protected Areas
('NRSMPA"). The NRSMPA consists of marine protected
areas in Commonwealth, State and Territory waters.'®
The Commonwealth ‘component” of these marine reserves
(marine protected areas in Commonwealth waters) came
into effect on 17 November 2012."®" A number of draft
management plans detailing how these areas would be
managed were due to come into effect in July 2014.'%?
However, the newly elected government has set aside these
management plans and instituted the Commonwealth
Marine Reserves Review.'®® The timing of this review is
still yet to be finalised and members of the review and the
terms of reference will be announced early in 2014."%* Even
with this uncertainty, it is useful to look at the management
plans that have now been set aside to get an idea of how such
plans may interact with Sea Country IPAs. The overarching
guidelines for the NRSMPA include the goal of providing for
‘recreational, aesthetic and cultural needs of indigenous and
non-indigenous people’ and that in developing the NRSMPA,
the interests of Indigenous people should be ‘recognised and
incorporated’.'®®

The relevant management plan for the area overlapping the
Dhimurru Sea Country IPA was the North Management Plan.
Strategy six of the North Management Plan aimed to support
involvement of Indigenous communities in management
of Commonwealth marine reserves. The Dhimurru Sea
Country IPA Management Plan emphasises the enthusiasm
and commitment of the Traditional Owners to be involved
in management of the Commonwealth reserve area.'®® The
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Wessel Marine Reserve contains 1,632 square kilometres
of IUCN Category II Marine National Park and 4,276
square kilometres of [IUCN Category VI Multiple Use Zone
(which is an area managed for sustainable use of natural
resources).'®” It should be noted that the Commonwealth
Marine Reserves Review will include a review of the zoning
types.'®® The Dhimurru Sea Country IPA Management Plan
notes that this designation of the IUCN categories by the
Commonwealth government is ‘compatible” with the goals
of the IPA. However, the Management Plan also notes that
the Traditional Owners are:

.. committed to retaining the Category V designation for
the entire IPA...[including the area of overlap]... in order
to respect the holistic view of land and sea country and
to highlight the interdependence of people, culture and
environment that is central to the Category V designation’.'®°
This is a practical demonstration of the tension between
the government’s characterisation of an area managed
for sustainable use of natural resources and the IPA’s
characterisation as an area where the interaction of people is

vital to the environment.

Sea Country IPAs do not form part of the NRSMPA."? As the
author has previously noted, the overlap in the Dhimurru
Sea Country IPA “‘muddies the waters”.'”" A key characteristic
of marine protected areas under the NRSMPA is that they
‘must have secure status which can only be revoked by
a Parliamentary process’.'? Clearly, this is not the case of
Sea Country IPAs given they are a voluntary agreement.
Interestingly, as has been pointed out by Smyth, this is not
the case for the ‘land-based” equivalent, the National Reserve
System, of which terrestrial IPAs are part.”3 The overlap of
the Dhimurru Sea Country IPA area brings into focus the
opportunity to seek legal recognition of Sea Country IPAs in
line with the NRSMPA.

This section demonstrates that Sea Country IPA agreements
are not ‘legal’, but they are underpinned by a variety of
secure legal mechanisms. Although the Blue Mud Bay rights
to the intertidal zone were exclusive, it is clear Sea Country
IPAs do not rely on “exclusive’ rights to the sea. However,
some underlying exclusive rights make the underpinnings
of the agreement ‘stronger’, or put another way, if the IPA
was removed, only those underlying legal rights would
remain. In this regard, it is also clear that Sea Country IPAs
are vulnerable to changes in policy direction. This makes the
underlying rights crucial. With this in mind, the next section



considers the content of the overarching Sea Country IPA
agreement.

B Content of the Dhimurru Sea Country IPA

The Dhimurru Sea Country IPA is described as a ‘governance
and management partnership’.'”* The Dhimurru Sea
Country IPA Management Plan describes each organisation
(for example, government, traditional owners) as bringing
a ‘backpack’ that contains ‘their unique combination of
commitment, authority, responsibility, and capacity to
contribute towards achieving the goals of the IPA”."5 The
Dhimurru Sea Country Management Plan has two ‘Sea

Country Goals”:

1. Conservation of natural and cultural values of the
Dhimurru IPA; and

2. Sustainable Indigenous, commercial and recreational
use of the Dhimurru IPA.'7®

The Management Plan also notes the commitment of the
traditional owners to “protecting, caring for, and sustainably
using’ their sea country."”” This again reconnects us to the
themes of conservation and sustainable use discussed in Part
L. In a practical sense, we can see here that conservation and
sustainability are part of a conversation between traditional
owners, governments, commercial and recreational interests,
academics and environmental groups.

The Management Plan sets out a wide variety of values,
actions and targets. Examples include:

*  developing a communication package to explain
cultural values to tourism opera’tors;178

e  consultation with mining and shipping operators
regarding their ‘willingness and capacity to contribute
to achieving IPA goals and objectives’;'”®

e contributing to ‘all fisheries management planning and
consultative opportunities to address potential impacts
on IPA values’;'8°

*  participating in the ‘development of Codes of Conduct
with professional and recreational fisheries’;'®" and

*  continuing to build capacity of the ‘Dhimurru rangers

to monitor and manage sea country’."?

Returning briefly to the Akiba FC claim of ‘rights to protect’,
it appears the broad themes of sustainability and some level
of ‘enforcement’ (through Codes of Conduct, contributing

to planning and ranger programs) can be accommodated in
the Sea Country IPA model as there is no need for exclusive
rights. The Management Plan also sets out the impressive
management and research capacity of the Dhimurru Sea
Country rangers, who undertake a number of roles including
assisting with research and collaborating with other agencies

such as universities and government departments.'

Some of the actions and targets can be regarded as
‘aspirational’. This is not to detract from their importance
(or potential efficacy). One of the key successes of the Sea
Country IPA program is allowing Indigenous groups to put
forward their aspirations to government and other groups.
It creates a forum for discussion ‘where no such forum
previously existed’."® It also allows these parties, and the
public at large, to understand the importance of sea country
and the cultural values underpinning the need for Indigenous
involvement in management. However, evaluations of Sea
Country IPAs, conducted in 2006 and 2011, found that Sea
Country IPAs needed further recognition and support.'®® It
has also been noted that some of the aspirations may be able
to be implemented quickly but others may require ‘lengthy
negotiation and [law and policy] reform’.'®® This latter
comment in particular draws attention to the non-legally
binding nature of the overarching IPA agreement and the
limitations associated with this.

C Integration of Mechanisms in Dhimurru Sea
Country IPA

It is now important to very briefly consider the practical
relationship between law, governance, rights and regulation.
Smyth has previously noted in the context of Sea Country
IPAs that:

This mixture of management mechanisms is not dissimilar
to the mixture of techniques used to achieve effective
management of government-declared national parks, marine
parks and world heritage areas. In these protected areas,
the greatest management effort is directed towards non-
legal mechanisms, such as education, monitoring, research,
communication and interpretation, with less effort directed

at strictly legal mechanisms such as enforcement. '®’

These ideas are similar to those of Trubek and Trubek noted
in Part I, that in some situations a hybrid system develops
where ‘innovation, negotiation and self-monitoring are
fore-grounded, and regulatory enforcement remains in the
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background as a default option”."® Yet, the discussion above
reveals that the Dhimurru Sea Country IPA relies heavily on
the ‘rights-based’ legal mechanisms identified in Part II for
its legitimacy. While such legal mechanisms do not ‘limit’
broader management objectives, if they were removed, the
IPA would lack its underpinning. Similarly, if the broader
non-legal mechanisms seen in the Management Plan were
removed, only the limited rights would remain.

IV The Way Forward

This article started with two quotes about native title, noting
that native title provides both opportunities and limitations.
In Part I, we then took a journey through concepts of
‘governance and law’; ‘regulation and rights’; international
law relating to Indigenous rights over resources; and the
impact of ‘new environmental governance’. These concepts
provided the basis for ‘changing tack’ to a paradigm that
is broader than ‘law’. However, Part I also emphasised that
we need to be conscious of the distinction between legal
and non-legal governance mechanisms. Then, in Part II we
returned to ‘law’, noting that legal rights influence what
‘spectrum of rights” may be available through broader
governance mechanisms. Finally, in Part III we considered
a case study that demonstrates both legal and non-legal
mechanisms. This case study gave a practical example that
drew together the themes from Part I and the legal rights
that were discussed in Part II. Part III also drew attention
to the opportunities of combining legal and non-legal
mechanisms, but also encouraged consciousness of the
integration of the two.

The example of the Dhimurru Sea Country IPA is in some
ways simple as it involves a focus on legal (native title and
‘land’ rights) ‘versus’ non-legal (Sea Country IPA). However,
even the Sea Country IPA has legal aspects (the “section 73
agreement’) and there are many other combinations that can
be explored, including where there are multiple non-legal
mechanisms operating in the same area as one or more legal
mechanisms. Further, this case study was a desktop study and
did not involve obtaining an ‘on the ground’ understanding
of how the mechanisms are working together.

We are currently at a crucial time for development of
mechanisms to secure Indigenous involvement in the
governance of Sea Country and are seeing a proliferation of
mechanisms that demonstrate potential. At this time, we need
to unpack different mechanisms to ensure we know how
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they fit together and to understand what vulnerabilities there
may be if one or more are amended or even removed. This
is particularly true when the recent change in government
could lead to shifts in policy direction.

As noted in Part I, this article does not seek to interrogate the
relationship between law, governance, rights and regulation
on a theoretical level. Rather, the author seeks to foreshadow
that sea country governance in Australia is a key ground for
empirical research into this broader emerging area. There
is no doubt that combining legal rights with broader non-
legal mechanisms, such as IPAs, can provide beneficial
management opportunities for Indigenous communities.
However, it is vital at this stage of the debate to do our
‘groundwork’ and explore this integration so we understand
its limitations as well as benefits.
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on the Edge Conference, University of British Columbia, 4 July
2013. The author would like to thank Madeleine Hartley, Cameron
Holley, Raelene Webb QC and two anonymous referees for
comments on an earlier draft. Any errors remain the responsibility
of the author.
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