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I	 Introduction

With a sentiment currently growing in Australia that the 
Constitution requires updating to echo the actuality of 
Australia in the 21st century, it is timely to reflect on the 
constitutional recognition of the rights of the Aboriginal and 
Torres Strait Islander peoples. Recognition of Aboriginal 
and Torres Strait Islander peoples in Australia’s Constitution 
will provide the foundation for their future participation 
in the Australian nation. At present, no constitutional 
protection is afforded to the rights (including land rights) 
of the Aboriginal and Torres Strait Islander peoples in 
the Australian Constitution. The area of recognition and 
protection upon which I will focus in this paper is that in 
relation to Indigenous rights and title to land.1 Various forms 
of recognition and purported protection for Indigenous 
rights have been included in various nations’ constitutions 
around the world.2 One constitutional model that has been 
judicially interpreted as affording recognition and protection 
of Aboriginal rights to land is that contained in Part 11 of the 
Canadian Constitution Act 1982.3 It is this model that I will 
examine, so as to determine the appropriateness of adopting 
a version of it in the Australian context.4

Constitutional change occurred in Canada in relation to 
Aboriginal peoples when a collection of provisions entitled 
‘Rights of the Aboriginal Peoples of Canada’ was included 
in the Canadian Constitution in 1982. These provisions 
comprise a substantive section that offers protection for 
Aboriginal and treaty rights (section 35), and a procedural 
section that promises Aboriginal representation prior to 
Constitutional amendments (section 35.1). 

Section 35 is the more significant provision. It provides:

(1)	 The existing aboriginal and treaty rights of the 
aboriginal peoples of Canada are hereby recognized 
and affirmed.

(2)	 In this Act, ‘aboriginal peoples of Canada’ includes the 
Indian, Inuit and Metis peoples of Canada.

(3)	 For greater certainty, in subsection (1) ‘treaty rights’ 
includes rights that now exist by way of land claims 
agreements or may be so acquired.5

(4)	 Notwithstanding any other provision of the Act 
the aboriginal and treaty rights referred to in sub-
section (1) are guaranteed equally to male and female 
persons.6

At the time of drafting it was intended that section 35 be 
accompanied by an ‘identification and definition’ of the 
rights of Aboriginal peoples. Section 37 required that a 
constitutional conference be convened within one year 
of the Act coming into force, to determine the proper 
interpretation of the rights of Aboriginal peoples.7 While 
this conference was held in 1983, no clarification/elucidation 
of the ‘identification and definition’ Aboriginal and treaty 
rights was achieved, and these questions were left to the 
courts to determine. Some minor amendments were, 
however, made at this conference.8 One of these required 
that at least two additional conferences be convened prior 
to April 1987, although three were actually held.9 Section 
35.1 of the Constitution Act 1982 includes a commitment by 
government to convene a constitutional conference, which 
includes Aboriginal representatives, prior to any amendment 
being made to any part of the Constitution dealing directly 
with Aboriginal peoples. Section 25 was designed to protect 
Aboriginal, treaty and other rights by excluding the section 
35 provisions in the Canadian Constitution Act 1982 from 
forming a part of the Charter of Rights and Freedoms.10
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In this article, I will review how the Aboriginal provisions 
in the Canadian Constitution Act 1982 came about in their 
present form, how these provisions have been judicially 
interpreted, and the degree of protection that they offer 
to Aboriginal and treaty rights in Canada. I will consider 
whether an amendment to the Australian Constitution in 
terms similar to the Aboriginal provisions in the Canadian 
Constitution Act 1982 would provide protection to Indigenous 
land rights in Australia.

II	 Constitutional Division of Powers in Canada 
and Australia

To assess the effect of section 35 of the Canadian Constitution 
Act 1982, and to evaluate whether a similar provision could 
afford the requisite protection to Australian Indigenous 
land rights, it is necessary to have some understanding of 
the constitutional division of powers in both Canada and 
Australia.

A	 Canada

In Canada, exclusive jurisdiction to deal with ‘Indians, 
and Lands reserved for the Indians’ is vested in the federal 
government under section 91(24) of the Constitution Act 
1867.11 This comprises two heads of power: one over 
Indians, whether they reside on reserve lands or not, and 
another that extends to both Indians and non-Indians where 
the laws relate to ‘Lands reserved for the Indians’. What 
implications follow from the exclusive federal jurisdiction 
over Aboriginal title and rights? As the federal government 
has exclusive jurisdiction in relation to Aboriginal lands, this 
would mean that, prior to the constitutional entrenchment 
of Aboriginal rights in 1982,12 the federal Parliament would 
have had the exclusive power to extinguish Aboriginal title.13 
Another implication of the federal government’s exclusive 
jurisdiction in relation to Aboriginal title is that grants of 
title issued by the provinces, where Aboriginal title was 
unextinguished, could potentially be invalid. (In British 
Columbia, this would involve grants made after 1871, when 
the colony joined the Confederation.) Given that federal 
jurisdiction over Aboriginal title is an exclusive jurisdiction 
under section 91(24) of the Constitution Act 1867, the question 
is: Does a province have the constitutional power to infringe 
or regulate Aboriginal title or Aboriginal rights? The answer 
should be that provincial laws are inapplicable on Aboriginal 
title lands. The Delgamuukw Court left the question of 
provincial jurisdiction to infringe or regulate Aboriginal title 

unclear and unresolved.14 (Note the very different position 
in Australia, where state and federal governments have 
concurrent jurisdiction over Aboriginal peoples.)

Provincial legislative powers are set out primarily in 
section 92 of the Canadian Constitution Act 1867. These 
include general jurisdiction over property and civil rights. 
The provinces have no head of legislative power under 
the Constitution that allows them to legislate for Indians 
or Indian lands. Section 91(24) of the Constitution Act 1867 
protects a ‘core’ of federal jurisdiction from provincial 
laws of general application, through the doctrine of inter-
jurisdictional immunity.15 This doctrine prevents the 
provinces from enacting legislation that affects a vital 
part of the subject matter within the exclusive federal 
jurisdiction. Thus, a province cannot enact legislation that 
directly affects Aboriginal title. In order for provincial laws 
to affect Aboriginal title, those laws must be laws of general 
application. It may also be possible for provincial laws of 
general application that affect Indians to be referentially 
incorporated into federal law by section 88 of the Indian 
Act, RSC 1951, c I-5 (‘Indian Act’).16 Accordingly, provincial 
laws relating to Indians or lands reserved for Indians, or 
those that single out Indians or lands reserved (as opposed 
to provincial laws of general application) are ultra vires 
and therefore invalid. However, provincial laws of general 
application that affect Indian status or capacity, or lands 
reserved for the Indians, are valid but have to be read down 
so as to avoid these effects. Such laws can be referentially 
incorporated into federal law by section 88 of the Indian Act, 
provided they don’t infringe treaty rights.

B	 Australia

In Australia, the constitutional division of powers is 
different. In considering Commonwealth and state powers 
in relation to Indigenous peoples, an understanding of the 
general structure of the Australian Constitution is required. 
The Constitution gives the Commonwealth government an 
enumerated list of powers, with the residue of possible 
legislative powers left to the states. This includes jurisdiction 
over Indigenous lands (although that power is not vested 
solely in the Commonwealth, but remains concurrently with 
the states).17 The Commonwealth rarely used this power 
until the passage of the Native Title Act 1993 (Cth) (‘NTA’). 
Section 109 of the Constitution provides that where there is 
a conflict of laws, valid federal legislation – which is to say 
that within the Commonwealth’s sphere of responsibility as 
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defined by the Constitution – will take preference over state 
legislation. The NTA binds the Commonwealth and each 
of the states. Section 8 of the NTA provides that the Act ‘is 
not intended to affect the operation of any law of a State or 
Territory that is capable of operating concurrently with this 
Act.’ Therefore, state laws have to be brought in line with 
the federal law to avoid inconsistency with the Act.

III	 How and Why Did Section 35 of the Canadian 
Constitution Act 1982 Come About?

A	 Why the Need for Constitutional Reform in 
Canada?

The Canadian Constitution, by transferring to the Canadian 
Parliament responsibility for ‘Indians, and Lands reserved 
for the Indians’ in the Constitution Act 1867, recognised the 
unique position of Aboriginal people within Canada.18 In 
1969, a White Paper on Indian Policy issued by the Trudeau 
Government promoted policies for the assimilation of 
Aboriginal people into Canadian society.19 The overwhelming 
response from Aboriginal Canadians was a total rejection of 
the assimilation policies, and a claim for special status to allow 
Aboriginal peoples to maintain their identity and culture.20 
In the 1970s, the Aboriginal movement’s increasing political 
momentum resulted in Aboriginal issues being included 
in deliberations regarding the new Canadian Constitution. 
Despite the history of treaties and the development of 
common law Aboriginal rights, it was evident that issues of 
justice and fairness in Aboriginal and Crown relationships 
had not been resolved in Canada.21

Peter Hogg has identified a number of reasons why the 
need for constitutional protection arose in Canada.22 These 
include the following (which would also be relevant in 
arguing for Australian constitutional protection):

•	 Uncertainties regarding Aboriginal rights, especially 
as to the definition of Aboriginal rights (although 
cases have resolved some of these uncertainties, many 
continue to remain unresolved).23

•	 Parliamentary sovereignty has meant that Aboriginal 
rights could be altered or extinguished by a competent 
legislative body.

•	 Aboriginal rights could be extinguished or changed 
by a constitutional amendment and Aboriginal parties 
were not guaranteed a right of participation in the 
Constitutional amending process.24

More recently, Canadian courts have further indicated that 
the underlying purpose of section 35 is the reconciliation of 
the pre-existence of Aboriginal societies with the assertion 
of sovereignty of the Crown.25 In an effort to remedy past 
injustices and to afford protection to Aboriginal rights, 
such rights were included in Canada’s Constitution Act 1982 
when it was patriated from Britain.26 A general protection of 
Aboriginal rights was contained in section 35.27

B	 How Did Section 35 of the Canadian 
Constitution Act 1982 Come to be in Its 
Present Form?

It was intended by the drafters of section 35 that a conference 
be held within one year of the enactment of the Constitution 
Act 1982, to clarify the meaning of ‘existing aboriginal and 
treaty rights’.28 A subsequent constitutional conference 
held in 1983 was designed to assist in the ‘identification 
and definition’ of the rights of Aboriginal peoples and thus 
provide a supplement by way of amendment to section 
35. Although little advancement occurred regarding the 
identification of the meaning of Aboriginal rights, self-
government rights were examined closely, as was their 
specific named inclusion in the Constitution as Aboriginal 
rights. A total of four constitutional conferences were held 
between 1983 and 1987.29 Certain constitutional amendments 
were approved, and two new subsections were added to 
section 35 in 1983.30 During this period, the Penner Report was 
released. It recommended that ‘the right of Indian peoples to 
self-government be explicitly stated and entrenched in the 
Constitution of Canada’.31 The government responded by 
drafting a constitutional amendment on self-government 
at the 1984 conference.32 Although the federal government 
supported a general right of Aboriginal self-government, it 
proposed that this be recognised not as an inherent right, but 
rather that it be contingent on agreements to be negotiated 
with the federal and provincial governments.33

The Aboriginal delegates raised concerns that proposed 
financial arrangements for funding self-governing 
institutions were to be contained in negotiated agreements 
that would not be entrenched in the Constitution.34 Further 
conferences on Aboriginal matters were held in 1985 and 1987, 
but neither resolved nor clarified the constitutional rights of 
the Aboriginal peoples of Canada.35 Kent McNeil notes that 
after the discontinuation of the ministers’ conferences, the 
recognition of Aboriginal and treaty rights in section 35 took 
on a new significance,36 and today many Aboriginal people 
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view their inherent right of self-government as an existing 
Aboriginal right that is entrenched in the Constitution by 
section 35.37

A final round of constitutional discussions attempting 
to clarify the meaning of section 35 culminated in the 
Charlottetown Accord in 1992.38 The Accord proposed that a 
new section 2 be included in the Constitution Act 1867. This 
‘Canada clause’ would have required that the Canadian 
Constitution ‘be interpreted in a manner consistent with 
[certain] fundamental characteristics’, including that ‘[t]
he Aboriginal peoples of Canada, being the first people to 
govern this land, have the right to promote their languages, 
cultures and traditions and to ensure the integrity of their 
societies and their governments constitute one of three 
orders of government in Canada.’

Section 2 was also to have included the following non-
derogation clauses:

(3)	 Nothing in this section derogates from the power, rights 
or privileges of the Parliament or the Government of 
Canada, or of the legislatures or governments of the 
provinces, or of the legislative bodies or government 
of the Aboriginal peoples of Canada, including any 
power, rights or privileges relating to language.

(4)	 For greater certainty, nothing in this section abrogates 
or derogates from the aboriginal and treaty rights of 
the Aboriginal peoples of Canada.

These proposed amendments to the Canadian Constitution 
would have provided an acknowledgment that Aboriginal 
peoples governed themselves prior to European settlement 
and still retain the right of self-government. The Charlottetown 
Accord would have had a new section 35.1 inserted into the 
Constitution Act 1982 that did recognise the inherent right 
of self-government in the Canadian Constitution.39 The 
proposed section 35.1 stated:

(1)	 The Aboriginal peoples of Canada have the inherent 
right of self-government within Canada.

(2)	 The right referred to in subsection (1) shall be 
interpreted in a manner consistent with the 
recognition of the governments of the Aboriginal 
peoples of Canada as constituting one of three orders 
of government in Canada.

The Accord would have further provided, in section 35.2, 
that the right of self-government includes issues related to 
jurisdiction, lands and resources, and economic and fiscal 
arrangements.

The Charlottetown Accord was rejected by the Canadian 
electorate in a national referendum in 1992. A full discussion 
of the Charlottetown Accord is beyond the scope of this 
article.40 However, the Accord demonstrates that Aboriginal 
leaders in Canada took an active role in constitutional 
negotiations, and that the Canadian politicians involved 
in these negotiations accepted that the Aboriginal peoples’ 
right of self-government is an inherent right that exists 
independently of the Canadian Constitution. No further 
constitutional conferences have been held in Canada 
regarding Aboriginal rights.

IV	 What Was the Position of Aboriginal Rights in 
Canada Prior to 1982?

As noted above, section 91(24) of the Constitution Act 
1867 vests in the Canadian federal government exclusive 
power over ‘Indians, and Lands reserved for the Indians’. 
This provides the Canadian federal government with the 
power to enact laws relating to Indians and Indian lands. 
For example, the Indian Act encompasses land management 
matters, including rules relating to the validity of wills and 
distribution of property on intestacy. This has not been 
changed by section 35 of the Constitution Act 1982. Prior 
to the enactment of section 35 in 1982, and by merit of its 
exclusive jurisdiction in relation to ‘Indians’ and ‘Lands 
reserved for the Indians’, the Canadian Parliament had 
the sole power to extinguish Aboriginal title or Aboriginal 
rights, whether they were established at common law, 
by treaty, or legislatively.41 If extinguishment took place 
because of legislation, that legislation had to demonstrate 
a ‘clear and plain intention to extinguish. Provinces had no 
constitutional authority to extinguish Aboriginal rights.42 
The provinces have no power in the Constitution over 
Aboriginal title or Aboriginal rights,43 and accordingly 
lack power to extinguish these rights.44 Because Aboriginal 
rights are part of the ‘core of Indianness’ at the heart of 
federal jurisdiction under section 91(24), provincial power 
to extinguish Aboriginal title rights has, in fact, been lacking 
since Confederation.45 Thus, even prior to Aboriginal rights 
being protected by the Constitution Act 1982, those rights 
could not be extinguished by provincial laws.
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V	 What Does Section 35 of the Canadian 
Constitution Act 1982 Say and Do?

In Canada, section 35(1) constitutionally protects ‘the 
existing aboriginal and treaty rights of the aboriginal peoples 
of Canada’ from the time that Act came into force on April 
17, 1982.46 The effect of section 35 is not to define ‘aboriginal 
and treaty rights’ but to afford these rights constitutional 
recognition and protection from future legislative action. 
Two additional provisions in the Constitution Act 1982 
also serve to protect the special status of Aboriginal rights 
in Canada. Section 35.1 requires that prior to any future 
constitutional amendments to the Aboriginal provisions of 
the Constitution Acts of 1867 and 1982, which are of direct 
relevance to Aboriginal peoples, a constitutional conference 
involving participation by representative of the Aboriginal 
peoples of Canada must be held.

Of relevance is section 25 of the Constitution Act 1982, 
also included as part of the Canadian Charter of Rights and 
Freedoms. The Charter is designed to protect individuals 
against the actions of the governments. Section 25 guarantees 
that the protection given to individual rights in the Charter 
will not be interpreted as detracting from the protection of 
‘aboriginal, treaty or other rights or freedoms that pertain 
to the aboriginal peoples of Canada’.47 Thus, this section 
ensures that the Constitution is interpreted in a manner 
that will respect Aboriginal and treaty rights, and that the 
equality guarantee in section 15 of the Charter will not affect 
Aboriginal or treaty rights.48 Section 35 is located outside the 
Charter, which includes sections 1–34 of the Constitution Act 
1982.

VI	 How Has Section 35 of the Constitution Act 
1982 Been Interpreted?

A	 ‘Aboriginal Peoples of Canada’

This phrase is defined to include ‘the Indian, Inuit and Metis 
peoples of Canada’ but no further definition is provided.49

B	 ‘Aboriginal and Treaty Rights’

Aboriginal rights and treaty rights are not defined in section 
35, so it is necessary to refer to the common law interpretations. 
Aboriginal title is regarded as a subset of Aboriginal rights. 
At common law, Aboriginal title has been recognised by the 
Canadian courts since 1973, with the decision in Calder.50 

It was only with the 1997 Supreme Court’s decision in 
Delgamuukw that some key issues regarding Aboriginal title 
were resolved, and a clearer definition of Aboriginal title 
emerged. A detailed discussion of Aboriginal rights and title 
is beyond the scope of this article.

In Delgamuukw, Lamer CJ found that Aboriginal title arises 
from the physical fact of occupation by Aboriginal peoples 
prior to the Crown acquiring sovereignty.51 This title is 
referred to as a possessory title.52 The most significant 
findings of the Delgamuukw Court were, first, that Aboriginal 
title is a right to the land itself; second, that ‘site specific’ 
Aboriginal rights and Aboriginal title are distinct; and third, 
that ownership of minerals, forest products and other natural 
resources is part of Aboriginal title. The Delgamuukw decision 
appears to guarantee that Aboriginal title-holders now have 
a clear right to choose how their lands will be used and 
developed. Despite recognising that Aboriginal title is itself a 
form of possessory title, the Canadian Supreme Court placed 
certain limitations on it. First, Aboriginal title was held to 
contain an inherent limit on its range of uses, constraining 
its content. Aboriginal title cannot be used for purposes that 
would destroy Aboriginal peoples’ relationship with the land. 
Therefore, there will be some limits on development, which 
must be respected. Secondly, Aboriginal title is inalienable 
except by surrender to the Crown. The Delgamuukw Court 
confirmed that site-specific rights to engage in particular 
activities and Aboriginal title are distinct.53 Site-specific 
Aboriginal rights are practices, customs and traditions 
integral to the distinctive Aboriginal culture of the group, 
where the use and occupation of land are not sufficient to 
support a claim to the land. For example, a right to hunt in 
a specific area of land that is not Aboriginal title, but rather 
a site-specific right. Site-specific rights can be established 
even where Aboriginal title cannot (for example, where the 
requisites to prove Aboriginal title cannot be established). It 
is therefore possible that some Aboriginal communities will 
possess rights protected by section 35 of the Constitution Act 
1982, and yet not have title to land. To establish Aboriginal 
rights that are site-specific, the test to be applied is that from 
Van der Peet. In that case, the Canadian Supreme Court took a 
restrictive interpretation of Aboriginal rights and found that 
prior to any activity being characterised as an Aboriginal 
right it must be shown to be ‘integral to the distinctive 
culture’ of the Aboriginal group claiming that right.54

Is there any difference between the way that constitutionally 
protected Aboriginal rights have been interpreted and the 
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way that they should be? Concerns have been raised in 
the academic literature that the constitutional protection 
of such rights has adversely affected their definition and 
interpretation in the Canadian Supreme Court.55 In Sparrow, 
the Canadian Supreme Court provided some guidance as 
to how to construe section 35(1) in relation to the definition 
of Aboriginal rights. Chief Justice Dickson and La Forest J 
reviewed why section 35 was included in the Canadian 
Constitution, and noted that until Calder, the legal rights 
of Aboriginal peoples regarding their lands had largely 
been ignored.56 Their Honours noted that section 35(1) was 
included in the Constitution to remedy the fact that Aboriginal 
rights had been largely ignored, and that Aboriginal rights 
were to be respected and ‘taken seriously’.57 Their Honours 
concluded that a generous and liberal interpretation of the 
words of the constitution provision was demanded.58 This 
approach accorded with the concept of the honour of the 
Crown.59 In Van der Peet, Lamar CJ approached defining 
Aboriginal rights by reference to their constitutional 
protection.60 His Honour stated:

The task of this Court is to define aboriginal rights in a 
manner which recognizes that aboriginal rights are rights 
but which does so without losing sight of the fact that 
they are rights held by aboriginal people because they 
are aboriginal. The Court must neither lose sight of the 
generalized constitutional status of what s. 35(1) protects, 
nor can it ignore the necessary specificity which comes from 
granting special constitutional protection to one part of 
Canadian society. The Court must define the scope of s. 35(1) 
in a way which captures both the aboriginal and the rights in 
aboriginal rights.61

His Honour further treated reconciliation as a governing 
principle that constrains the Aboriginal rights ‘recognised 
and affirmed’ by section 35(1) to ‘the crucial elements’ of 
Aboriginal societies, thus requiring the ‘specificity’ of these 
rights. His Honour then formulated the ‘integral to the 
distinctive culture test’ for Aboriginal rights.62 McNeil and 
Yarrow argue that:

Because ‘aboriginal rights existed and were recognized 
under the common law’ prior to the enactment of section 
35(1), the test for identifying and defining them should not 
depend on section 35(1) and the purposes behind it. While 
Sparrow’s purposive approach to the interpretation of the 
words ‘recognized and affirmed’ in section 35(1) makes 
sense because those words relate to the constitutionalization 

of the rights, this approach should not have been extended in 
Van der Peet to the definition of the rights themselves. Given 
that those rights were already in existence, they would have 
to be definable by a test that could have been applied before 
section 35(1) was enacted.63

The Canadian Supreme Court could simply have afforded 
Aboriginal rights protection from extinguishment and 
infringement. But as Lamar CJ emphasised in Van der Peet,64 
Aboriginal rights are rights from which only one segment of 
Canadian society benefits. Thus, the constitutionalisation of 
these rights has led to restrictions in their scope.65

C	 ‘Existing’

Protection under section 35 is given to ‘existing’ Aboriginal 
and treaty rights, which is to say those that were in existence 
on 17 April 1982, when the Constitution Act 1982 came into 
force. In Sparrow, the Canadian Supreme Court interpreted 
the word ‘existing’ as meaning ‘unextinguished’.66 According 
to the Court, Aboriginal rights that had been extinguished 
before 1982 were not revived, and did not gain the protection 
of section 35. In other words, section 35 protects only those 
Aboriginal rights and treaty rights that have not been 
extinguished prior to 1982. Thus, the Canadian Supreme 
Court established a restriction on the scope of section 35 on 
this basis.

(i)	 Regulation of Aboriginal Rights

Regulation of a right does not amount to a partial 
extinguishment of that right according to the Canadian 
Supreme Court in Sparrow. The Court found that regulation 
by a series of legislative controls and a system of discretionary 
licensing systems which restricted the Aboriginal right to fish 
did not amount to extinguishment of that right, as there was 
no ‘clear and plain intention’ to extinguish.67 Similarly in R v 
Gladstone,68 a regulation that allowed for Aboriginal fishing 
for food purposes was found not to extinguish an Aboriginal 
right to fish for commercial purposes.

(ii)	 Affirmation in a Contemporary Form of Right

The Sparrow Court said that the phrase ‘“existing aboriginal 
rights” must be interpreted flexibly so as to permit their 
evolution over time.’ The Court held that the protected rights 
will be ‘affirmed in a contemporary form rather than in their 
primeval simplicity and vigour’.69 The Court further stated 
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that ‘an approach to the constitutional guarantee embodied 
in s. 35(1) which would incorporate “frozen rights” must be 
rejected.’70 Thus, the Court recognised that rights can evolve 
to incorporate modern technology and modern commercial 
forms of business.

(iii)	 Section 35(3)

This section provides that ‘[f]or greater certainty, in 
subsection (1) “treaty rights” includes rights that now exist 
by way of land claims agreements or may be so acquired.’ 
Because this section includes not only treaty rights that exist 
now but also treaty rights that ‘may be so acquired’, future 
treaty rights can gain constitutional protection. This section 
was included because of concerns that Aboriginal parties who 
negotiated land claims agreements after 1982, and who gave 
up constitutionally protected Aboriginal rights in exchange 
for new rights granted in the land claims agreements, would 
not have received constitutional protection for the new 
rights. Thus, Aboriginal and treaty rights that arise after 1982 
will not be excluded from the protection afforded by section 
35. The words ‘for greater certainty’ also suggest that rights 
based in treaties that do not settle ‘land claims agreements’ 
would also be protected by this section.

D	 ‘Recognised and Affirmed’

What does it mean to say that existing Aboriginal and 
treaty rights are recognised and affirmed? In Sparrow, the 
Canadian Supreme Court considered that the phrase should 
be construed to give ‘a generous, liberal interpretation’, in 
accordance with the principles that govern the interpretation 
of Indian treaties and statutes.71 This requires that ‘treaties 
and statutes relating to Indians should be liberally construed 
and doubtful expressions resolved in favour of the Indians.’72 
Additionally, the Sparrow Court considered that the phrase 
should incorporate the responsibility on the part of the 
government to act in a fiduciary capacity with respect to 
Aboriginal peoples, placing some restraint on the Crown.73 
Incorporating these principles, the Canadian Supreme 
Court concluded that section 35 must be interpreted as a 
constitutional guarantee of Aboriginal and treaty rights, and 
that any legislation that would abrogate those guaranteed 
rights would be invalid.74 However, the Court also found that 
those Aboriginal rights that are recognised and affirmed by 
section 35 of the Constitution Act 1982 are not absolute.75 The 
Sparrow Court found that while it is possible for legislation 
to infringe section 35 constitutionally protected rights, 

legislative infringements will be invalid if the legislation 
does not meet the required standard of justification.76

(i)	 Infringement of Aboriginal Title and Rights

Any legislative infringements or impairments of Aboriginal 
rights must be justified under the Sparrow test.77 The 
Sparrow test of justification has two parts. It requires that 
the government show first that the infringement is in 
furtherance of a legislative objective that is ‘compelling 
and substantial’,78 and second that the infringement is 
consistent with the special fiduciary relationship between 
the Crown and the Aboriginal peoples.79 The government 
is first required to show that a valid reason for making 
the law exists, for example conserving or managing the 
resource. A law that is merely in the ‘public interest’ will 
not serve a justified objective. Second, where a compelling 
and substantive objective is demonstrated, the government 
must show that the law is consistent with the honour of the 
Crown. For example, Aboriginal claims to fishing would 
have to have priority over the interests of other groups who 
do not have an Aboriginal right. Thus, justification in Sparrow 
involved determining the effect of the order of priorities 
in relation to fisheries: first, conservation; second, Indian 
fishing (particularly for food requirements and social and 
ceremonial purposes); third, non-Indian commercial fishing; 
and fourth, non-Indian sports fishing. Clearly, the burden of 
conservation measures should not fall primarily upon the 
Indian fishery. Additional questions, within the analysis of 
justification, require consideration as to

whether there has been as little infringement as possible in 
order to affect the desired result; whether, in a situation of 
expropriation, fair compensation is available; and, whether 
the Aboriginal group in question has been consulted with 
respect to the conservation measures being implemented.80

The Court further added that Aboriginal peoples ‘would 
surely be expected, at the least, to be informed regarding the 
determination of an appropriate scheme for the regulation of 
[a matter affecting their rights].’81

Sparrow has been confirmed, although slightly modified, 
in later decisions.82 In Gladstone, the Supreme Court found 
that the Sparrow justification test remains good law, but that 
considerations in relation to priorities can differ. Where 
an internal limitation exists (for example, where fishing is 
for food, social and ceremonial purposes), the Sparrow test 
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applies. If no internal limit exists (for example, where the 
right is to fish commercially), then the priority rules are 
modified accordingly.83 In the absence of an internal limit, 
conservation continues to have priority and after conservation 
goals are met, objectives that can satisfy justification include 
‘the pursuit of economic and regional fairness, and the 
recognition of historical reliance upon, and participation 
in, the fishery by non-aboriginal groups’.84 In Delgamuukw, 
Lamer CJ revisited the objectives for the justification test. 
stating:

the range of legislative objectives that can justify the 
infringement of Aboriginal title is fairly broad. Most of 
these objectives can be traced to the reconciliation of the 
prior occupation of North America by aboriginal peoples 
with the assertion of Crown sovereignty, which entails the 
recognition that ‘distinctive Aboriginal societies exist within, 
and are part of, a broader social, political and economic 
community’ … the development of agriculture, forestry, 
mining and hydroelectric power, the general economic 
development of the interior of British Columbia, protection 
of the environment or endangered species, the building of 
infrastructure and the settlement of foreign populations 
to support those aims, are the kinds of objectives that are 
consistent with this purpose and, in principle, can justify 
the infringement of Aboriginal title. Whether a particular 
measure or government act can be explained by reference to 
one of those objectives, however, is ultimately a question of 
fact that will have to be examined on a case-by-case basis.85

Most of the activities mentioned by Lamer CJ (for example, 
agriculture, forestry and mining) are within provincial 
jurisdiction under section 92 of the Constitution Act 1867. 
Chief Justice Lamer also considered that both federal and 
provincial legislatures could infringe Aboriginal title and 
Aboriginal rights.86

E	 Extinguishment of Aboriginal Rights

Parliament’s power to extinguish legislatively existed 
only prior to the enactment of the Constitution Act 1982, 
as after that date it became impossible for Parliament to 
extinguish constitutionally protected rights.87 However, 
extinguishment of Aboriginal title can occur in a limited 
range of circumstances. These include voluntary surrender 
to the Crown,88 constitutional amendment,89 or by legislation 
enacted by the federal Parliament prior to 1982.90 In Sparrow, 
a standard for the pre-1982 extinguishment of Aboriginal 

rights (including Aboriginal title) was established. That 
standard requires that a ‘clear and plain intent’ to extinguish 
be shown.91 While the standard of ‘clear and plain intent’ does 
not require language that refers expressly to extinguishment 
of Aboriginal rights, the standard required to establish the 
requisite intent is high.92

F	 Self-government

As noted above, the ‘inherent right of self-government 
within Canada’ by Aboriginal peoples was agreed to by the 
Prime Minister, and the provincial premiers and territorial 
leaders, as well as by the leaders of four national Aboriginal 
organisations, in the Charlottetown Accord of 1992. The 
inherent Aboriginal right of self-government would have 
been an explicit, constitutionally protected right under 
section 35 of the Constitution Act 1982. The Canadian Supreme 
Court has yet to give a clear endorsement of this right.93 In 
Delgamuukw, Lamer CJ did recognise that Aboriginal title 
land is held communally, that decisions with respect to the 
management and development of such lands are made by 
that community, and that Aboriginal title includes ‘the right to 
choose to what uses land can be put’.94 As Slattery has argued, 
‘since decisions with respect to [aboriginal] lands must be 
made communally, there must be some internal structure for 
communal decision-making’; the requirement for a ‘decision-
making structure provides an important cornerstone for the 
right of aboriginal self-government’.95

VIII	 Should the Australian Constitution Include a 
Provision Similar to the Canadian Section 35 
for the Protection of Australian Indigenous 
Lands?

A	 Context of Indigenous Rights in Australia and 
Canada

In considering whether to adopt a constitutional provision 
similar to section 35 of the Canadian Constitution Act 1982, it is 
important to review the different historical and legal contexts 
of Indigenous rights in Canada and Australia. In Australia, 
unlike in Canada, no treaties were signed with the traditional 
Indigenous land-owners, and initially no recognition was 
given to their traditional rights. Australia was settled on the 
basis that the Indigenous peoples had no particular rights to 
their lands. Today, two forms of Indigenous land tenure exist 
in Australia: the statutory form of land rights under state 
and territory legislation;96 and the common-law recognised 
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traditional ownership rights to land called native title., which 
is now governed by the Commonwealth under the NTA. No 
Canadian equivalent to the Australian statutory land rights 
schemes exists. However, the rights of Aboriginal peoples 
in Canada are governed by the Indian Act. Through this Act, 
the Canadian federal government administers and manages 
reserve lands the subject of treaties. No Australian equivalent 
to the reserve land system exists.

The concepts of Aboriginal title (Canada) and native title 
(Australia) share fundamental jurisprudential similarities 
that have diverged in certain judicial interpretations.97 
In Australia, the rights of Indigenous owners to their 
traditional lands were first recognised in the High Court’s 
landmark decision in Mabo v Queensland [No2], in 1992.98 The 
Canadian Supreme Court’s 1973 decision in Calder was the 
first recognition that Aboriginal title existed at common law. 
Political reactions to each decision also differed significantly 
in the two jurisdictions. The Australian government’s 
enactment of federal legislation, the NTA, was designed to 
provide a comprehensive regime in which native title would 
exist. This legislation provided for the recognition of native 
title and the establishment of a means for determining it, 
and also attempted to balance Indigenous rights with the 
interests of others through the introduction of the future 
dealings regime for native title land. This legislation is not 
constitutionally entrenched, and is vulnerable to amendment 
by the federal government.99 In Canada, the response was 
not to enact legislation to deal with Aboriginal land, but to 
establish a comprehensive claims policy for the settlement of 
outstanding Indigenous land claims.

Canadian comprehensive land claims are based on 
Aboriginal title, and rights to lands where these rights have 
not been the subject of treaty or dealt with through other 
legal means.100 Since 1973, a series of comprehensive claims 
has been negotiated and concluded in British Columbia, 
the Yukon and the North West Territories.101 Agreements 
generally specify the rights of the Aboriginal peoples to 
their land and resources. Usually, full ownership of lands 
by the Aboriginal peoples is recognised, often with resource-
revenue-sharing terms.102 In Australia, the NTA promotes 
the status of Indigenous Land Use Agreements (‘ILUAs’).103 
ILUAs are voluntary agreements, primarily about the use 
of land, made between a native-title-holder or claimant 
and other parties. The NTA is deliberately non-prescriptive 
as to the content of ILUAs, so as to promote flexibility. An 
ILUA must generally relate to matters involving native title, 

although it can include any conditions that are not illegal. 
Agreements can range from small-scale through to large-
scale regional agreements about land use or management. 
Matters covered by an ILUA include the recognition of 
native title, the doing of future acts over native title lands, 
the manner of exercise of any native title rights in the area, 
the determination of compensation, and the extinguishment 
or surrender of native title.104 Where a formal declaration is 
made by the Federal Court that native title exists, an ILUA 
can form part of the package of agreements that record the 
settlement of a native title application, and demonstrate 
how the various rights will be exercised ‘on the ground’.105 
Once an ILUA is registered with the National Native Title 
Tribunal, it has contractual effect on the parties to it, and 
becomes legally binding. While registered, the agreement 
will also bind all native-title-holders in the area covered by 
the agreement, whether they are parties to the agreement 
or not.106 Parties to ILUAs can include not only federal 
and state governments, but also private parties such as 
companies and individuals. Additionally, although ILUAs 
must be registered with the National Native Title Tribunal, 
it is possible that the terms of an ILUA will not be publically 
available where a confidentiality clause has been inserted. 
ILUAs differ significantly from comprehensive land claims 
in Canada in these respects. It is necessary to be mindful 
of the differences governing Indigenous land title regimes 
in Canada and Australia when considering the inclusion 
of a provision equivalent to section 35 in the Australian 
Constitution.

In the search for appropriate constitutional protection 
of Aboriginal land rights in Australia, it is important to 
be mindful of the coverage afforded by the Canadian 
constitutional model through section 35, which provides that 
‘the existing aboriginal and treaty rights of the aboriginal 
peoples of Canada are hereby recognized and affirmed’. 
As discussed above, the Canadian section protects not 
only Aboriginal lands, but also other Aboriginal rights, 
arguably including the right of Aboriginal self-governance. 
In considering the resonance that a provision equivalent to 
section 35 might have in the Australian context, it should be 
remembered that the expression ‘native title’ in Australia 
includes not only title to land, but also what the Canadians 
describe as ‘site-specific rights’ relating to various Indigenous 
uses of land. Such a provision could further protect these 
existing Aboriginal rights, including those relating to 
traditional Indigenous self-governance, particularly in 
association with land management.
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B	 What Might Constitutional Protection of Land 
Rights Look Like in the Australian Context?

In considering how to constitutionally protect Indigenous 
land rights in Australia, we should first consider what form 
a constitutional protection clause might look like in the 
Australian context. An example of an Australian equivalent 
to section 35 might state: ‘The existing Indigenous rights 
and treaty rights of the Indigenous peoples of Australia are 
hereby recognised and affirmed.’

Secondly, we should consider what would it mean for 
Indigenous lands in Australia to include a mirror provision 
to section 35 in the Australian Constitution. What would be the 
advantages and disadvantages of including such a section? 
What protection and advancement would such a clause offer 
for Indigenous rights in relation to land in Australia? How 
would such a clause be interpreted by Australian courts? 
These issues are discussed below.

(i)	 ‘Indigenous People(s) of Australia’107

This phrase could be defined to include ‘Aboriginal and Torres 
Strait Islander’ people of Australia. It would not appear to be 
necessary to include a refinement to this definition.

(ii)	 ‘Indigenous Rights (and Treaty Rights)’

The first issue to consider is whether to include constitutional 
protection regarding ‘treaty rights’, given that Australia has 
not made historical treaties with the Indigenous peoples. It 
may be prudent to include ‘treaty rights’ so as to encompass 
any treaties made in the future. ILUAs made under the NTA 
could be classified as modern-day treaties. If ‘treaty rights’ 
were to be given constitutional protection, then it is suggested 
that ILUAs be specifically excluded. As discussed above, 
the Crown need not be a party to an ILUA, which are often 
simply agreements between private parties. Additionally, 
many of the terms of such agreements are not subject to 
public scrutiny. Certainly, ILUAs made between native title 
parties and private individuals or companies should not be 
afforded constitutional backing.

A second issue to consider is that instead of simply stating 
‘Indigenous rights’, it may, in the Australian context, be 
preferable to specifically include ‘Indigenous statutory land 
rights and native title rights’, so as to ensure that there is no 

uncertainty that the provision does apply to all Indigenous 
lands in Australia.

Thirdly, it would be preferable not to attempt to define 
Aboriginal land rights and treaty rights in an Australian 
constitutional provision. Native title is broadly defined in 
section 223(1) of the NTA to mean ‘the communal, group or 
individual rights and interests’ that ‘are possessed under the 
traditional laws acknowledged, and the traditional customs 
observed’ where Aboriginal people have ‘a connection with 
the land or waters’ by those laws and customs. In obtaining 
constitutional protection for Aboriginal rights, there is a 
potential risk that an over precise categorisation of the nature 
of Indigenous common law rights could make it difficult for 
new approaches to interpreting native title or Indigenous 
rights to emerge.108 As Monahan considers in the Canadian 
context, ‘[t]he danger is simply that these judge-made rules 
may be indirectly constitutionalized through the operation of 
section 35(1), thereby inhibiting the development of new or 
different modes of Aboriginal land rights which will better 
advance the interests of Aboriginal Canadians.’109

Certainly, there is concern that the constitutionalisation 
of Aboriginal rights may lead to a narrowing in the 
interpretation of those rights, as Aboriginal people are the 
only people in society to enjoy them.110 Would this result 
in a narrowing of the interpretation of native title by the 
Courts? In Canada, remember that Aboriginal rights are 
site-specific rights, and are distinct from Aboriginal title to 
land. The term ‘native title’ in Australia encompasses both 
title to land and site-specific rights. In Canada, although 
the ‘integral to the distinctive culture’ test has restricted the 
interpretation of Aboriginal rights, common law Aboriginal 
title has continued to evolve, and since Delgamuukw in 
1997 has come to encompass ‘the right to the exclusive use 
and occupation of land’.111 In general terms, this is a more 
generous interpretation of Aboriginal title than we have seen 
in Australia. In Western Australia v Ward, the High Court of 
Australia failed to recognise native title as being equivalent to 
ownership of land, and restricted native title to rights based 
on the traditions and customs of the particular community.112 
It is unclear whether including a clause similar to section 35 
in the Australian Constitution would result in constitutionally 
restricted interpretations of section 223 of the NTA in relation 
to the concept of native title. Given the particular context in 
which this occurred in Canada (that of the non-recognition 
context), it is arguably less likely in Australia.
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Fourthly, there is the issue of whether the constitutionalisation 
of Indigenous land rights would be considered to be a 
constitutionalisation of the whole process of native title 
under the NTA. Given that the NTA could be amended, it 
may need to be stated in any constitutional amendment that 
the native title process under the Act is not constitutionally 
protected.

(iii)	 ‘Existing’

As we have seen, the Canadian Supreme Court has interpreted 
the word ‘existing’ as meaning ‘unextinguished’.113 
Thus, protection is given only to those rights that were in 
existence when the constitutional amendment came into 
force. An Australian amendment in these terms is likely 
to be similarly interpreted, and thus would not revive nor 
offer constitutional protection to previously extinguished 
Indigenous title or rights. It should also be noted that when 
the Canadian section 35 was originally proposed, the word 
‘existing’ was not included.114 It was only after a last minute 
negotiation among governments that the word ‘existing’ was 
included. Is the inclusion of the term ‘existing’ necessary? 
Given that it was added to section 35 not to avoid the revival 
of extinguished rights, but on an assumption that the pre-
1982 law would remain unchanged, it would seem prudent 
to include such a term in any Australian constitutional 
amendment.

a.	 Regulation of Aboriginal Rights

Regulation of a right does not amount to a partial 
extinguishment of that right according to the Canadian 
Supreme Court.115 This interpretation has also been followed 
by Australian courts.116

b.	 Affirmation of a Contemporary Form of Right

The Sparrow Court in Canada directly borrowed Slattery’s 
expression in finding that the protected rights will be 
‘affirmed in a contemporary form rather than in their 
primeval simplicity and vigour’.117 In Australia, in Members 
of the Yorta Yorta Community v Victoria,118 the High Court took 
a similar approach and found that the Aboriginal ‘body of 
laws’ may undergo evolution and development and yet still 
remain traditional laws and customs of the community. The 
Court rejected the view that native title rights and interests 
must be frozen in time if they are to remain sufficiently 
‘traditional’ in character.119

c.	 Would a Section Similar to Section 35(3) be 
Appropriate?

This section provides that ‘[f]or greater certainty, in 
subsection (1) ‘treaty rights’ includes rights that now 
exist by way of land claims agreements or may be so 
acquired.’ Any current and future treaty rights would gain 
constitutional protection. As discussed above, ILUAs made 
under the NTA could arguably be regarded as modern treaty 
agreements and thus gain the constitutional protection 
afforded by such a provision if not specifically excluded. 
Should consideration be given to constitutionally protecting 
those ILUAs made between government and the native title 
holders/claimants where the terms of the agreement are 
publically disclosed? It would seem important that a similar 
section should be included in any Australian constitutional 
protection provision, so as to protect any future treaties that 
are made with governments.120

(iv)	 ‘Recognised and Affirmed’

As we have seen, the Canadian Supreme Court in Sparrow 
found that section 35 must be interpreted as a constitutional 
guarantee of Aboriginal and treaty rights. Although the 
extent of any fiduciary duty or trust obligation owed 
by the Crown to native title holders has yet to be fully 
determined in Australia, the non-recognition of a fiduciary 
duty would not necessarily lead to a substantially different 
interpretation.121 Arguably, even without a finding that a 
fiduciary duty exists in Australia, governments in Australia 
would remain subject to the principle of the ‘honour of the 
Crown’.122 In general terms, it could be expected that similar 
interpretations would be given to an equivalent provision. 
It is possible that Aboriginal rights that are recognised 
and affirmed by such a constitutional amendment would 
also not be regarded as absolute in the Australian context; 
in accordance with the Sparrow Court’s interpretation, it 
is likely that legislation could infringe constitutionally 
protected Indigenous rights, provided that such legislative 
infringement meets a required standard of justification.123 
In the Australian context there may be a potential question 
as to whether justified infringements could be in breach 
of the Racial Discrimination Act 1975 (Cth) (‘RDA’), if the 
particular infringement of Aboriginal title could not be done 
by government to ordinary title.124 How would justifiable 
infringements by government fit with the native-title-
holder’s right to negotiate under the NTA?
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Also as we have seen with the discussion of the Sparrow 
justification test in the Canadian context, it is not entirely 
clear where the line is between extinguishment and justifiable 
infringement of Indigenous title to lands.

(v)	 Extinguishment of Aboriginal Rights

Currently, while no constitutional protection is afforded to 
Aboriginal land rights or native title in Australia, certain 
legislative restrictions do exist, both on states and the 
Commonwealth, in relation to the treatment of native 
title lands. Extinguishment of native title is subject to the 
Commonwealth Constitution section 51(xxxi), which requires 
that Commonwealth laws regarding the acquisition of 
property provide compensation on ‘just terms’. In addition, 
there is a restriction on the power of extinguishment that 
in state laws, in that they must be consistent with valid 
Commonwealth laws. Section 109 of the Commonwealth 
Constitution would render state legislation invalid in the 
event of inconsistency, which would include inconsistency 
with the RDA.125 Furthermore, section 11(1) of the NTA 
guarantees that native title cannot be extinguished contrary 
to the Act. Therefore, any attempt by a state or territory to 
extinguish or impair native title is subject to both the RDA 
and the NTA. Section 10 of the RDA requires equality before 
the law; this requires that native-title-holders be treated 
in the same manner as are other members of society.126 
For example, native-title-holders would be entitled 
to be consulted and compensated for the loss of their 
interests.127 While limits have existed on state and territory 
extinguishments of Indigenous lands since the passage of 
the RDA, the Commonwealth government has been able to 
extinguish native title rights. subject only to the ‘just terms’ 
compensation requirement in section 51(xxxi). Additionally, 
the Commonwealth government, in formulating and 
implementing policies in relation to Indigenous lands, must 
be mindful of this ‘just terms’ requirement in the acquisition 
of all lands. The inclusion of a constitutional guarantee of 
‘just terms’ compensation for any extinguishment by states 
and territories would also afford a high level of protection 
required for Australian Indigenous land rights. State 
parliaments are currently not subject to any constitutional 
requirement to provide ‘just terms’ compensation for 
compulsory property acquisition.128

Clearly, constitutionally protected rights offer greater 
safeguards to Indigenous lands than legislatively protected 
ones. The inclusion of a section-35-type provision would 

constitutionally protect Indigenous title to lands in Australia, 
and certainly ‘raise the bar’ regarding future extinguishment 
of Indigenous rights. Governments would be unable to 
extinguish or compulsorily acquire those interests without 
the Indigenous landholders’ consent. The Commonwealth 
would not be able to ‘roll back’ the RDA so as to allow 
dealings with Indigenous lands.129 After the enactment of 
such a provision, extinguishment of Indigenous title to land 
would occur in a very limited range of circumstances, such 
as voluntary surrender to the Crown, or after constitutional 
amendment.

(vi)	 Self-government

Aboriginal sovereignty within the Australian nation has been 
rejected by the High Court of Australia.130 However, it is 
arguable that Indigenous rights to manage the development 
and use of their lands as part of native title would gain 
constitutional protection.

C	 Mechanisms for Ongoing Discussion of 
Indigenous Rights and the Constitution

A provision similar to section 35.1 of the Canadian 
Constitution Act 1982, should be included in the Australian 
Constitution. Section 35.1 requires that a constitutional 
conference, involving participation by representatives of the 
Indigenous peoples, be held prior to any future constitutional 
amendments to the provisions of the Constitution which 
deal directly with Indigenous peoples. Further, a provision 
that allows for additional constitutional meetings between 
government and Indigenous Australians (where a 
constitutional amendment is made in Australia) could be 
included to review the progress of any such amendments.131 
Such a provision could be modelled on section 37.1 of the 
Canadian Constitution Act 1982. This view has been endorsed 
by the Law Council of Australia.132

VIII	 Conclusions

Securing the recognition of Indigenous title to traditional 
lands in both the courts and in legislation has not been 
easily achieved in Australia. The High Court’s recognition 
of native title in Mabo occurred some 200 years after white 
settlement. The NTA was enacted by the Commonwealth 
government only as a political response to the Mabo 
decision. Statutory Aboriginal title was realized first in 
Australia in 1976 with the Aboriginal Land Rights (Northern 
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Territory) Act 1976 (Cth). Protecting these Indigenous land 
rights should be a priority in any constitutional amendment. 
Alternative means of constitutional amendments that 
could also achieve land justice for Indigenous Australians 
have been identified. These alternative means include a 
constitutional guarantee of ‘just terms’ applying to the 
states and territories, as well as native title or alternative 
settlement mechanisms.133 However, the model provided 
by section 35 in the Canadian Constitution Act 1982 could 
afford Indigenous lands in Australia additional protections 
against extinguishment and infringement by government 
action. With some modifications as suggested above, this 
Canadian model could be adapted to the Australian context. 
Section 35 has been judicially reviewed and interpreted by 
the Canadian Supreme Court, albeit in a Canadian context. 
As discussed, similar interpretations could be anticipated 
in an Australian context. Section 35(1) of the Canadian 
Constitution Act 1982 is certainly a model that should be 
considered in the current debate, as one that could afford 
and guarantee constitutional protection for Indigenous 
rights to land in Australia in the future.
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