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On 13 February 2008, former Prime Minister Kevin Rudd
formally apologised to the Stolen Generations on behalf of
the Parliament and Government.' During the Apology, Rudd
remarked, ‘[t]he time has now come for the nation to turn a
new page in Australia’s history by righting the wrongs of the
past and so moving forward’.2 The true value of the Apology
however, will not be realised until it is offered as part of a
comprehensive reparations scheme. Indeed, more than a
mere apology is required for Australia to move forward.?

Fully effective reparations as defined within the Basic
Principles and Guidelines on the Right to a Remedy and Reparations
for Victims of Gross Violations of Human Rights and Serious
Violations of International Humanitarian Law (‘Basic Principles’)*
should be provided to the Stolen Generations, which
would require: restitution, compensation, rehabilitation,
satisfaction (including a public apology) and guarantees of
non-repetition.® Academics, activists and advocacy groups
have long called for reparations for the Stolen Generations.
In 1997, the landmark Report of the National Inquiry into the
Separation of Aboriginal and Torres Strait Islander Children
from their Families (‘Bringing them Home’) recommended
that reparations, as outlined by the ‘van Boven Principles’,6
be awarded to those affected by the forced removal of
Aboriginal children.” Although drafted more than a decade
ago, the Bringing them Home recommendations continue
to offer valuable guidance on the provision of effective
reparations for the Stolen Generations.

The policies which lead to the Stolen Generations have had
enduring social implications and were acknowledged in the
Senate Legal and Constitutional Affairs Committee Report
as a ‘serious blight on Australia’s history’.2 The practice of
removing Aboriginal children from their families began with
the colonisation of Australia® and continued until the 1970s.'°
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In 1981, historian Peter Read introduced the term ‘Stolen
Generations’ to identify the Aboriginal children removed
from their families during this period."

The Apology settled much of the debate surrounding the
history of Aboriginal child removal by acknowledging
the existence of the Stolen Generations. However, it
simultaneously re-ignited other debates, particularly the issue
of reparations.'? In the media, this has been portrayed simply
as an issue of compensation and money. However, reparations
are a much more comprehensive concept. Since the Apology,
two private members’ Bills have been tabled in the Senate,
which respond to the ‘unfinished business’ of reparations.
Senator Bartlett” introduced the Stolen Generation
Compensation Bill 2008 (Cth), which was referred to inquiry,
where it was recommended that the Bill not proceed in its
existing form.' Subsequently, Senator Siewert'® introduced
the Stolen Generations Reparations Tribunal Act 2008 (Cth).
Senator Siewert’s Bill has not been referred for inquiry, nor
has it been debated or voted on. Despite the significance of
reparations, the Bill has failed to attract the attention of the
media, the public, or the academic community.

International law provides a firm foundation for reparations
claims. This article will draw on the emerging customary
international law and the Australian governments ‘in-
principle’ commitment to reparations, to assert that the
Commonwealth should provide comprehensive reparations
for the Stolen Generations. The States and courts have
been unable to provide reparations and as such a national
reparations tribunal should be established to ensure that
adequate reparations are provided for the Stolen Generations.

Miller and Kumar argue that ‘reparations [are] an idea
whose time has come’ and that the solution to present-day
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inequalities must include reparations programs targeted at
redressing historical injustices.'® While the Apology was a
crucial step towards a reconciled future for Australia, it is
only one of the many steps that must be taken to provide
effective reparations.

| Reparations Theory

The word reparations is derived from the Latin verb reparare,
meaning, to ‘make ready again’ and is used in reference
to attempts to achieve ‘restoration to a proper state.”"’
Historically, financial compensation has been the basis of
reparations. For example, in the post World War I Treaty of
Versailles,'® reparations were stipulated in purely financial
terms. However, since World War II, the understanding of
reparations has widened to include comprehensive schemes
aimed at acknowledging past injustices by seeking to improve
the lives of victims in the future.'® While courts assess each
case on its own merits, reparations schemes respond to a
wider and more ‘complex universe of victims’.?’ Reparations
schemes can therefore include aims of acknowledgment,
solidarity, and importantly for Australia, reconciliation.

n Reparations within International Law

The
international human rights law is contained primarily within
the Basic Principles?’ and the United Nations Declarations on
the Rights of Indigenous Peoples (UNDRIP’).?? There are two

circumstances in which reparations are provided for under
3

theory of reparations, and its standing within

international law:?® inter-state claims based upon state
responsibility;? and human rights claims brought by victims
directly against the responsible state.?® The second situation
is applicable to Australia, where members of the Stolen
Generations are seeking reparations from the state and,
as such, it is the Basic Principles that outline the applicable
international law.

For those seeking redress for historical injustice, international
human rights norms provide a framework through which
demands for reparations can be made.? The right to a remedy
and reparations is an essential part of international human
rights law and is contained in global and regional human
rights treaties and other international legal instruments. The
relevant provisions include art 8 of the Universal Declaration
of Human Rights;?” art 2 of the International Covenant on Civil
and Political Rights;®® art 6 of the International Covenant on
the Elimination of All Forms of Discrimination;?® and art 39 of
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the Convention on the Rights of the Child>® Within regional
instruments, relevant provisions include arts 10 and 14 of
the American Convention on Human Rights®' and art 13 of the
European Convention for the Protection of Human Rights and
Fundamental Freedoms.3? Most international and regional
human rights instruments guarantee both the procedural
right of access to a fair hearing and the substantive right to
a remedy.® The van Boven Report** examined international
human rights law and drew the conclusion that ‘the violation

of any human right gives rise to a right to reparations’.>®

As noted, the Basic Principles define reparations broadly as
encompassing restitution, compensation, rehabilitation,
satisfaction and guarantees of non-repetition.® Importantly,
the Basic Principles have been adopted by consensus in the
United Nations (‘'UN’) General Assembly, the UN Economic
and Social Council and the UN Human Rights Commission,
affirming their value.’” Regarding the form of reparations,
theorists such as Waldron posit that apologies accompanied
by compensation are most appropriate because ‘[t]he
payments give an earnest of good faith and sincerity to [the]
acknowledgement.”®® In contrast, some theorists and legal
commentators define reparations as referring only to financial
compensation, leading them to argue that reparations fail to
provide the ‘symbolic value of apologies’.3® These concerns
illustrate the need for fully effective reparations as defined in
the Basic Principles.*°

The Basic Principles require that the provision of reparations
be ‘proportional to the gravity of the violations and the harm
suffered’.*’ It is therefore essential that reparations schemes
are context-specific. While international and comparative
law can provide guidance, reparations have an ad hoc nature,
which makes it difficult to draw firm conclusions about
how reparations schemes should be designed. Although
international reparations practice is unable to provide strict
guidance, it does serve to affirm the general obligation to
provide reparations.*?> Governments should therefore work
to develop context appropriate reparations schemes that are
informed by the international law principles of reparations.

Il Reparations for Indigenous Peoples

Charters argues that the right, specifically of Indigenous
peoples, to reparations is based on ‘soft’ international
law instruments,*® such as the UNDRIP* This argument
strengthens the overall case for reparations for the Stolen
Generations, because the obligations to provide reparations
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specifically for Indigenous peoples exists in addition to the
general international law reparations principles. Adopted by
the UN General Assembly on 13 September 2007, Art 8 of the
UNDRIP*® provides that Indigenous peoples have a right not
to be subjected to forced assimilation or destruction of their
culture, and when this does occur, that states must provide
effective mechanisms for redress. Article 8 is relevant to the
case in Australia because it prohibits the practices that led to
the Stolen Generations and provides for redress.

Although Australia voted against the UNDRIP in the UN
General Assembly*® the Australian Government formally
endorsed it on 3 April 2009.# While Declarations are not
binding, they are important, as they contribute to the
development of customary international law.*® In his recent
visit to Australia, the UN Special Rapporteur on the Rights
of Indigenous Peoples, James Anaya, when asked about the
Stolen Generations, commented that ‘reparations should
be forthcoming,” and that ‘without reparations there is a
continuation of the wrong’.*° By not complying with the
terms of the UNDRIP the Australian Government is failing
to meet its in-principle commitment to Indigenous rights
expressed in its endorsement of the UNDRIP. Importantly, a
state that denies remedial rights commits a further breach of
international law.>°

IV  International Law: The Challenges

In practice, as in other areas of international law, there is
an ‘implementation gap’® in the provision of reparations.
As noted by Anaya, it is one thing for international law to
develop norms and ‘quite another for the norms to take
effect in the actual lives of people’.? A practical challenge
of relying on international law, as a basis for reparations, is
that it generally only has prospective force.>® This difficulty
arises in Australia, as the Stolen Generations began before
the incorporation of the relevant human rights treaties into
domestic law. Furthermore, it has been noted that Australian
law does not presently include a right to reparations for
violations of human rights.3* However, there is international
precedent for the development of a legislative domestic
right to reparations, such as the Alien Torts Claim Act of the
United States.®®

It should also be acknowledged that the obligation to
provide reparations found in international legal instruments
is often ‘difficult and cumbersome to implement’.*® The
Basic Principles however, now provide a clear compilation
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of the international human rights law on reparations and
specific guidance on the implementation of these obligations.
Importantly, the obligations contained within the Basic
Principles, although not binding, do contribute to a growing
57 and subsequently, to the development
of customary international law. The Basic Principles should be
complied with not only because they are likely to crystallise
as customary international law, but also because states, as
voluntary actors in the international legal system, should
act consistently with the principles they develop. Australia,
has contributed to the development of international law
reparations norms by becoming a signatory to the major

‘reparations ethos

international human rights instruments, by endorsing the
UNDRIP®® and by consenting to a no-vote adoption of the
Basic Principles in the relevant UN bodies.?® The Australian
therefore uphold its
commitment to reparations.

government should in-principle

V  The Stolen Generations and the Grounds for
Reparations

In Australia, the removal of Indigenous children remains
one of the least understood aspects of postcolonial history.5
Disagreement continues over how many children were
removed and in what circumstances.®’ Bringing them Home
concluded that the forcible removal of Indigenous children
from their families breached international prohibitions of
systematic racial discrimination and genocide.5? It was also
alleged that removals led to criminal victimisation including

physical and sexual assault.5®

The devastating consequences of removal and its continuing
effects on members of the Stolen Generations are widely
acknowledged beyond Bringing them Home.®* Raphael
has reported that children who were removed from their
families have displayed symptoms similar to holocaust
victims.® In the case of Marriage of B and R the Family Court
acknowledged the devastating effects of placing Aboriginal
children in non-Aboriginal environments.% The justifications
for the removal of children were diverse, but ‘at its most
pernicious the practice was a result of theories such as
eugenics and assimilation’.®” The ultimate goal was to absorb
the ‘half-caste’ children into the white community with the
hope that the full-blooded Aboriginal people would die out
as quickly as possible.® In 1912, the Western Australian
Minister for Aboriginal Affairs, Rufus Underwood, told
the Legislative Assembly that ‘[t]he sooner the aborigines
died out in Western Australia the better it would be for all



concerned’.%® Dr Cecil Bryan, advocating for the policy of
biological absorption, gave evidence to the Moseley Royal
Commission in 1934 that steps should be taken to breed out
the “half-castes’.”® Such racially discriminatory thinking and
policies were the catalyst for the Stolen Generations.

Bringing them Home considered the grounds for reparations
as including infringement of parental rights, deprivation
of liberty, abuse of power, and breach of guardianship and
fiduciary duties.”" These alleged breaches of human rights
law are of key significance to the legal argument for the
existence of a right to reparations for the Stolen Generations.
Removing children on the basis of race is a breach of
international human rights obligations under the Universal
Declaration of Human Rights,”? and the Convention on the
Elimination of All Forms of Racial Discrimination.”® The removal
of children is also a breach of obligations arising under the
Convention on the Rights of the Child.”* For example, art 9 of
the Convention requires that children not be separated from
their parents except when it is in the best interests of the child.
Although there is no positive international legal obligation
to provide reparations for these human rights violations,
there is undoubtedly a soft law and emerging customary
international law obligation that should be voluntarily
complied with in the interests of genuine reconciliation.

Reparations for historical injustices and specifically for
human rights abuses are of fundamental importance.
As Brooks asserts, despite the many complex questions
surrounding reparations, ‘one thing seems clear beyond
peradventure: where [a] government commit([s] acts of grave
injustice against innocent people, it should make amends.”’®
International human rights law provides guidance on how
reparations should be provided and outlines the importance
of comprehensive reparations. As recommended in Bringing
them Home, reparations should be provided in conformity
with the Basic Principles. The human rights violations suffered
by the Stolen Generations should not be ignored any longer.

VI Litigation and the Stolen Generations

Litigation is fundamentally ill-suited to providing reparations
to the Stolen Generations. Courts are limited to awarding
compensation and are consequently unable to provide
comprehensive reparations. A survey of Stolen Generations
case law demonstrates the inadequacies of litigation and
victims of crimes applications. The barriers faced by Stolen
Generations litigants, which include limitations periods and

an inability to access evidence, demonstrate the need for an
appropriate and accessible reparations scheme.

A The Case Law

Following the success of Mabo,”®

confidence in litigation
increased within the Indigenous community and in the
following years, Stolen Generations litigants instigated legal
actions in tort, equity and constitutional law. Since the early
1960s, approximately 2000 claims have been lodged in the
Northern Territory alone;”” however, success in these cases
has been extremely limited. The cases discussed here have
been selected from the small number that have progressed
to judgement. Despite their infrequency, Stolen Generations
decisions have been subject to extensive commentary.’®
This analysis is consequently pithy, and will focus on the
ineffectiveness of Stolen Generations litigation.

The High Court’s first Stolen Generations case was Kruger®
in 1997. Arguments challenging the constitutionality of the
‘protection’ legislation were raised and dismissed. While the
court found that the government had the power to enact laws
such as the Aboriginal Ordinance 1918 (NT), space for future
litigation was left open by Brennan CJ’s observation that ‘a
power which is to be exercised in the interests of another
may be misused.’® Following Kruger there was a noticeable
shift in the focus of Stolen Generations actions to the misuse
of power. In Cubillo® arguments were raised about the
negligence of the administrators as well as breach of fiduciary
and statutory duties owed to Aboriginal children. Although
the Federal Court rejected the Commonwealth’s strike out
application,® it decided against the plaintiffs on the merits
of the case,® despite O’'Loughlin J finding that the removal
of the plaintiffs from their families resulted in ‘terrible
pain’.34 The Full Federal Court dismissed an appeal®® and the
plaintiffs were denied leave to the High Court.®

In 2007, the South Australian Supreme Court (‘'SASC’) heard
the first successful Stolen Generations case, awarding Mr
Trevorrow $775 000 in compensation for pain, suffering, and
false imprisonment.” This decision was upheld in an appeal
to the full bench of the South Australia Supreme Court.®
Following the appeal the South Australian government
announced that it would not seek leave to appeal to the High
t.8 As the first and only successful Stolen Generations
case, Trevorrow has generated renewed optimism in litigation.

Cour

However, this case will be difficult for future litigants to
rely on, as Gray ]’s decision was highly dependent on the
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specific circumstances surrounding Trevorrow’s removal
and subsequent treatment. Importantly, Gray J found that
the Aboriginal Protection Board knowingly acted unlawfully
in placing Trevorrow in foster care® and that the state
could be held vicariously liable for the unlawful actions of
its entities and officials.”’ In making these findings Gray ]
noted the significance of the evidence available, stating that
‘the documentation tendered at trial clearly established that
Trevorrow’s mother did seek contact and the return of the
plaintiffand thatshe did sorepeatedly over a period of years. %2
This evidence was essential to Gray J’s finding that Trevorrow
had not been abandoned.® By contrast, Stolen Generations
litigants do not usually have access to sufficient admissible
evidence to bring their case.®® There is also anecdotal
evidence to suggest that members of the Stolen Generations
have, in some circumstances, negotiated settlements out of
court on undisclosed terms.®® These arrangements though,
only benefit those directly involved, as their secretive nature
prevents other litigants relying on them in future negotiations.

VI Victims of Crime Compensation

Members of the Stolen Generations have had some success
accessing victims of crime compensation,® but these schemes
are limited in scope and cannot provide reparations or even
compensation to all members of the Stolen Generations.®’
Victims of crime compensation cannot provide adequate
redress for the Stolen Generations, as their removal is not
considered a crime. Following her successful application
for compensation, Valerie Linow stated ‘[i]t’s a big shock,
because I am the only one out of thousands of members
of the stolen generations who got through’.?® This brave
observation highlights the importance of an accessible and
comprehensive reparations scheme.

VIl The Barriers to Litigation

Historically, Stolen Generations litigants have been widely
unsuccessful due to the often insurmountable barriers
they face. An analysis of these barriers demonstrates that
litigation is ineffective, thereby highlighting the need for
a reparations scheme and specifically, the advantages of a
reparations tribunal.

A Admissibility of Evidence

The evidentiary
particular challenges to members of the Stolen Generations,

requirements of litigation present
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because they are often unable to access evidence of their
removal and treatment.®® This inability to access evidence
arises from a lack of documentation and the reliance on
oral traditions in Indigenous culture, which the courts have
held to be ‘inherently unreliable.”’® Files on Aboriginal
child removal were often not well kept and did not usually
include correspondence from family members or other
evidence of unjust removal. In Williams, Studdert J noted
that the relevant material records were either incomplete
or missing, including those from the Aboriginal Welfare
Board."'

There has been extensive discussion of the disadvantages
suffered generally by Indigenous Australians giving
evidence in court proceedings.’”? These disadvantages
are heightened in Stolen Generations litigation where
plaintiffs are subject to extensive cross-examination.
In their discussion of the evidentiary burden of Stolen
Generations litigation, Cunneen and Grix note the irony
of the litigation process requiring claimants to establish
that they suffered damage when the same damage can
effectively preclude claimants not only from participating
in, but achieving successful outcomes from litigation.'3 In
Cubillo,"® O’Loughlin ] found Gunner, the second plaintiff,
to be a poor witness as he was ‘slow thinking and easily
confused’.'® This negative impression of the plaintiff led
to some of his evidence being considered inadmissible. The
trauma suffered by Stolen Generations litigants and the long
periods of time which elapse before trial can exacerbate the
challenges of admissibility. Although O’Loughlin J found
that there was insufficient evidence to establish a general
removal policy,'® the Apology has now refuted this finding
by affirming the existence of a general policy of removal.

B The Defendant

Stolen Generations litigants will inevitably have to
defend their claims against the Commonwealth or State
governments who have chosen to vigorously defend these
actions. The Commonwealth and State resources in these
actions often swamp those of the litigant, who are generally
reliant on pro bono and community legal support. In South
Australia, both the Commonwealth and State Governments
have denied the Aboriginal Legal Rights Movement funding
for Stolen Generations litigation.'”” This experience is not
unique; rather, community legal centres struggle to fund

Stolen Generations litigation across Australia.'®®
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The legal costs incurred by the Commonwealth in
defending the Cubillo case alone are estimated at more
than $10 million.'® This expenditure has been criticised
by reparations advocates who argue that the funds used
defending Stolen Generations litigations could and should
be used to establish a reparations scheme.® In addition
to the plaintiff’s costs, it is worth noting the risk of a costs
order. In the Stolen Generations case of Williams, Abadee
J ordered the plaintiff to pay the costs of the defendant.'
A reparations tribunal would avoid these obstacles by
operating with limited procedural requirements, thereby
eliminating applicant costs by removing the need for legal
representation.

C Statutory Limitations

Statutory limitation periods stipulate the time in which an
action must be commenced."'? Every Australian jurisdiction
has a statute of limitations.'"® Limitations periods may be
extended but the grounds for an extension differ between
the jurisdictions.”™ Statutory limitations have been a
major barrier for Stolen Generations litigants who often do
not become aware of their right to bring legal action until
after the expiration of the relevant statutory period. Even
when aware of their right to litigate, members of the Stolen
Generations are often unable to do so because they lack the
means or knowledge as a result of the continuing effect of
their removal. In most instances the Commonwealth has
sought to have applications struck out on the basis that
they are frivolous and/or vexatious because they are statute
barred."'® Although the Court in Cubillo deferred making
a decision on limitations until after the substantive issues
had been considered, it was ultimately decided that there
would be ‘irremediable prejudice’ to the defendant if the
limitations period were extended.''® A reparations tribunal
would ameliorate this difficulty, as it would not be subject to
limitations periods.

D Inappropriateness of Litigation

According to the Public Interest Advocacy Centre ('PIAC),
when Stolen Generations litigants succeed in litigation,
it is unrelated to the underlying justice of the situation,
and is instead based on the availability of witnesses and
documentation."” Likewise, the cases that are dismissed often
fail because of the barriers previously discussed, irrespective
of the merits of the case. Following Cubillo, O’Connor
concluded that ‘litigation is a poor forum for judging the big

picture of history.''8 PIAC argue that litigation is undesirable
because individual claims lead to arbitrary and inequitable
outcomes, and this undermines the value of outcomes.''® By
contrast, reparations schemes are designed to respond to a
class of victims and are provided equitably.

The courts have also raised concerns about determining
Stolen Generations cases. In Williams, the court held that
‘policy’ reasons, particularly in relation to concerns about
‘floodgate’ litigation, militated against imposing a duty of
care in institution-child relationships.’?® A similar sentiment
was presented in Cubillo by O’Loughlin J, who stated that [t]
he removal ... of Aboriginal children has created racial, social
and political problems of great complexity...[and] it must be
left to the political leaders of the day to arrive at a social or
political solution to these problems.”*?' The courts’ reluctance
to make Stolen Generations policy decisions strengthens the
case for a reparations scheme and, specifically, a reparations
tribunal with a mandate for addressing the harm suffered.

Despite the overwhelming challenges faced by Stolen
Generations litigants, legal actions still continue because
they are the only existing means of seeking redress. The
Aboriginal Legal Rights Movement is currently providing
support to Stolen Generation litigants for six actions against
the South Australian Government.'? Defending these actions
will exact a huge cost on the State, the plaintiffs and the
organisations representing them. As has been the experience
of past litigation, these cases are unlikely to be resolved for
many years, and in the meantime the plaintiffs will be forced
to relive their experiences, potentially to their detriment, and
with no guaranteed outcome.

VIl State Based Reparations

The Australian State Governments have responded to the
Stolen Generations in an ad hoc manner. All states have
apologised for the Stolen Generations'?® however only
Tasmania has provided further redress. In 2006, Tasmania
established a compensation scheme for members and
descendants of the Stolen Generations. In Western Australia
(‘WA") and Queensland, ‘Redress’ has been established to
award compensation to children who were abused and
neglected while in state care, however these schemes are not
specifically designed to respond to the Stolen Generations.
A review of the State Governments’ reparations efforts
demonstrates the necessity of a Commonwealth reparations
scheme.
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IX The Tasmanian Experience

The Tasmanian compensation scheme was the first of its
kind in Australia and is the only statute-based response to
the injustices suffered by the Stolen Generations. Due to
the paucity of commentary, this review relies on the limited
material produced by the State governments and, as such,
the limited scope of this material should be acknowledged.

The scheme provides for ex gratia payments to be made to
members of the Stolen Generations and their descendents
from a $5 million fund. Additionally, applicants to the scheme
were provided with counselling when necessary and access
to their record.'?* However, the scheme is limited in that it is
primarily focused on the provision of compensation rather
than reparations. The Basic Principles and Bringing them Home
do not stipulate how compensation should be calculated.
Rather, they emphasise the need for comprehensive
reparations. Notably, the compensation scheme does not
allow for public hearings at a local level'?® or other means
of public disclosure as required under the Basic Principles.'?
When the Assessor tabled his final report in the Tasmanian
Parliament, it failed to reveal the claimants’ experiences;
instead the report provided a review of the scheme itself.

A  The Application Period

The legislation specified strict timeframes with applications
open for only six months from the commencement of the
Act.'? This period was unnecessarily short; other Australian
compensation schemes have had an application period of at
least 12 months.'?8 The short operational timeframe did allow
for efficient and prompt processing of applications. The Basic
Principles require that administrative procedures provide
prompt access to justice.'?® Adequate application time and
prompt processing therefore require careful balancing. The
duration of the scheme is also relevant to its awareness
raising and educational capacity, the six-month application
period adopted by the Tasmanian scheme was too short to
achieve these aims." A Commonwealth scheme should be
designed to have a longer application period, in order to
ensure community awareness and accessibility.

B The Act and the Procedures
The Act did not set out detailed procedures; rather, the

Assessor was given discretion to determine the scheme’s
processes. The approach adopted was non-adversarial and
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informal.”" The simplicity of the application process was
positive. Specifically, it required the Office of the Assessor
to obtain any necessary reports and documentation, rather
than requiring applicants to provide these themselves, which
may have been burdensome. In order to ensure potential
applicants are not dissuaded from accessing the scheme, the
informal nature of Tasmania’s application process should be
replicated at the Commonwealth level.

(o4 Challenges Identified by the Assessor

The challenges identified in the Assessor’s report included the
determination of Aboriginality, specifically, the requirement
of communal recognition.'®? Some applications were rejected
on the basis that the Assessor did not believe the applicant
was Aboriginal. Although there is only minimal reference to
the requirement of Aboriginality in the Assessor’s report, it
is worth noting that defining ‘Aboriginality’ has long been
a contentious issue, particularly in Tasmania.'®® The Act
incorporates the three-part test set out in the Aboriginal
Lands Act 1995 (Tas), which has been upheld by the High

t,'3% but is not free of criticism."® The ‘communal

Cour
recognition’ requirement contained within the three-part
test'®® is particularly problematic for the Stolen Generations.
In a number of applications, pre-existing communal
recognition could not be established because children had
been removed entirely from their Aboriginal community
at a young age. In his report, the Assessor noted that ‘the
Aboriginal community took a very fair approach to this
issue.”'” While this fairness is to be commended, it remains
an unsatisfactory predicament that applicants are reliant on
communal recognition to establish their Aboriginality, when
their removal may preclude them from being able to gain
such recognition.

In Shaw v Wolf,'® Merkle ] questioned the appropriateness of
attempting to legally define Aboriginality. He did however
acknowledge the necessity of establishing a criterion to
define the beneficiary group for the laws enacted to ‘redress
some of the wrongs of the past as well as to assist Aboriginal
persons’.'®® Although the debate on how to best define
Aboriginality is likely to continue, Merkle J's observation is
significant, in that Aboriginality must be defined to provide
Stolen Generations reparations. The application of the
Aboriginality definition should therefore be flexible to allow
for the difficulties associated with removal and asserting
Aboriginality. Where claimants are unable to satisfy the
communal recognition requirement due to the circumstances



surrounding their removal, reparations schemes could allow
them to instead swear an affidavit. This would ensure that
members of the Stolen Generations are not unreasonably
because of the
surrounding their removal.

discriminated against circumstances

D Determination of Awards

In the Assessor’s consideration of applications, the treatment
of removed children was irrelevant to the amount awarded.
The scheme is in this regard incompatible with the Basic
Principles, which require that reparations be ‘proportionate
to the gravity of the violation and the harm suffered. '° The
treatment of removed children varied greatly from one case
to another, ranging from severe neglect and abuse to some
positive experiences.'' It is therefore inappropriate that
applicants with such diverse experiences should be awarded
the same amount.

In his report, the Assessor did note the ease and simplicity
created by the stipulation of entitlements within the Act.'*? By
contrast, in his reflection on the 9/11 compensation scheme,
Kenneth Feinberg noted the challenge of determining
individual payments."® The 9/11 scheme calculated
compensation on the basis of economic loss following the
death of 9/11 victims, thereby inciting animosity amongst
claimants who perceived that the life of their family member
was being undervalued. In distinction, any diversity in
compensation awarded to Stolen Generations victims would
correspond to the degree of harm suffered and would
therefore be less contentious.

Inhis reflections, the Assessor concluded that the Act was well
drafted and that he was ‘sure that all 151 applications were
genuine’.'™ The benefits received by both successful and
unsuccessful applicants included the opportunity, although
not publicly, to tell their story, gain access to their files and
learn about their families and heritage."® Some applicants
were consequently able to make contact with their family
for the first time since their removal.’* A Commonwealth
reparations scheme should seek to replicate these processes
while expanding on the Tasmanian model to allow for
public hearings and reparations awards that correspond to
the harm suffered. Notably, the entire scheme cost less than

47 case

the Commonwealth’s legal expenses in the Cubillo
alone."® It is worth acknowledging that Tasmania has the
smallest Aboriginal and Torres Strait Islander population

outside of the Australian Capital Territory, comprising less

than 3.4 per cent of Tasmanian’s total population.'® The
small numbers involved in the compensation scheme not
only allowed it to operate at a relatively low cost, but also
over a shorter period of time.

X Redress Schemes in Western Australia
and Queensland

Both WA and Queensland have established a Redress
scheme to compensate children abused while in state
care. First established in Queensland, the Redress scheme
was prompted by the recommendations of the Forde
Inquiry."®® As part of the 2007/2008 budget, the Queensland
Government’s Appropriations Bill included $100 million to
establish the scheme.’ The scheme provides for eligible
applicants to receive an ex gratia payment ranging from
$7000 to $40 000. During the 15-month application period,
10 218 applications were received. A breakdown of the types
of applications according to age, gender, and geographical
locations is available online.'® There is not, however,
information available regarding how many applicants were
members of the Stolen Generations.

In December 2007, the WA Government announced that
$114 million would be allocated to establish ‘Redress WA’."%3
Premier Carpenter has described the scheme as a ‘humane
alternative to the common law claims system’.'® Since 1920,
an estimated 55 000 children in WA have been under state
care. Among these, between 3000 and 4000 were Stolen
Generations children."® When the scheme closed on 30 April
2009, over 10,000 applications had been received.'®® As with
the Queensland scheme, there is no information available
regarding the number of Stolen Generations applicants. It
is estimated that all applications will be processed by mid
2011, with provision for interim payments to be made to
terminally ill claimants."’

The payments available under the Redress schemes are
awarded based on the severity and impact of the abuse
suffered, determined from the information provided by the
applicants and obtained from departmental records. The
correlation between harm suffered and payment is a strength
of this scheme. Its greatest weakness, however, is that it fails to
identify wrongful removal as a cause of harm. Consequently,
members of the Stolen Generations who were not neglected
or abused after their removal are excluded from the Redress
schemes. It is difficult to determine what proportion of the
Stolen Generations would be precluded from reaping the
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benefits of these schemes due to the requirement of having
suffered ‘neglect or abuse’.

Xl The Other States

Although the Victorian, South Australian, New South Wales
and Northern Territory Parliaments have offered apologies, '*8
there have been no comprehensive reparations schemes
implemented in these states. There are some Commonwealth
funded reparations programs such as ‘link-up’ operating
in the states, which aim to reunite removed Aboriginal
children with their families. For the most part however,
the Bringing them Home recommendations remain largely
unimplemented across Australia. It is therefore essential that
a Commonwealth reparations scheme be established in order
to facilitate reconciliation.

While the Tasmanian, WA and Queensland schemes are
worthy, the action to date falls short of the reparations
guidelines set out in the Basic Principles and does not satisfy
the Bringing them Home recommendations. Reparations for
the Stolen Generations and compensation for all children
who were abused and neglected while in state care should
not be perceived as an ‘either-or’ policy decision. The effort
to address the abuse and neglect suffered by children in
Queensland and WA is laudable; however, it cannot be a
substitute for reparations for all members of the Stolen
Generations. Notably, these schemes fail to acknowledge the
harm inflicted by the act of removing Aboriginal children,
which is distinct from the harm that was often suffered by
children while in state care. A Commonwealth reparations
scheme should be developed to build on the existing state
schemes and their operational experience. In particular,
a Commonwealth scheme should allow for a flexible
interpretation of ‘Aboriginality’ and compensation payments
that correspond to treatment, while also acknowledging that
removal is the basis for compensation.

Xil The Commonwealth

The Commonwealth’s response to Bringing them Home
and the campaign for reparations has been characterised
predominately by inaction. Under the Howard Government,
denial dominated Stolen Generations policy and the
Bringing them Home recommendations remained largely
unimplemented. Under the Rudd Government there was
a significant policy shift with the acknowledgement of
the Stolen Generations and the Apology. However, full
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and effective reparations have still not been achieved. The
should establish a Stolen Generations
Reparations Tribunal in order to achieve full and effective

Commonwealth
reparations.
Xill Beyond the Apology

Howard’s refusal to apologise to the Stolen Generations
precipitated the development of a powerful apology
campaign amongst Stolen Generations advocates. It was
therefore profoundly significant that Rudd offered his
apology in the firstsitting period of his term as Prime Minister.
Disappointingly, the Apology was not delivered as part of a
comprehensive reparations package. Noting the significance
of the policy shift required to facilitate the Apology, it was
an opportune time to deliver a comprehensive reparations
package. Since the Apology, there have been numerous calls
for compensation as a key element of effective reparations
and an outstanding recommendation from Bringing them
Home."%® Despite these calls, the Federal Government has
clearly stated that its policy is not to create a compensation
scheme.’® Instead, it is focusing on ‘making restitution
by closing the 17-year gap in life expectancy between
Indigenous and non-Indigenous Australians’.'®" While the
‘Close the Gap’ policy is commendable, it fails to respond
specifically to the needs of the Stolen Generations and
cannot be a substitute for effective reparations. Indeed the
health, housing and education services associated with the
Close the Gap policy are ‘entitlements which all Australians
162

should enjoy.

As the majority party in the 2000 Senate Inquiry into the Stolen
Generations, the Australian Labor Party (ALP) expressed
strong opposition to the Howard Government’s response
to Bringing them Home. The Committee recommended the
establishment of a reparations tribunal based on the PIAC
model. This model has since been tabled as a Bill'® by
Senator Siewert, but has not received the support of the
Government or Opposition.

XIV Options for Reparations

In their 1997 Briefing Paper, PIAC proposed that there are
three options for reparations: litigation, a compensation
fund/board or a reparations tribunal.'® As discussed,
litigation is an unsatisfactory option because it is slow,
traumatic, expensive and difficult to access for members of
the Stolen Generations. Even if these practical barriers could
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be addressed, litigation is still unable to provide reparations
and is instead limited to providing compensation.

A National Compensation Fund was recommended in
Bringing them Home."® Although preferable to litigation
because it would be more accessible than the courts and not
subject to limitations periods, a compensation fund cannot
provide full reparations. As with litigation, a compensation
fund is limited to providing financial compensation, which
cannot alone provide reparations.

A reparations tribunal is an ideal model for providing
reparations because it addresses the limitations of a
compensation fund and litigation and allows for the
provision of comprehensive reparations. The Moving

Forward Project'®®

found that compensation awarded to
individuals by the courts was considered divisive and
that reparations were considered capable of offering a
more collective response to the Stolen Generations.'®” The
advantages of a reparations tribunal as opposed to litigation
include expeditious determinations that avoid claimants
and respondents incurring substantial costs, avoidance of
unduly formal procedures and the provision of reparations
in line with the Basic Principles.'®®

XV Legislative Proposals

Following the Apology, Senator Bartlett introduced the
Stolen Generation Compensation Bill 2008 (Cth). The
Bill was referred to the Senate Legal and Constitutional
Affairs Committee, which recommended that the Bill not
proceed in its existing form.'®® The chair of the Committee,
Senator Crossin, noted that the overwhelming evidence
from witnesses during the hearings was ‘applause for
Senator Bartlett’s initiative in introducing the Bill'.'”° In
his additional comments to the Committee Report, Senator
Bartlett acknowledged that in introducing the Bill, he was
not aiming to propose a definitive model for providing
reparations, but rather was aiming to put the issue back on
the agenda and provide a forum for the proposal of new

and more viable reparations schemes."”’!

Senator Siewert’s Stolen Generations Reparations Tribunal
Act 2008 (Cth) was introduced following Senator Bartlett’s
Bill as a comprehensive legislative basis for reparations.
The Bill draws on the submissions made to the Inquiry into
Senator Bartlett’s Bill and seeks to address the weaknesses
identified. It primarily seeks to implement the reparations
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model developed by PIAC and the Australian Human
Rights Centre (AHRC). Senator Bartlett has ‘applauded this
model’'2 which PIAC has advocated for since 1997. The
Bill has yet to be subjected to comprehensive parliamentary
or academic review. Although the Bill prima facie provides
a solid basis for the implementation of the international
law reparations norms, comprehensive review would
be valuable to ensure that, if adopted, the Tribunal is
established according to best practice.

PIAC’s model tribunal was developed with reference
to the Basic Principles and the Moving Forward Project (a
national Stolen Generations consultation). The Moving
Forward Project consulted with 150 members of the Stolen
Generations, representatives of Indigenous Communities
and every Stolen Generations organisation in Australia.'’?
The PIAC and AHRC model is strengthened by the
contributions gathered during the Moving Forward Project,
as they ensure that it is responsive to the interests of the
Stolen Generations. In their submission, PIAC argue that
the strength of a reparations tribunal is its ability to serve
the ‘dual objective of redressing past harm and creating
measures of reparation that offer enduring social, cultural
and economic benefit’."”*

Senator Siewert’s Bill is distinguished from Senator Bartlett’s
by its broader understanding of reparations. Senator
Siewert’s Bill retains limited ex gratia payments, but also
allows for the tribunal to determine appropriate reparations
on a case-by-case basis. Reparations under the Bill include
monetary compensation for specific harm and funding
for the provision of services such as counselling.'”® The
provision of compensation on the basis of harm suffered,
as discussed in the critique of the Tasmanian scheme, is
advantageous and compliant with the Basic Principles. In
contrast to the Redress schemes, the Bill also provides for
ex gratia payments to be awarded to claimants and their
descendents for their removal, which in itself entails an
acknowledgment of the harm associated with removal.
The ex gratia payments are to be awarded at a base rate of
$20 000 with an additional $3000 awarded for each year of
institutionalisation.'”® The Bill is focused on the provision
of communal as opposed to individual reparations, such as
access to healing centres, language and culture training."”’
The Bill also provides that reparations should be ‘guided
by the van Boven principles’,'’® which were subsequently
developed and adopted by the UN General Assembly as
the Basic Principles. Although these principles were not
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altered substantively before their adoption, it would be
more appropriate for the Bill to make reference to the Basic
Principles, in light of the developments in international law.

Importantly, the Bill acknowledges the intergenerational
harm suffered as a result of the Stolen Generations and
provides for reparations to be accessible to the family
and descendants of
removed."””® Furthermore, in addition to determining

members, communities those

appropriate reparations, the Tribunal is designed to provide
a ‘forum and process for truth and reconciliation’.’®® It
therefore addresses a key concern identified in relation
to the Tasmanian scheme, where such a forum was not
provided. Aboriginal and Torres Strait Islander persons
are identified under the Bill as anyone who identifies as
such, as per the Aboriginal and Torres Strait Islander Act
2005 (Cth). As discussed with reference to the definition
of Aboriginality adopted by the Tasmanian scheme, the
Stolen Generations should not be expected to satisfy strict
requirements to establish their Aboriginality. Rather, the
Bill should stipulate that the definition of Aboriginality be
interpreted flexibly to allow for the difficulties associated
with removal and asserting Aboriginality.

In her Second Reading speech, Senator Siewert noted
that ‘[iln the same way the national apology was long
overdue, so is a reparations scheme.’'8 Notably, neither the
government nor the opposition challenged this assertion.
The proposal for the establishment of a Stolen Generations
Reparations Tribunal is not radical. Similar models of
redress have existed in Australia for decades, such as
statutory compensation tribunals and schemes for victims
of crime and war veterans.'®? Political will is the only
substantive barrier to the establishment of a reparations
tribunal and the provision of effective reparations.

XVI The Commonwealth and the State Schemes

In evidence presented to the 2000 Senate Inquiry,
witnesses emphasised the need for the Commonwealth
to take the lead on reparations.'®® The significance of the
Commonwealth’s role in reparations was apparent prior to
the Apology, when despite all of the states having already
apologised, reparations advocates continued their apology
campaign. The Commonwealth, as opposed to the States,
is the appropriate body to establish a reparations tribunal.
Members and descendants of the Stolen Generations should
not be denied access to reparations because of their place of
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residence or because they were removed between states, as
sometimes occurred. The Commonwealth has the authority
and means to establish a tribunal and to ensure that fully
effective reparations are provided equitably.

A Commonwealth reparations tribunal would also be best
placed to consider the relevance of compensation already
received from the existing state schemes. Inhis submission to
the Senate Inquiry into the Stolen Generation Compensation
Bill, Premier Carpenter asserted that ‘it would be unfair’ for
claimants to be precluded from Commonwealth reparations
because they had received compensation under a state
scheme.'® He also recommended that claimants be able to
apply for the difference between state and Commonwealth
compensation awards. With reference to the proposed
Reparations Tribunal, the Bill should stipulate that the
Tribunal be required to consider reparations already
accessed by claimants when determining their eligibility.

A Commonwealth scheme is the only practical means by
which fully effective reparations can be provided to the
Stolen Generations. While Senator Bartlett’s Bill was not
intended to be a comprehensive model for reparations, the
Bill introduced by Senator Siewert is a feasible proposal.
Based on the PIAC and AHRC model submitted to the
Inquiry into Senator Bartlett’s Bill, Senator Siewert’s
Stolen Generations Reparations Tribunal Act 2008 (Cth) is
a comprehensive model for reparations. This Bill should
be subjected to parliamentary review and considered
as the foundation upon which a full and effective
reparations scheme can be built. The establishment of a
reparations tribunal by the Commonwealth will facilitate
the implementation of the remaining Bringing them Home
recommendations and the provision of reparations that are
in line with international human rights law standards.

XVII Conclusion

Reparations for the Stolen Generations and the attainment
of genuine reconciliation should not be deferred any longer.
At the turn of the millennium approximately 250 000 people
walked across the Sydney Harbour Bridge in support of
reconciliation.’®® While reconciliation transcends the Stolen
Generations, it will not be achieved until the injustice of
the Stolen Generations is adequately addressed. According
to Manne, ‘the quest for what we have come to call
reconciliation... [and] the issue of the stolen generations,
[has] become altogether intertwined’.'®
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The plight of the Stolen Generations has been of political,
social and academic concern since at least the 1980s, when
individuals and organisations first began calling for an
inquiry into the removal of Aboriginal children."® Since the
release of Bringing them Home in 1997 and the subsequent
Stolen Generations litigation, the Stolen Generations have
attracted the attention of the media and the Australian
people. The Commonwealth, however, has not yet heeded
the importance of fully effective reparations for the Stolen

Generations. According to Shelton, ‘remedies ... affirm,

reinforce and reify the fundamental values of a society’.'®®
As a society in which reconciliation is proclaimed to be a core
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value,™ it is essential that reparations be provided for the

Stolen Generations.

Within international law, there is both an emerging
customary international law right to reparations and
clear guidelines detailing how reparations should be
implemented. Analysis of the Stolen Generations litigation
highlights the inappropriateness of litigation as a means of
achieving reparations due to the barriers faced by litigants.
Furthermore, the courts only have the capacity to provide
compensation, and as such are unable to deliver reparations.
It is also apparent that the states have not provided effective
reparations, thereby demonstrating the need for an equitable
and comprehensive Commonwealth reparations scheme.

The greatest barrier to reparations is lack of political
will. Nobles argues that the ‘most successful reparations
claims against governments have been achieved through
legislation ... and are the products of extraordinary political
movements’.'®  Other agree with the
important role of governments, commenting that legislatures
are better suited to determining reparations because they are
not bound by precedent and legal doctrine and can formulate
equitable remedies.’' The Stolen Generations Reparations
Tribunal Act 2008 (Cth) provides the framework for the
establishment of a fully effective reparations scheme. It will,
however, require public pressure to be enacted. The political
will necessary for providing reparations is less significant
than that which was needed to acknowledge and apologise
to the Stolen Generations. It is therefore conceivable that
this political shift will occur and, as such, it is valuable that
Senator Siewert’s Bill has been drafted to provide a basis for
considering the provision of reparations. _

commentators

Although some human rights advocates contend that
combating current injustices is more important than pursuing
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reparations for historical abuses, the two are intrinsically
linked. Reparations for the Stolen Generations are pivotal to
reconciliation, as acknowledged by Sir William Deane:

Theoretically there could be national reconciliation without
any redress at all of the dispossession and other wrongs
sustained by the Aborigines. As a practical matter, however,
it is apparent that recognition of the need for appropriate
redress for present disadvantage flowing from past injustice

and oppression is a pre-requisite of reconciliation.®?

In order to achieve reconciliation and move forward as a
nation, fully effective reparations must be provided to the
Stolen Generations. It is time for Australia to move beyond
the Apology.
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